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SUPREME  COURT  COMMISSIONERS. 


(Laws  1893,  chapter  16,  page  150.) 


Section  1.  The  supreme  court  of  the  state,  immediately 
upon  the  taking  effect  of  this  act,  shall  appoint  three  per- 
sonsy  no  two  of  whom  shall  be  adherents  to  the  same  po- 
litical pa'rtjy  and  who  shall  have  attained  the  age  of  thirty 
years  and  are  citizens  of  the  United  States  and  of  this 
state,  and  regularly  admitted  as  attorneys  at  law  in  this 
state,  and  in  good  standing  of  the  bar  thereof,  as  commis- 
sioners of  the  supreme  court. 

Sec.  2.  It  shall  be  the  duty  of  said  commissioners,  un- 
der such  rules  and  regulations  as  the  supreme  court  may 
adopt,  to  aid  and  assist  the  court  in  the  performance  of  its 
duties  in  the  disposition  of  the  numerous  cases  now  pend-' 
ing  in  said  court,  or  that  shall  be  brought  into  said  court 
during  the  term  of  office  of  such  commissioners. 

SEa  3.  The  said  commissioners  shall  hold  office  for  the 
period  of  three  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice  of 
the  law.  They  shall  each  receive  a  salary  equal  to  the 
salary  of  a  judge  of  the  supreme  court,  payable  at  the  same 
time  and  in  the  same  manner  as  salaries  of  the  judges  of 
the  supreme  court  are  paid.  Before  entering  upon  the  dis- 
charge of  their  duties  they  shall  each  take  the  oath  pro- 
vided for  in  section  one  (1)  of  article  fourteen  (14)  of  the 
constitution  of  this  state.  All  vacancies  in  this  commis- 
Hion  shall  be  filled  in  like  manner  as  the  original  appoint- 
ment 

Sec.  4.  Whereas  an  emergency  exists,  this  act  shall  take 
effect  and  be  in  force  from  and  after  its  passage  and 
approval. 

Approved  March  9,  A.  D.  1893. 
(vii) 
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Union  Pacific  Railroad  Company  v.  Lars  E. 

Ebickson. 

FiLRD  JiTNB  5,  1894.     No.  55ia 

ICaster  and  Servant:  Nbgltgrngb:  Pbbsonal  Injuries: 
QUBSTION  FOB  J CJBY.  The  plaintiff  was  a  section  man  employed 
by  the  defendant  He  was  engaged  in  repairing  the  roadway 
and  stepped  away  from  the  track  to  permit  a  fast  passenger  train 
to  pass.  He  stood  ahont  twelve  feet  from  the  track.  As  the 
train  pissed  him  a  large  piece  of  coal  fell  from  the  tender,  strack 
the  ground,  and,  being  shattered,  a  fragment  rebounded  and 
struck  the  plaintiff,  injuring  him.  The  evidence  showed  that  it 
required  the  fnll  capacity  of  the  tender  to  store  enouiich  coal  to 
supply  the  engine  during  its  run,  and  that  the  tender  had  been 

6  (1) 
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loaded  to  its  fall  capacity  from  a  chate  without  any  precaations 
as  to  the  safe  disposition  of  the  coal  in  the  tender;  that  it  was 
the  fireman's  duty  to  place  in  safety  any  coal  fonnd  in  a  danger- 
ous position.  HM^  That  under  these  facts  it  was  proper  to  sabmit 
the  case  to  the  Jary  as  to  whether  the  company  had  been  negli- 
gent in  loading  the  coal. 

2.  B'egligencd.    While  the  facts'jnstifying  an  inference  of  negligenoe 

must  be  established  by  the  evidence  and  their  existence  most 
not  be  left  to  the  conjecture  of  a  Jury,  and  while  ordinarily  neg- 
ligence cannot  be  presumed  merely  from  the  happening  of  an 
accident,  still  facts  may  be  established  by  circumstances,  aiid 
the  same  facts  which  prove  the  accident  may  be  circun^tancts 
from  which  the  facts  Justifying  an  inference  of  negligenoe  may 
be  found  to  exist. 

3.  Master  and  Servant:  Nboltgsncs:  Evidbncb.    In  such  a 

case  evidence  tending  to  show  that  it  was  practicable  to  place 
railiugH  about  the  top  of  the  tenders  to  safely  increase  their  ca- 
pacity, and  that  this  tender  was  not  provided  with  snch  a  rail- 
ing, held,  to  be  admissible. 

4.  :  Fkllow-Skrvants:  Nbgliobncb.     Employment  in  the 

service  of  a  common  master  is  not  alone  sufficient  to  constitute 
two  men  fellow-servants  within  the  rule  exempting  the  master 
from  liability  to  one  for  lignries  caused  by  the  negligence  of  the 
other.  To  make  the  rule  applicable  there  must  be  some  conso- 
ciation in  the  same  department  of  duty  or  line  of  employment. 

Error  from  the  district  court  of  Dodge  county.  Tried 
bel^yw  before  Marshall,  J. 

A  statement  of  the  facts  appears  in  the  opinion. 

J.  M.  Thurston,  W.  R.  Kelly,  and  E.  P.  Smith,  for  plaintiff 
in  error:  , 

The  plaintiff  has  entirely  failed  to  prove  any  actionable 
n^ligenoe  on  the  part  of  the  defendant's  employes  in  any 
respect  stated  in  the  petition,  or  to  account  for  the  falling 
or  bursting  of  the  piece  of  coal  mentioned  therein.  Such 
being  the  case,  it  was  the  duty  of  the  court  to  have  with- 
drawn the  case  from  the  jury,  or  to  have  directed  a  verdict 
in  favor  of  the  defendant  in  accordance  with  the  request  of 
the  defendant.  (Patterson,  Railway  Accident  Law,  sec.  373; 
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6ro88€nb€uA  v,  Milwaukee,  65  Wis.,  35;  Baker  vj  Madison, 
62  Wis.,  137;  Broton  v.  Kendall,  6  Cusli.  [Mass.],  292; 
Bockwood  V.  WtiBon,  11  Cush.  [Mass.],  221;  Nitro-Glycef- 
me  Case,  15  Wall.  [U.  S.],  524;  Burlington  A  M.  R.  R. 
Co.  V.  Wendt,  12  Neb.,  76;  Stevenson  v.  Chicago  &  A.  R. 
Cd.,  18  Fed.  Rep.,  493;  Morrison  v.  Phillips  &  Colby  Con- 
struction Co.,  44  Wis.,  410;  Ladd  v.  New  Bedford  R.  Co., 
119  Mass.,  412;  Steffin  v.  Chicago  &  N.  W.  R.  Co.,  46  Wis., 
259 ;  Wood  v.  Chicago,  M.  &  St.  P.  R.  Co.,  51  Wis.,  196 ; 
Ckappellv.  Oregon,  36  Wis.,  145 ;  Payne  v.  Fiyrty-second  & 
Grand  SL  R.  Co.,  40  Super.  Ct  [N.  Y.].  8 ;  Smith  v.  Chi- 
cago, M.&  SLP.  R.  Co.,  42  Wis.,  526 ;  Be  Vau  v.  Pennsyl- 
vania &  N.  Y.  C  &  R.  Co.,  28  N.  E.  Rep.  [N.  Y.],  532; 
Wheelan  v.  Chicago,  M.  &  St.  P.  R.  Co.,  52  N.  W.  Rep. 
[la.],  119;  Chicago,  B.  &  Q.  R.  Co.  v.  Barnard,  32  Neb., 
316;  Sorenson,  Adm'r,  v.  Menasha  Paper  &  Pulp  Co.,  56 
Wis.,  338;  Sehultz  v.  Chicago  &  N.  W.  R.  Co.,  67  Wis., 
616.) 

The  oourt  erred  in  allowing  the  plaintiff,  on  cross-fixami- 
nation  of  the  engineer,  to  show  that,  after  the  date  of  the 
accident^  railings  were  put  around  the  top  of  the  locomotive 
tenders  belonging  to  the  company.  {I^mg  v.  Sanger,  76 
Wis,,  71 ;  Coiumbia  &  P.  8.  R.  Co.  v.  Ilnwlhome,  12  U. 
a  Sup.  Ct.  Rep.,  591 ;  McClary  v.  Sioux  City  &  P.  R. 
Co.,  3  Neb.,  44;  Pickett  v.  Crook,  20  Wis.,  378 ;  Cbop€i-  v. 
MUwaukee  it  P.  R.  Co.,  23  Wis.,  668;  Couch  v.  Waiaon 
Coal  Co.,  46  la.,  17;  Lee  v.  Detroit  Bridge  A  Iron  Works, 
62  Mo.,  565;  7  Am.  &  Eng.  Ency.  of  Law,  855;  Gal- 
veston,  U.  &  S.  A.  R.  Co.  v.  Arispe,  17  8.  W.  Rep., 
[Tex.],  47;  Brntleo  v.  New  York  &  H.  R.  R.  Co.,  59  N. 
Y.,  356  ;  McKee  v.  Chicago,  R.  I.  &  P.  R.  Co.y  50  N.  W. 
Rep.  [la.],  209;  Loftas  v.  Unum  Ferry  Co.,  84  N.  Y., 
469;  Sjogien  v.  HaU,  18  N.  W.  Rep.  [Mich.],  814;  Ru'h- 
ards  V.  Rough,  18  N,  W.  Rep.  [Mich.],  785;  Schultz  v. 
Chicago  &  N.  W.  R.  Co.,  67  Wis.,  622;  Atchison,  T.  & 
8.  R  R.  Co  V.  Howard,  49  Fed.  Rep.,  206 ;  Meyer  v.  Mid- 
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land  i\  i?.  Cq.,  2  Neb.,  339;  Chicago  &  A.  B.  Co.  tL 
KeUy,  127  111.,  627;  St.  Louis  &  8.  R.  Co.  v.  Weaver,  35 
KaD.,  412.) 

If  the  plaintiif  is  right  in  his  assamption  that  this  injary 
arose  from  a  defect  in  the  construction  of  the  tender,  or  in 
its  management,  obvious  to  himself,  or  which  with  ordi- 
nary care  he  might  have  known,  then  by  continuing  in  his 
employment^  without  demurrer,  he  assumed  such  risk  and 
hazard.  {Chicago^  R.  I.  &  P.  R.  Cb.  t?.  Londergan,  7  N. 
E.  Rep.  [111.],  55 ;  Miniy  v.  Union  P.  R.  Co.,  21  Pac. 
Rep.  [Idaho],  660;  Randall  v.  Baltimore  &  0.  R.  Co., 
109  U.  S.,  478 ;  Herbert  v.  Northern  P.  R.  Co.,  13  N.  W. 
Rep.  [Dak.],  349;  Northern  P.  R.  Co.  v.  Herbert,  116  XT. 
S.,  642;  Buni  v.  Sierra  BuUe  Gold  Mining  Co.,  138  U.  S., 
483;  Holland  v.  Milwaukee,  L.  S.  &  W.  R.  Co.,  54  Wis., 
230;  De  Forrest  v.  JeweU,  88  N.  Y.,  264;  Hughes  v.  Wi- 
nona &8t.P.R.  Co.,  27  Minn  137 ;  Fraker  v.  St.  Paul,  if, 
A  M.  R.  Co.,  32  Minn.,  54;  Dowell  v.  Burlington,  G  JB, 
&  N.  R.  Co.,  62  la.,  629;  Chicago  &  N.  W.  R.  Co.  v. 
Donahue,  75  111.,  106 ;  Sweeney  v.  Central  P.  R.  Co.,  67 
CaJ.,  15;  Kansas  P.  R.  Co.  v.  Peavey,S  Pac.  Rep.  [Ean.], 
780;  Tuttle  v.  DetroU,  G.  H.  &  M.^  R.  Co.,  122  U.  S., 
189;  Bartonshill  Coal  Co.  v.  Reid,  3  McQueen  [Scotch 
App.],  266.) 

Had  the  negligence  been  shown  to  exist,  and  to  have 
been  that  of  the  engineer  or  fireman,  then  they  were  fellow- 
servants  with  the  plaintiff,  engaged  in  the  same  general 
business,  and  under  the  same  employer,  and  for  that  reason 
no  recovery  can  be  had.  [Farwell  v.  Boston  &  W.  R.  Co., 
4  Met.  [Mass.],  49;  Murray  v.  South  Carolina  R.  Co.,  1 
MoMullen  [S.  Car.],  385*;  St.  Louis,  A.  &  T.  R.  Co.  v. 
TripleU,  15  S.  W.  Rep.  [Ark.],  833;  Tuttle  v.  Detroit,  G. 
H.  &  M.  R.  Co.,  122  U.  S.,  195;  LouievUle  &  N.  R.  Co. 
V.  Collins,  5  Am.  Law  Reg.,  n.  s.  [Ky.],  265;  Coon  v. 
Syracuse  &  V.  R.  Cd.,  1  Seld.  [N.  Y.],  492;  Wilson  v^ 
Merry,  I  L.  R.  H.  L.  Sc.,  326 ;  Brodeur  v.  Valley  Falls 
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Cb.,  17  Atl.  Rep.  [R.  I.],  54;  Union  P.  R.  Oo.  v.  Forty 
17  Wall.  [U.  S.],  653;  Waller,  Adm'r,  v.  Southeastern  R. 
Cb.,  2  Hurl.  &  Nor.  Excli.  Rep.  [Eiig.],  109;  Randall  v. 
BalHmoreit  O.  R.  Co.,  109  U.  S.,  478;  Baltimore  it  O. 
R.  Oo.  V.  Andrews,  50  Fed.  Rep.,  732;  Ohioago,  Jf.  <fe  St. 
P.  R.  Cb.  V.  Rois8,  112  U.  a,  377;  Pittsburg  &  Ft.  Wayne 
A  C  jB.  Cb.  t?.  Deoinney,  17  O.  St.,  198;  Kumler  v,  Junc^ 
UtmR  Cb.,  33  O.  St.,  150;  Meatman  v.  Union  P.  R.  Cb., 
37  Fed.  Rep.,  189;  Hough  v,  Texas  &  P.  R.  Cb.,  100  U. 
8.,  213;    Van  Wickle  v.  ManhaUan  R.  Co.,  23  Blatch.  [U. 

8.  C.  0.],  422;  Rohback  v.  Padfie  R.  Co,,  43  Mo.,  187; 
Armour  v,  Hahn,  111  U.  S.,  318;  Howard  v.  Denver  A 
R  G.  R  Co.,  26  Fed.  Rep.,  837 ;  Clifford  0.  Old  Colony 
R.  Co.,  141  Mass.,  564;  Keyes  v.  Pennsylvania  R.  Co.,  S 
Atl.  Rep.  [Pa.],  15;  CoUins  v.  St.  Paul  A  8.  G  R.  Co., 
80  Minn,,  31 ;  Whaalen  v.  Mad  Rioer  A  L.  E.  R.  Oy.,  8 
O.  St.,  249;  Gormley  v.  Ohio  A  M.  R.  Co.,  72  Ind.,  31 ; 
Pennsylvania  R.  Oo.  v.  Wa^lUer,  60  Md.,  395 ;  Houston  A 
T.  a  R.  Oo.  V.  Rider,  62  Tex.,  267 ;  Boldt  v.  New  York 
C  R.  Co.,  18  N.  Y.,  432;  Blake  v.  Maine  OR.  Oo.,  70 
Me.,  60;  Coon  v.  Syracuse  A  U.  R.  Co.,  6  N.  Y.,  492; 
Oapper  v.  Louisville,  K  A  SL  L.  R,  Co.,  103  Iiid.,  305; 
Henry  v.  Stolen  Island  R  Co.,  81  N.  Y.,  373;  Russell  v. 
Hudson  Rivei'  R.  Co.,  17  N.  Y.,  134;  Heine  v.  Chicago 
A  N.  W.  R.  Co.,  58  Wis.,  525;  Cooper  v.  Milwaukee  A 
P.  0.  R.  Co.,  23  Wis.,  668;  Toner  v.  Chicago,  M.  A  St. 
P.  R  Co.,  69  Wis.,  188;  Brown  v.  Central  P.  R  Co.,  1 
Pac  Rep.  [Cal.],  447 ;  Beset  v.  New  York  0.  A  H.  R.  R. 
Co.,  70  N.  Y.,  171;  Valtez  v.  Ohio  A  M.  R.  Co.,  85  III., 
500;  Harvey  v.  New  York  0.  A  H.  R.  R.  Co.,  88  N.  Y., 
481;  Holden  v.  FUchburg  R.  Co.,  129  Mass.,  268;  King 

9.  BosUm  A  W.  R.  Co.,  9  Cash,  [Mass.],  112;  Van  Wickle 
9.  Manhattan  R.  Co.,  32  Fed.  Rep,,  278 ;  GiUshannon  v. 
Stony  Brook  R.  Co.,  10  Cash.  [Mass.],  228;  IrUemational 
A  G.  N.  R.  Oo.  V.  Ryan,  18  S.  W.  Rep.  [Tex.],  219;  El- 
Hot  V.  Chicago,   Jf.  A  SL  P.  R.    Co,,  41  N.   W.  Rep. 
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[Dak.],  758 ;  anclnnati,  N.  O.A  T.  P.  B.  Co.  v.  Mealer, 
50  Fed.  Rep.,  725;  Sullivan  v.  Mississippi  &  M.  B.  Co., 
11  la.,  421 ;  Foster  v.  Minnesota  C.  B.  Cd.,  14  Minn.,  360; 
Qipper  V.  Louisville,  E.  &  St.  L.B.  Co.,  21  Am.  &  Eng. 
R  Cafl.'[Ind.],  527;  Chicago  &N.  W.  B.  Co.  v.  Moranda, 
93  III.,  302;  Chicago  &  A.  B.  Co.  v.  Murphy,  53  III., 
336;  Indianapolis  &  St.  L.  B.  Co.  v.  Morgenstem,  106 
III.;  216 ;  Chicago  &  N.  W.  B.  Co.  v.  Moranda,  108  III., 
576;  Chicago  A  A.  B.  Co.  v.  O' Bryan,  15  111.  App.,  134; 
Doy>  y.  Kansas  P.  B.  Co.,  8  Kan.,  642;  Kansas  P.  R 
Co.  V.  Salmon,  11  Kao.,  83;  Little  Miami  B.  Co.  v.  Stev- 
ens, 20  O.,  416;  WiUler  v.  Southeastern  B.  Co.,  2  H.  &  C. 
Exch«  [Eog.],  101 ;  Mc Andrews  v.  Bums,  39  N.  J.  Law, 
117 ;  NashMle  &  D.  B.  Co.  v.  Jones,  9  Heisk.  [Tenn.],  27 ; 
Lomsoiile,  C.  &  L.  B.  Co.  v.  Cavens,  9  Bush  [Ky.],  559; 
Louisville  &  N.  B.  Co.  v.  Collins,  2  Duv.  [Ky.],  114; 
Louis  fUle  AN.  B.  Co.  v.  Bobinson,  4  Bush  [Ky.],  507; 
Murray  v^  South  Carolina  B.  Co.,  1  McMullan  [S.  Car.], 
385;  Clarke  V.  Holmes,  7  H.  &  N.  [Eng.],  937*.) 

DruA  &  Dolezal,  contra: 

The  court  didi  not  err  in  permitting  the  engineer  to  be 
questioned  concerning  a  railing  to  prevent  the  coal  from 
falling  off  the  tender.  (Cropsey  v.  Averill,  8  Neb.,  152; 
Chicago,  K.  &  N.  B.  Co.  v.  Wiebe,  25  Neb.,  5 12;  St  Louis 
&  8.  F.  B.  Co.  V.  Weaver,  35  Kan.,  412 ;  Beadman  v.  Cm- 
way,  126  Mass.,  374 ;  West  Chester  &  P.  B.  Co.  v.  MoElwee, 
67  Pa.  St,  311 ;  Kansas  P.  B.  Co.  v.  3IUler,  2  Col.,  442; 
O^Jjeary  v.  City  of  Mankato,  21  Minn.,  65 ;  Brehm  v.  Oreat 
Western  B.  Co,,  34  Barb.  [N.  Y.],  256 ;  WestfaU  v.  Erie  B. 
Co.,  5  Hun  [N.  Y.],  75;  Harvey  v.  New  York  C.  &  H.  B. 
B.  Co.,  19  Hun  [N.  Y.],  556;  St.  Joseph  &  D.  B.  Co, 
V,  Chase,  11  Kan.,  47;  Atchison,  T.  &  S.  F.  B.  Co,  v.  Bet- 
ford,  18  Kan.,  245;  City  of  Emporia  v.  Sohmidling,  33 
Kan.,  485;  Phelps  v.  City  of  Mankato,  23  Minn.,  279;. 
Kelly  V.  Soutlieni  M.  B.  Co.,  28  Minn.,  98;  Sewell  v.  City, 
of  Cohoes,  11  Hun  [N.  Y.],  626.) 
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The  defendant  in  error  and  the  engineer  and  fireman 
were  not  fellow-servants  within  the  rule  of  law  in  this  state 
which  would  prevent  a  recovery  against  the  railway  oom-f 
pany^ — ^thc  master  of  all  three.  {Chicago  &  N.  \r.  B,  Co. 
V.  Moranda,  93  111.,  302;  Chicago  &  A.  R.  Co,  v.  KeUy,  2\ 
N.  K  Rep.  [Ill],  203;  Indianapolis  &  St.  L.  R.  Cb.  v. 
Morgenstem,  106  111.,  216;  Riohmcmd  &  D.  R.  Co,  v.  Nor^ 
vienty  84  Va.,  167;  Moon  v.  Richmond  &  A.  R.  Co.,  IS 
Va.,  745;  Baltimore  &  O.  R.  Co.  v.  MoKenzie,  81  Va,  71; 
St.  Louis  &  8.  F.  R.  Co.  v.  Weaver,  57  Am.  Rep.  [Kan.], 
176;  Chicago,  St.  P.,  Jf.  <Ir  0.  R.  Co.  v.  Luy^dstrom,  16 
Neb.,  254;  Sioux  CUy  &  P.  R.  Co.  v.  Smith,  22  Neb.,  775; 
EoMl  T.,  V.  &  O.  R.  Co.  V.  DeArmond,  86  Tenn.,  73; 
Krogg  v.  Atlanta  &  W.  P.  R.  Co.,  77  Ga.,  202;  Cooper  v. 
MuUins,  30  Ga.,  146;  Hough  v.  Texas  &  P.  R.  Co.,  100  U. 
S.,  213;  Priestley  v.  Fowler,  3  M.  &  W.  [Eng.],  1 ;  King  v. 
Ohio  &  M.  R.  Co.,  14  Fed.  Rep.,  277;  Garrahy  v.  Kansas 
Giy,  St.  J.  &  C.  B.  R.  Co.,  25  Fed.  Rep.,  258 ;  Northern  P. 
R  Co.  V.  Herbert,  116  U.  S.,  642;  O'DonneU  v.  AUeghenig 
V.  R.  Co.,  59  Pa.  St.,  239;  Rya/n  v.  Chicago  &  N.  W.  R, 
Co.,  60  111.,  171 ;  Leuiis  v.  St.  Louis  &  I.  M.  R.  Co.,  59  Mo, 
496;  Darrigan  v.  New  York  AN.  E.  R.  Co.,  52  Conn.,  285  j 
YaxArain  v.  St  Louis,  L  M.  &  S.  R.  Co.,  8  Mo.  App.,  638; 
Hall  V.  Missouri  P.  R.  Co.,  74  Mo.,  298;  Hardy  v.  Minnsr 
apolis  &  St.  L.  R.  Co.,  36  Fed.  Rep.,  657;  LouisvilU  &  N. 
R.  Oo.  V.  Brooks,  83  Ky.,  129;  Louisville,  C.  &  L,  R.  Co.  v. 
Cavens,  9  Bosh  [Ky.],  559.) 

Irvine,  C. 

Erickson  was  employed  by  the  railway  company  as  a 
6e<.*tion  hand  and  wus  engaged  in  his  work  repairing  the 
road-bed  of  the  railroad  near  Fremont,  when  a  fast  passen^ 
ger  train  approached  and  he  stepped  aside  to  let  it  pass.: 
As  the  train  passed  him  a  large  piece  of  coal  fell  from  the 
tender  of  the  locomotive,  struck  the  ground  near  him  ai^d 
broke  into  smaller  pieces,  one  of  which  flew  towards  hi  my 
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(Striking  him  and  causing  a  fracture  of  the  leg.  He  brought 
thid  action  against  the  railroad  company,  alleging  as  n^li- 
glance  that  the  piece  of  coal  had  been  negligently  allowed 
to  fall  from  the  tender  while  the  train  was  running  at  a  high 
rate  of  speed ;  that  the  coal  had  been  negligently  loaded 
and  negligently  permitted  to  remain  on  the  tender  in  a  po- 
sition  rendering  it  liable  to  fall  and  to  be  cast  off  by  the 
motion  of  the  train.  The  railway  company  answered, 
among  other  things  denying  any  negligence  upon  its  part 
and  alleging  contributory  negligence  on  the  part  of  Erick- 
0on.  There  was  a  verdict  and  judgment  for  Erickson  for 
11,625. 

Probably  to  follow  the  order  of  discussion  in  the  brief 
of  the  railway  company  will  disclose  the  features  of  the 
case  as  well  as  possible.  The  first  point  made  is  that  the 
evidence  did  not  establish  any  negligence  on  the  part  of  the 
railway  company  or  its  employes.  The  rule  of  negligence 
hils  been  so  frequently  announced  by  this  court  that  it  is 
hardly  necessary  to  restate  it.  Questions  of  negligence  and 
contributory  negligence  are  for  the  jury  where,  from  the 
facts  proved,  different  minds  may  reasonably  draw  different 
conclusions.  The  evidence  here  tends  to  show  that  Erick- 
son, when  he  saw  the  train  approaching,  stepped  aside^ 
until  he  was  about  twelve  feet  from  the  track,  and  that  in 
so  doing  he  pursued  the  course  customarily  resorted  to  by 
s^ion  men.  There  is  no  doubt  that  a  lar^e  lump  of  coal 
did  fall  from  the  tender  as  the  train  pasded  him ;  that  it 
struck  the  ground  near  the  track  and,  breaking  into  pieces^ 
one  portion  thereof  rebounded  and  struck  him,  causing  the 
injury^  It  is  quite  clearly  established  that  the  lump  of  coal 
wtia  no  larger  than  would  conveniently  go  into  the  fire-box 
of  the  engine,  and  it  may  be  assumed  that  it  was  proper  to 
biive  a  lump  of  such  size  upon  the  tender.  The  train  was 
bound  east.  The  run  of  the  engine  was  from  Grand  Island 
to  Council  Bluffs,  a  distance  of  over  150  miles.  Coal  was 
leaded  upon  the  tender  at  Grand   Island.     There  was  no 
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coaling  station  for  passenger  trains  between  the  two  points. 
The  tender  of  this  engine  would  hold  from  ten  to  eleven 
tons,  and  it  required  that  amount  of  coal  to  supply  the  en- 
gine during  its  run.  The  coal  was  loaded  from  a  chute  at 
Grand  Island,  and,  according  to  the  fireman,  the  tender 
was  loaded  at  this  time,  as  usual,  before  the  engineer  and 
fireman  mounted  the  engine.  As  he  states,  ''I  found  it  in 
all  ways  thrown  in,  just  as  they  pulled  the  chute  down.'^ 
It  lay  'Mn  all  shapes,  upside  down,  everyway  dropped  in 
there."  From  this  and  from  all  the  evidenceit  is  quite  clear 
that  in  order  to  make  the  run  it  was  necessary  to  completely 
fill  the  tender;  that  in  order  to  do  so  the  coal  was  <lrop[)ed 
in  from  a  chnte  without  any  precautions  as  to  its  safe  dis- 
position; but  the  fireman  testifies  that  it  was  his  duty  to 
"wet  the  coal  down;"  that  for  that  purpose  he  mounted 
the  tender  before  the  engine  started,  and  if  he  saw  any  coal 
liable  to  fall  from  the  tender  it  was  his  duty  to  put  it  in  a 
place  of  safety.  According  to  this  witness,  about  six  tons 
of  ooal  remained  in  the  tender  at  the  time  of  the  accident. 
The  train  was  a  through  train  and  stopped  at  only  a  few 
stations.  We  think  that  this  evidence  fairly  made  a  case 
to  submit  to  the  jury,  under  the  rule  as  above  stated. 

The  principal  contention  on  the  part  of  the  railroad 
company  is  that  negligence  in  loading  the  coal  could  not 
be  inferred  from  the  fact  that  the  lump  fell  from  the  tender. 
There  is  no  doubt  of  the  general  principle  that  negligence 
cannot  be  inferred  merely  from  the  fact  that  an  accident 
happened,  and  it  is  also  true  that  while  negligence  is  an 
inference  to  be  drawn  from  the  facts  proved,  facts  warrant- 
ing that  inference  must  be  proved,  and  the  jury  cannot  be 
left  to  conjecture  the  existence  of  facts  which  might  ground 
the  inference  of  negligence.  Facts  may  be  established  by 
circumstances  as  well  as  by  direct  testimony,  and  the  same 
fiictB  which  prove  the  uccident  may,  in  9ome  cases,  be  cir- 
cumstances which  establish  the  facts  justifying  an  inference 
of  n^ligence.     So  in  this  case.     Neither  fireman   nor  en- 
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gineer  saw  the  coal  fall.  It  was  certainly  not  dislodged 
from  a  place  of  safety  by  any  act  of  theirs  at  the  time. 
Erickson  and  the  section  boss  did  see  it  fall  as  the  train 
passed.  It  is  not  merely  a  conjeeture,  it  is  a  plain  infer- 
ence, from  the  fact  that  it  fell  under  the  circumstances,  that 
it  had  been  so  placed  upon  the  tender  that  it  was  in  a  po- 
sition from  which  it  was  liable  to  be  dislodged  by  the  mo- 
tion of  the  train.  All  the  evidence  shows  that  it  was 
necessary  to  heap  the  coal  up  on  the  tender  in  order  to  en- 
able it  to  carry  sufficient  to  make  the  run.  The  fireman's 
testimony  shows  that  no  precautions  were  taken  in  loading 
to  load  it  safely,  and  that  he  was  charged  with  the  duty  to 
inspect  the  loading  and  change  the  position  of  the  pieces 
where  they  were  unsafe.  The  method  of  loading  accounts 
for  the  lumps  being  in  a  position  of  unstable  equilibrium, 
and  unless  we  disregard  the  laws  of  physics  we  must  say 
that  it  had  been  left  in  such  a  position  or  it  would  not 
have  fallen.  In  this  connection  we  are  cited  to  the  case  of 
SehuUz  V.  Chicago  &  N.  W.  R.  Co.,  67  Wis.,  616,  a  case 
arising  out  of  a  similar  accident.  Portions  of  that  decision 
are  open  to  criticism;  but  upon  the  question  of  negligence 
we  do  not  think  that  the  conclusion  was  wrong,  or  that 
it  conflicted  with  that  we  reach.  All  that  the  court  there 
held  was  that  the  facts  established  did  not  make  out  a 
case  of  negligence  in  law.  The  court  did  not  say  that  a 
jury  would  not  be  justified  in  finding  negligence  from  such 
facts.  We  would  say  the  same, — that  the  court  should  not, 
under  such  facts,  instruct  the  jury  either  that  there  was  or 
was  not  negligence.  This  was  an  inference  for  the  jnry  to 
draw.  As  to  contributory  negligence,  we  can  see  no  room 
for  doubt.  Erickson  was  necessarily  near  the  track.  He 
had  never  seen  coal  fall  from  tenders.  He  did  not  observe 
how  this  tender  was  loaded,  and  he  was  certainly  far 
enough  away  to  be  secure  from  any  ordinary  danger  to  be 
apprehended  from  a  passing  train  properly  loaded. 

Our  attention  is  here  directed  to  an  assignment  of  error 
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in  regard  to  the  admission  of  evidence,  to  the  eflfeot  that 
Bubscquently  to  this  accident  railings  were  put  around  th^ 
tops  of  tenders  belonging  to  the  company.  If  testimony 
had  been  directly  admitted  to  show  that  fact,  a  questiony 
to  say  the  least^  serious^  would  be  presented  ;  but  the  record 
hardly  supports  the  assignment  of  error  in  that  r^aid. 
We  quote  all  relating  to  the  subject : 

Q.  The  Union  Pacific  Company — or  arrangements  can 
be  made  by  which  there  is  a  kind  of  railing  aroond  the 
top  of  the  tenders,  isn't  there? 

A.  Welly  I  should  answer  that  that  there  conld  be  ar^ 
ningements  made. 

Q.  Would  not  you  answer  that  they  have  got  such  rtiU 
ing  around  the  top  of  the  tenders  ? 

A.  They  have  at  this  time,  but  we  did  not  then. 

These  questions  and  answers  were  objected  to.  They; 
occur  in  the  cross-examination  of  the  engineer,  who  was 
called  by  the  company.  They  were  followed  by  some  ques-? 
tions,  without  objections,  as  to  the  purposes  for  which  these) 
railings  were  placed  upon  the  tenders.  Such  evidence 
tended  to  show  that  they  were  to  increase  the  capacity  of 
the  tender.  When  the  questions  objected  to  are  examined 
it  will  be  found  that  there  was  no  inquiry  in  regard  to  sub^ 
sequent  acts  of  the  company.  The  first  question  merely 
asked  if  it  was  practicable  to  use  a  railing.  The  secon^ 
asked  whether  the  company  had  not  such  railings  around^ 
the  tenders,  without  specifying  the  time.  The  statement 
that  they  had  been  placed  there  since  the  accident  was  the 
engineer's  answer,  and  from  his  use  of  pronouns  it  is  not 
dear  whether  he  meant  that  all  tenders  had  been  so  pro-, 
vided  since  the  accident,  or  whether  he  meant  to  say  simr 
ply  that  his  engine  did  not  have  one  at  that  time.  Wq 
do  not  think  this  testimony  is  open  to  the  objection  urged^i^ 
The  feature  objected  to  was  really  introduced  by  the  com- 
pany itself  upon  redirect  examination  as  follows : 

Q.  NoWy  with  regard  to  this  railing  that  Mr.  Frick  ^^ 
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jdpbken  about,  were  such  railings  used  at  the  time  of  that 
iendef^  at  that  time,  that  yoa  knew  of? 

A.  No,  sir. 

Q.  Do  you  know  of  auy  other  passenger  engine  at  that 
time? 

*    A.  I  don't  remember,  but  I  think  they   were  putting 
them  on.     I  would  not  say  positively. 

The  peculiar  construction  both  of  these  questions  and 
theif  answers  still  leaves  the  same  doubt  as  to  the  meaning 
of  the  evidence ;  but  when  we  consider  the  evidence  as  to 
th^  capacity  of  this  tender  and  the  amount  of  coal  required, 
together  with  the  evidence  just  referred  to,  it  would  seem 
that'  (he  railings  were  found  necessary  to  prevent  over- 
loading and  that  the  company  then  realized  this  fact.  Thb 
much  was  certainly  material  and  tended  to  establish  the 
liegligence  complained  of. 

The  next  contention  is  that  if  the  accident  resulted  in 
the  manner  claimed  by  the  plaintiff  it  was  a  matter  obvi- 
ous to  him,  and  that  continuing  in  the  employment  he  sub- 
mitted to  the  hazard  thereof,  but,  as  already  stated,  he 
n^ver  knew  such  an  accident  to  happen ;  moreover,  he 
knew  nothing  about  the  manner  of  loading  the  tenders. 
These  were  matters  wholly  foreign  to  that  portion  of  the 
company's  work  in  which  lie  was  engaged,  and  this  argu- 
ment ill  accords  with  the  further  argument  made,  that  the 
cotnpany  could  not  be  held  liable  unless  it  had  been  in- 
formed by  the  ])revious  occurrence  of  similar  accidents  that 
thi6  manner  of  loading  the  tenders  was  dangerous.  Neither 
argument  is  well  founded.  The  former,  for  the  reason 
that  Erickson  did  not  know,  was  not  bound  to  know,  and 
Was  not  in  a  position  to  know  the  danger.  The  latter,  for 
the  reason,  if  for  no  other,  that  it  must  occur  to  every  one 
of  ordinary  judgment  that  the  natural  and  probable  con- 
sequence of  an  insecure  load  of  coal  upon  the  tender  of  an 
engine  running  at  a  high  rate  of  speed  might  be  the  falling 
oif  boal  therefrom  and  consequent  injury  to  persons  at  sta- 
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tions  and  workmea  neoessarily  eugaged  near  the  track.  It. 
would  not  require  the  actual  happening  of  such  an  event 
to  apprise  one  of  the  danger. 

The  next  proposition  is  that  Erickson  was  a  fellow- 
servant  of  whoever  was  guilty  of  negligence^  and  that  the 
oompany  is^  therefore,  not  liable.  Upon  this  subject  elab- 
orate briefs  have  been  filed  upon  either  side  reviewing 
nearly  all  the  American  authorities.  We  shall  not  here 
undertake  such  a  review.  We  are  aware  of  the  hopeless 
conflict  existing.  In  fact  a  study  of  the  question  must 
convince  any  one  that  shortly  after  the  introduction  of  rail- 
ways the  law  entered  upon  a  slow  but  marked  period  of 
transition  upon  the  subject  of  fellow-servants.  No  definite 
resnlt  has  yet  been  reached.  Probably  the  leading  oase, 
both  in  America  and  in  England,  applying  the  doctrine  of 
fellow-servants  to  all  the  employes  of  a  common  master,  ia 
that  of  Farwellv.  Boston  &  W.  R.  Co.,  4  Met.  [Mass.],  4». 
All  the  cases  holding  that  broad  doctrine  seem  to  be  based 
directly  or  indirectly  upon  the  authority  or  the  reasoning 
of  Chief  Justice  Shaw  in  that  case.  It  was  decided  in. 
1842,  before  the  railway  system  of  the  country  was  devel- 
oped, before  the  existence  of  other  large  corporations  em- 
ploying vast  numbers  of  men  engaged  in  the  pursuit  of  oQd 
general  object,  but  performing  different  functions  and  en- 
gaged in  many  distinct  departments.  This  state  of  afikirs 
was  then  just  arising,  and  the  vast  change  of  conditions  in 
the  relations  of  master  and  servant  was  only  then  begin* 
ning  to  appear.  The  extent  of  that  change  and  the  conae* 
qnences  of  applying  old  rules  to  new  conditions  could  not 
then  be  foreseen.  In  that  case,  as  in  all  others  upon  the 
subject,  the  reasons  for  the  rule  exempting  masters  from 
liability  to  servants  for  injuries  produced  by  the  negligence 
of  their  fellow-servants  are  stated  as  twofold :  First,  that 
such  injuries  must  be  presumed  to  be  within  the  contem- 
plation of  the  parties  when  they  made  their  contract;  and 
second,  that  public  policy  requires  the  enforcement  of  such 
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a  rule,  upoD  the  theory  that  by  enforcing  it  each  servant  is 
made  closely  observant  of  the  acts  of  his  fellow-servants, 
and  that  the  scrutiny  of  one  another  natarally  tends  to 
efficiency  and  care.  The  first  reason  given,  where  the  rale 
IB  nought  to  be  applied  without  discrimination  to  all  serv- 
ants of  a  common  master,  has  already  been  completely 
set  aside  and  disregarded,  even  by  those  courts  in  America 
most  inclined  to  conservatism  upon  the  subject  It  is  every- 
where conceded  that  inasmuch  as  a  corporation  can  only 
act  through  agents  and  all  agents  are  servants,  the  logi- 
cal application  of  the  rule  would  discharge  a  corporation 
entirely  from  liability  to  its  servants,  and  this  gives  rise  to 
a  corollary  that  where  the  negligence  is  that  of  a  vice-princi- 
pal whose  acts  must  be  taken  as  those  of  the  master,  the  rule 
does  not  apply.  The  recognition  of  this  exception  was 
aeoessary  to  preserve  another  rule,  that  while  a  servant  as- 
sumes the  dangers  incident  to  his  employment,  he  does  not 
assume  dangers  caused  by  the  negligence  of  his  master. 
There  is  as  much  reason  for  holding  that  a  servant  in  en- 
tering an  employment  contracts  with  a  view  to  possible 
negligence  of  the  master  as  to  hold  that  he  contracts  with 
a  view  to  possible  negligence  of  the  man  who  works  be- 
ride  him  and  upon  the  same  footing.  To  illustrate  by  ref- 
erence to  railways,  which  probably  aiford  as  great  a  variety 
of  grades  in  employment  as  any  occupation.  Can  it  be 
logiciilly  said  that  a  section  man  in  the  matters  within  the 
scope  of  his  employment  is  less  liable  to  err  than  a  con- 
ductor, superintendent,  or  general  manager  with  reference 
to  his  own  duties?  To  the  writer's  mind,  when  the  first 
distinction  was  drawn  between  grades  of  servants,  the  force 
of  the  general  rule,  so  far  as  it  was  based  upon  contract, 
was  destroyed.  As  to  the  second  reason, — that  founded 
upon  public  policy, — there  is  much  force  in  the  observation 
of  Mr.  Justice  Field  in  ChicagOy  M.  &  St.  P.  R.  Co.  r.  Ross, 
112  U.  S.,  377:  ''It  may  be  doubted  whether  the  exemp- 
tion has  the  effect  thus  claimed  for  it.     We  have  never 
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known  parties  more  willing  to  subject  themselves  to  dan- 
gers of  life  or  limb  because,  if  losing  the  one,  or  suffering 
in  the  other,  damages  could  be  recovered  by  their  repre- 
sentativea  or  themselves  for  the  loss  or  injury.  The  dread 
of  personal  injury  has  always  proved  sufficient  to  bring 
into  exercise  the  vigilance  and  activity  of  the  servant/' 
Still  we  concede  that  there  may  be  some  force  to  the  rule 
80  fiur  as  grounded  upon  public  policy  and  confined  to  serv- 
ants who  are,  in  the  language  of  the  supreme  court  of 
Illinois,  "consooiated  by  means  of  their  daily  duties  or  co- 
operating in  the  same  department  of  duty  or  the  same  line 
of  employment''  {Chicago  &  N,  W.  R.  Go.  v.  Moranda, 
93  III.,  316.)  Beyond  this  line  we  can  see  no  force  in  it 
When  the  authorities  are  examined  it  is  found  that  they 
range  themselves  in  two  general  classes,  those  following  the 
opinion  of  Chief  Justice  Shaw  and  those  distinguishing 
between  grades  of  employment,  and  employes  in  distinct 
departments  of  service.  The  principal  objection  urged'  to 
the  latter  class  is  that  by  adopting  such  distinctions  the 
courts  overthrow  a  general  rule  of  easy  application  and 
adopt  one  not  susceptible  of  precise  application  and  uncer- 
tain in  its  results.  Possibly  this  objection  is  well  taken. 
If  so,  we  can  only  say  that  it  accords  with  the  general 
spirit  of  the  common  law.  Perhaps  the  main  distinction 
between  the  civil  law  and  the  common  law  is  that  the  civil 
law  is  based  upon  well-defined  logical  rules  readily  sus- 
ceptible of  ascertainment,  while  the  common  law  is  founded 
upon  broader  general  principles,  to  be  applied  to  the  diver- 
sity of  human  affairsinsuchamanneras  to  favor  individual 
liberty  and  to  conform  themselves  to  changed  conditions* 
When  the  law  of  fellow-servants  was  first  announced  busi- 
ness enterprises  were  comparatively  small  and  simple.  The 
servants  of  one  master  were  not  numerous.  They  were  all 
engaged  in  the  pursuit  of  a  simple  and  common  undertaking. 
Now,  tilings  have  changed.  Large  enterprises  are  conducted 
by  persons  or  by  corporations  employing  vast  numbers  of 
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servants  divided  into  classes^  each  pursuing  a  different  per* 
tion  of  the  work,  and  each  practically  independent  of  the 
other.  The  old  reasons  do  not  apply  to  the  new  conditions. 
We  are  not  prepared  in  this  case  to  propose  any  set  rule 
for  always  determining  when  two  employes  are  fellow- 
servants  within  the  meaning  of  the  law  and  when  they 
are  not,  nor  are  we  required  for  present  purposes  so  to  do. 
Erickson  was  a  section  man.  He  was  employed  with  sev- 
eral others  to  keep  the  road-bed  and  the  track  in  repair. 
The  fireman  was  employed  to  fire  the  engine  and  perform 
certain  duties  in  connection  with  the  operation  of  trains. 
Some  one  was  employed  at  Grand  Island  to  load  the  tend- 
ers with  coal.  With  either  the  fireman  or  this  third  per- 
son Erickson  had  nothing  in  common,  except  that  he  drew 
his  pay  from  a  common  source,  and  that  in  a  broad  sense 
they  were  all  carrying  out  parts  of  a  vast  transportation 
business.  Erickson  had  no  control  over  either  of  the  oth- 
ers, no  opportunities  of  judging  of  their  competenoji  no 
supervision  of  their  specific  acts,  and  only  by  adopting  the 
broadest  rule  as  announced  by  Chief  Justice  Shaw  could 
we  hold  them  to  be  fellow-servants.  This  rule  we  are  not 
prepared  to  adopt  We  hold  on  the  oontrary  that  employ- 
ment in  the  service  of  a  common  master  is  not  alone  suffi- 
cient to  constitute  two  men  fellow-servants  within  the  rule 
exempting  the  master  from  liability  to  one  for  injuries 
caused  by  the  negligence  of  the  other,  and  that  to  make 
the  rule  applicable  there  must  be  some  consociation  in  the 
same  department  of  duty  or  line  of  employment.  For  the 
purposes  of  this  case  we  are  content  to  follow  the  opinion 
of  Mr.  Justice  Miller  in  Garrahy  v.  Kansas  Qty,  SL  J. 
&  C.  B.  R.  Co.,  25  Fed.  Rep.,  258,  where,  in  the  light  of 
quite  recent  decisions  and  of  the  mature  judgment  of  the 
supreme  court  of  the  United  States  in  Chicago,  M.  &  8L 
P.  i2.  Co.  V.  Ross,  supra,  he  held  that  persons  occupying 
such  relations  were  not  fellow-servants  within  the  meaning 
of  the  rule. 


Vol.  41]         JANUARY  TEEM,  1894.  W 


Brlggs  y.  Hist  Nat  Bank  of  Beatrioe. 


,  The  other  errors  discussed  in  the  briefs  relate  to  the  giv-« 
iDg  and  refasal  of  instructions.  If  we  are  right  in  the 
condnsions  reached  on  the  branches  of  the  case  already 
discussed,  there  was  no  error  in  the  instructions,  as  those 
given  and  refused,  so  far  as  they  are  complained  of,  simply 
relate  to  those  questions. 

Judgment  affirmed. 


Anna  Lores  Brigqs  y.  First  National  Bank  of 
Beatrice. 

Filed  Junb  6,  1894.    No.  559a 

1.  Hnabaad  and  Wife :  Subbtybhip.  In  this  state  a  marri^ 
woman  may  contract  as  surety  for  her  husband.  Smith  v, 
Spaulding,  40  Neb.,  339,  followed. 

a.  Married  Women:  Subbtt  fob  Husband:  Ck)NsiDBBATioH. 
The  oontemporaneons  lending  of  money  to  the  husband  is  a 
sufficient  consideration  for  the  wife's  signing  a  note  evidencing 
rach  indebtedness,  and  a  clause  in  such  a  note  pledging  her  sep- 
arate estate  is  binding  upon  her,  althongh  she  personally  nr 
oeived  no  consideration  therefor. 

Error  from  the  district  court  of  Gage  county.     Tried 
below  before  Broady,  J. 

Richards  &  Frout,  for  plaintiff  in  error, 

Origgs,  Rinaker  &  Bibby  contrct. 

Irvine,  C. 

The  defendant  in  error  sued  the  plaintiff  in  error  and 
Charles  E.  Briggs  upon  a  promissory  note  as  follows: 
"1500.  "Beatrice,  Ned.,  November  26,  1890. 

."Ninety  days  after  date  I  promise  to  pay  to  First  Na-^ 
tional  Bank,  Beatrice,  Nebraska,  or  order,  five  hundrec^ 
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dollars,  at  the  First  National  Bank,  Beatrice,  Nebra.ska, 
with  interest  at  the  rate  of  ten  per  cent  per  annum  from 
matarity  until  paid,  for  value  received ;  and  the  said  Anna 
L.  Briggs  hereby  pledges  her  separate  estate. 

''Charl£s  E.  Brigg8. 
''Anna  Loiiee  Bbiggs.'* 

The  plaintiff  in  error  admitted  the  execution  of  the  note, 
but  averred  that  she  signed  it  only  as  surety  for  Charles 
£.  Briggs,  her  husband,  to  whom  the  entire  oonsideratinn 
was  paid,  and  that  the  note  was  not  given  with  reference  to 
her  separate  estate,  nor  upon  the  faith  and  credit  thereof, 
nor  did  she  bind  the  same.  The  evidence  showed  that  she 
was  the  wife  of  Charles  E.  Briggs;  that  the  money  was 
borrowed  from  the  bank  by  him;  that  she  executed  the 
note  as  surety;  that  the  debt  was  not  an  antecedent  debt, 
but  was  one  contracted  when  the  note  was  made.  There 
was  a  peremptory  instruction  to  the  jury  to  find  for  the 
bank.  The  giving  of  this  instruction,  the  refusal  to  give 
an  instruction  practically  to  find  for  the  defendant,  and  the 
insufljciency  of  the  evidence  are  the  errors  assigned.  They 
all  raise  the  single  question  as  to  whether,  upon  the  plead- 
ings and  uncontradicted  evidenpe,  Mrs.  Briggs  was  liable 
upon  the  note. 

The  plaintiff  in  error  cites  in  favor  of  her  view  of  the 
case,  Davis  v.  First  Nat  Bank  of  Cheyenne^  5  Neb.,  245; 
Hale  V.  Christy,  8  Neb.,  264;  Slaie  Savings  Bank  v,  Scott^ 
10  Neb.,  83;  Barnum  v.  Young,  10  Neb.,  309;  Jejrey  v. 
Fleming,  26  Neb.,  685.  None  of  these  cases  justifies  her 
contention.  The  case  last  cited  merely  holds  that  in  au 
action  for  goods  sold  and  delivered  to  a  restai|rant,  the  evi- 
dence showing  that  the  restauraut  was  kept  by  the  husband, 
belonged  to  him,  and  the  credit  evidently  given  to  him,  the 
wife  was  not  liable;  and  the  other  cases  are  to  the  effect 
that  the  wife  is  not  liable  upon  her  contracts  unless  they 
are  made  with  reference  to  her  separate  estate,  or  an  inten- 
tion is  shown  to  bind  her  separate  estate.     To  the  same 
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18  Edeman  v.  SeoU^  34  Neb.,  817.  In  a  reoeDt  oase 
{Bmiik  9.  SjiMtdding,  40  Neb.,  339)  it  was  held,  dting  Stevm- 
mm  V.  Oraig^  12  Neb.,  464,  that  a  married  woman  in  thi§ 
•Me  may  oontraot  as  surety  for  her  husband,  and  that  the 
extension  of  time  of  paymeut  of  the  husband^s  past  due 
indebtedness  is  a  sufficient  oonsideration  to  sustain  snoh  a 
oontraot  That  case  is  decisive  of  the  one  under  cousider- 
atiim.  The  contemporaneous  lending  of  the  money  to  the 
hnsband  was  a  sufficient  oonsideration  to  sustain  the  wife's 
oontract  and  in  the  note  she  expressly  ple<lge3  her  separate 
estate.     There  is  no  allegation  and  no  proof  of  fraud  or 

ke  in  procuring  the  note  and  she  is  bound  by  its  terms. 

Judgment  afitibmbd. 


41      1» 
.  48    844 

I  41      19| 

Ci«A<m  Johnson  v.  Susan  M.  Gubs  et  ax.  ,  m  msI 

Filed  Junb  6,  1894.    No.  \T2&. 

Beview:  Evidbkck:  iNSTBUcriONa  The  onlj  qaestions  arising 
relating  to  the  saffidencj  of  the  OTidenoe  and  the  applicabltty 
of  eerlaia  inatmctioiiB  thereto,  it  was  hdd  that  the  evideooe  was 
sniBeieiit  to  sostaiii  the  Terdiot,  and  the  instrnctions  applfeable 
to  the  OTidenoe. 

Ersob  from  the  district  oourt  of  Wayne  county.     Tried 
below  before  PowBBSy  J. 

.fhrni  FutUr^  for  plaintiff  in  error. 

W.  M.  Wright  and  A.  A.  Wdch,  wnltra.       ^  . 

IsmiBy  C. 

This  was  an  action  brought  by  the  defendaqts  In  error 
against  the  plaintiff  in  error  to  recover  for  corn  sold  and 
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deliveired  by  defendants  in  error  to  plaintiff  in  errot,i 
There  waff  a  verdict  for  defendants  in  error  for*  $266.66|t 
from  yfhich  error  is  prosecuted. 

The  question  in  controversy  was  as  to  whether  the  agree*: 
ment  was  to  pay  for  the  corn  according  to  the  market  price 
on  January  1,  1891,  or  at  the  ma/*ket  price  upon. any  date 
to  be  selected  by  defendants  in  error  between  October,  1890y 
and  January  1,  1891.  The  day  selected  by  defendants  in 
error  for  estimating  the  market  price  was  December  18,  on 
which  day  the  market  price  was  six  cents  a  bushel  higher 
th;aD  on  January  1  following. 

The  plaintiff  in  error  contends  that  the  verdict  is  not 
sustained  by  the  evidence.  We  have  examined  the  evi- 
dence and -fiml  a  sharp  conflict  therein;  but  two  witnesses 
testify  directly  in  support  of  the  contention  of  the  defend- 
ants in  error.  The  credibility  of  these  witnesses  was  for 
the  jury. 

The  pUintiff  in  error  also  complains  of  certain  instruc- 
tions, admitting  that  they  state  the  law  correctly,-biil  argu- 
ing that  they  are  not  applicable  to  the  evidence.  They  are 
instructions  stating  the  familiar  rules  in  regard  to  the  pre- 
ponderance of  evidence  and  the  credibility  of  witnesses,  leav-r 
itig  these  questions  to  the  jury;  and  also  stating  to  thejury 
that  the  fact  that  a  number  of  witnesses  testified  in  contra- 
diiMion  of  one  another  did  not  require  thejury  to  find  the 
evidence  evenly  balanced,  but  that  thejury  had  a  right  to 
determine  from  the  probability  or  improbability  of  .(be 
truth  of  the  witnesses'  statements,  the  opportunities  of  the 
witnesses  of  knowing  the  facts,  and  from  surrounding  cir- 
cumstances, which  witnesses  were  more  worthy  of  credit 
The  evidence  being  conflicting,  these  instructions  were 
strictly  applicable. 

JUDaMENT   AfFIBMED, 
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Pbbnix  Insurance  Company  op  Brooklyn  v.  IIad        j^   J 
BujL  HoRA  Lodge.        ;    ■  \iUB 

Filed  Junb  5, 1894.    Na  5268. 

1.  Are  Insnranoe:  Sufficikno?  or  Notiok  ov  l6bs.    Where 

A  policy  of  iBsaranoe  simply  req aires  that  notice  ^f  losi  ahitti 

bis  glTen  to  the  pompimy  at  a  specified  office  in  writing,  and.  Ibait 

payment  shsU  be  n^ade  npon  receipt  of  proper  proof,. ai|d  dpcis 

/pot,  specify  otherwise  of  what  such  notice  and.  proof  shall  cop- 

*  sist,  if  notice  of  the  loss  be  sent  in  writing  to  the  office  specified 
il  •  ■  Wid  the  company  makes  no  objiectioD  on  accoQnt-<>f  ih'e  fiyfiii  Of 

the  notice  and  makes  no  demand  for  other  or  Airtber  proof,  sKeh 
notice  is  a  snfficient  compliance  with  the  terms  of  the  policy. 

2.  : :  Oral  Notiub:  Aobnot.  This  rale- h^M' to  ap- 
ply where  oral  notice  was  given  to  the  local  aeent  of  the  com- 
pany and  he,  at  the  rieqaesl  oT  the  insured,  comma  nicaied  the 

^  Act  of  the  loss  in  writing  to  the  specified  office  of  the  Company, 

•  it  being  AeM  that,  without  regard  to  his  autboril^  aa  agenf.<if 
the  company,  the  facts  proved  ooustitated  him  the. agent  p(  i^ 
insured  to  giro  notice  of  loss. 

3.  ; — :  AuTHOBiTY  OF  A0BNT8:  Waiybb.     A  clausc  in  a  ppUcy 

prohibiting  agents  from  waiving  any  of  its  terms  or  conditions 
does  not  prevent  the  insured  from  showing  that  the  Com j«hy, 
tfaiongh  its  proper  agents,  accepted  acts  of  the  insdred  ae  a  aof- 
ficient  compliance  with  the  terms  of  the  policy. 

4b  Seoord  for  Review:  Tbanscript.  a  transcript  of  the  lei^ 
crd  antbenticated  by  the  certificate  of  the  clerk  of  the  disld^ 
court  is  conclusive  evidence  of  the  contents  of  the  pleadingi 
npon  which  the  case  was  tried. 

.     .    •  s  . 

6.  Fire  Insurance :  Action  on  Policy:  Limitation:  I^oppkl. 
Where  a  policy  provides  that  no  action  shall  be  sustained  unless 
commenced  within  six  months  after  a  loss  shall  occur,  if  the  in- 
■ored  is  reasonably  induced  by  the  conduct  or  statements  of  the 
company's  agents  to  believe  that  the  claim  will  be  paid  without 
suit  and  therefore  withholds  bri nging  sait  until  after  that  period, 
the  insurer  will  in  such  case  be  estopped  from  claiming  the  ben- 
efit of  such  clause  in  the  policy. 

h.  Trial:  Rbvibw.     Certain  rulinge  of  the  trial  court  on'  the  ad- 
'•'■'  '  ttission  of  evidence  ezaniined',  and  hdd  not  to  be  ettbneops. 
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Errob  from  the  district  coart  of  Knox  county.  Tried 
below  before  Powers,  J. 

Dillon  A  Predon  and  E.  A.  Houston^  for  plaintiff  in 
error. 

S.  Draper  and  Beeae  A  OUhesoUy  oonirct,  contending  that 
the  inearanoe  company  by  its  conduct  waived  its  right  to 
insirt  upon  the  enforcement  of  the  six  months'  limita- 
tion clause  of  the  policy,  cited:  Bame$  v.  MoMurtry^  29 
Neb.,  178 ;  Thompson  c.  Ph^nix  Ins.  Cb.,  10  Sup.  Ct  Rep., 
1019;  AUemania  Ins.  Go.  v.  Peck,  24  N.  £.  Rep.  [UL], 


Irvine,  C. 

This  was  an  action  on  a  policy  of  insurance  written 
upon  a  building  owned  by  the  defendant  in  error  and  oc* 
oupied  by  it  as  a  lodge  room.  There  was  a  verdict  and 
jodgment  in  the  district  court  against  the  insurance  com- 
pany,  from  which  it  prosecutes  error.  A  number  of  the 
rulings  of  the  court  in  relation  to  the  admission  of  evi- 
dence are  complained  of. 

Mr.  Stthmidt,  being  upon  the  stand,  testified  that  he  was 
the  secretary  of  the  plaintiff  association;  that  the  lodge 
had  a  charter  issued  by  the  grand  lodge  of  the  state;  that 
it  derived  its  authority  from  this  charter;  that  the  charter 
was  destroyed  in  the  fire.  He  was  then  asked  to  state 
what  this  charter  was.  This  question  was  objected  to  as 
incompetent,  immaterial,  and  calling  for  secondary  evi- 
dence upon  an  iu3u£Scient  foundation.  If  the  evidence 
was  material,  it  was  certainly  competent  We  cannot  im- 
agine a  more  satisfactory  foundation  for  secondary  evidence 
than  proof  that  the  primary  evidence  had  been  totally 
destroyed.  We  presume  the  object  of  this  testimony 
was  to  show  the  organization  of  the  plaintiff  and  establish 
its  capacity  to  sue.     The  petition  does  not  allege  the  nature 
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«f  the  pkintiff's  organisatioD,  whether  a  corporation  or  a 
voluntary  association;  but  no  objection  was  taken, either 
by  demurrer  or  answer,  to  the  plaintiff's  capacity  to  sue, 
and  by  sections  94  and  96  of  the  Code  of  Civil  Procedure 
any  objection  upon  that  ground  was  therefore  waived.  In- 
deed, the  insurance  company  expressly  admitted  in  its  an- 
swer the  issuance  of  the  policy  to  plaintiff, — that  is,  a  con- 
tract with  the  plaintiff, — ^aod  we  cannot  see  how,  under  the 
issues,  it  was  material  to  prove  plaintiff's  character  as  an 
association  or  corporation.  The  objection  for  immateriality 
should  have  been  sustained,  but  the  error  was  of  such  a 
character  that  it  was  clearly  not  prejudiciaL 

The  answer  denied  plaintiff's  ownership  of  the  land 
upon  which  the  building  stood.  In  order  to  prove  owner* 
ship  plaintiff  called  Mr.  Tikalsky,  who  testified  that  he 
had  sold  the  land  to  the  plaintiff;  made  a  deed  to  the 
plaintiff  of  the  land  in  1886;  that  this  deed  was  burned 
with  the  building.  He  then«teBtified  that  after  the  fire 
another  deed  was  executed  to  the  plaintiff.  This  deed  was 
then  offered  in  evidence  and  its  admission  is  urged  as  error. 
The  deed  itself  recites  that  it  was  executed  to  take  the 
place  of  a  former  deed  which  had  been  destroyed  by  fire 
in  the  society  hall.  It  was  not  necessary  to  offer  the  deed, 
as,  upon  the  proof  made,  secondary  evidence  might  have 
been  given,  and  to  a  certain  extent  was  given,  of  the  con- 
tents of  the  original  deed ;  but  this  deed,  being  in  the  na^ 
iuie  of  a  further  assurance,  had  effect  by  relation  to  the 
original  conveyance,  and  it  was  competeut  and  material  in 
support  of  the  issues  as  to  plaintiff's  ownership. 

It  appeared  in  evidence  that  there  had  been  some  nego- 
tiations in  regard  to  the  loss  between  plaintiff's  secretary 
and  three  individuals,  whose  authority  to  act  for  the  insur- 
ance company  the  plaintiff  had  considerable  difficulty  in 
establishing.  There  is  a  long  list  of  assignments  of  error 
in  relation  to  evidence  in  regard  to  the  authority  of  these 
and  in  regard  to  transactions  with  them.     To  discuss 
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tech  assignment  would  unreasonably  extend  this  opiniooi 
and  there  are  no  questions  of  law  presented  of  sufficient, 
importance  to  warrant  such  a  detailed  discussion.  For  the 
purpose  of  illustration  we  will  take  two  or  three  of  the 
rulings  complained  of  in  their  order.  Mr..  Kamansky  tes- 
tified that  at  the  time  of  the  fire  be  represented  the  insur- 
ance company,  'Moing  insurance  business/'  and  ''was  em- 
ployed by  them  to  look  after  their  interests.^'  He  was 
then  shown  a  letter  which  he  testified  was  written  by  Mr. 
Williams,  He  was  then  asked  if  he  knew  what  relation 
Williams  sustained  to  the  insurance  company.  This  ques- 
tion was  objected  to  upon  the  ground  that  he  could  not 
know  of  his  own  personal  knowledge  and  that  the  policy 
provided  how  agents  must  be  appointed.  '  The  objection 
Was  overruled,  and  the  witness  answered  that  he  did  not 
know  except  by  hearsay.  In  the  first  place,  the  question 
was  a  proper  one.  It  only  inquired  whether  or  not  he 
knew  the  fact.  In  the  nect  place,  the  answer  was  such 
that  the  objection  beeame  utterly  inconsequential,  and  to 
urge  it  here  is  frivolous.  The  time  of  this  court  is  too  val- 
uable to  be  consumed  in  examining  records  for  the  purpose 
of  investigating  such  points  as  this.  Mr.  Wyman  was  an- 
other person  who  had  dealings  with  the  plaintifiT.  Mr. 
S^mansky  was  asked,  '*  Who  was  Mr.  Wyman?"  He  an- 
swered, "Well,  he  is  a  representative  of  the  company." 
The  defendant  then  moved  to  strike  out  all  the  testimony 
iii  relation  to  Wyman  unless  the  company  was  connected 
with  these  men.  This  motion  was  overruled,^ — properly  so. 
The  question  was  a  competent  question,  and  if  the  motiod 
had  been  to  strike  out  the  answer  as  stating  the  witness' 
conclusion,  it  might  have  been  well  taken;  but  the  motion 
referred  vaguely  to  some  other  testimony,  and  at  the  time 
it  was  made  the  plaintiff^  was  proceeding,  as  well  as  it  could, 
to  establish  the  connection  between  Wyman  and  the  com* 
pSLuy.  Moreover,  the  question  was  at  once  repeated,  and 
ihe  answer  this  time  was  that  Wyman  had   been  repre^ 
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seinted  to  the  witness  as  the  company's  representative.  On 
'motion  of  the  defendant  this  testimony  was  then  stricken 
oat.  The  same  remarks  apply  to  this  assignment  as  to  the 
other.  These  illustrations/ we  think,  are  sufficient  to  dip- 
dose  the  futility  of  any  elaborate  discussion  of  such  assign- 
ments. 

'  In  a  general  way,  the  other  assignments  may  be  said  to  be 
based  upon  evidence  as  to  statements  made  by  Williams  or 
Wyman  as  to  their  authority  and  to  evidence  of  their  cbii- 
idnct,  upon  the  ground  that  no  authority  had  been  shown 
hi  them.  As  to  the  first  of  these  classes,  it  is  sufficient  to 
say  that  on  every  occasion  when  a  question  waia  asked  di- 
rectly calling  for  the  declarations  of  these  persons  as  to 
their  authority  the  court  promptly  sustained  objectiohs 
th^i^to,  and  where  their  statements  were  admitted  they 
were  statements  made  in  the  course  of  negotiations  and 
wiere  admissible,  and  were  admitted  not  for  the  purpose  of 
proving  agency,  but  as  part  of  the  rea  gestae  As  to  the 
latter  class  of  objections,  we  think  counsel,  to  a  certain  ex- 
tent, misapprehended  the  precise  issue  involved.  There 
was  no  xloubt  of  the  authority  of  the  agent  to  issue  the 
policy.  Its  issuance  and  the  payment  of  premium  were 
ezpreissly  admitted. 

'  The  defense  was  two-fold:  First,  that  the  plaintiff  had 
ndt  made  proper  proofs  of  loss;  and  second,  that  the  ac- 
tion was  not  begun  within  six  months,  as  the  policy  re- 
quired. The  legal  as|)ects  of  these  defenses  will  be  hereafter 
considered.  It  was  proved  by  Kamansky  himself  that  he 
was  a  local  agent  for  the  company  with  authority  to  take 
applications  and  some  authority  at  least  to  collect  premiums. 
Immediately  after  the  fire  the  plaintiff's  secretary  gave  to 
him  oral  notice  of  the  fire  and  requested  him  to  communi- 
cate with  the  company,  which  he  at  once  did.  Counsel 
conceive  that  the  plaintiff  was  endeavoring  to  establish  a 
waiver  by  Kamansky  of  the  requirements  as  to  proof  of 
U^  and  that  no  authority  to  do  so  was  shown;  but  for 
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plaintiff's  real  parpoee  Kamansky's  authority  was  imma- 
terial. What  notice  or  proof  of  loss  was  required  will  be 
considered  later.  If  the  notice  given  to  the  general  agent 
in  Chicago  by  Kamansky  was  sufficient  notice,  it  was  en- 
tirely immaterial  what  Kamansky's  authority  as  agent  was 
or  whether  he  had  any  authority.  If  he  was  not  the  com- 
pany's agent,  by  complying  with  the  plaintiff's  demand 
and  notifying  the  proper  officer  of  the  company  he  ctmsti- 
tuted  himself  the  plaintiff's  agent  to  give  the  notice.  K 
the  case  rested  upon  any  waiver  by  Kamansky,  we  would 
agree  with  the  defendant  that  no  authority  was  shown  in 
him;  but  the  question  was  not  whether  Kamansky  had 
waived  proof  of  loss,  but  whether  notice  of  loss  had  been 
given  the  Chicago  office,  and  whether  that  notice  was  suffi- 
cient Tins  notice  did  not  have  to  be  given  through  the 
company's  agent,  but  might  be  given  by  the  plaintiff  or  by 
any  one  delegated  by  the  plaintiff  for  that  purpose.  The 
plaintiff  was  endeavoring  to  meet  the  other  defense  by 
showing  that  the  company  lulled  defendant  into  a  sense  of 
security  by  negotiations  and  proposals  until  the  six  months 
allowed  by  the  policy  for  bringing  suit  had  expired.  These 
n^otiations  were  carried  on  by  Kamansky,  Williams,  and 
Wyman.  Without  any  regard  to  declarations  made  by  any 
of  these  men,  there  is  ample  evidence  to  show  that  all  of 
them  sustained  some  relation  of  agency  to  the  company; 
that  they  habitually  acted  for  it  in  the  examination  and  ad- 
justment of  losses,  and  their  acts  were  reoognised  by  the 
company.  If  the  special  limitation  in  the  policy  was  valid, 
and  if  the  n^otiations  and  proposals  during  that  period 
excused  the  plaintiff  from  earlier  beginning  this  suit,  we 
think  there  was  ample  to  charge  the  company  with  the 
consequences  of  the  acts  of  these  men  in  that  behalf. 

Coming  now  to  the  assignments  of  error  relating  to  the 
instructions,  we  will  consider  first  the  law  as  applicable  to 
this  case  in  regard  to  notice  or  proofs  of  loss.  On  this 
subject  the  court  gave  the   following  instruction:   ''And 
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upon  the  iasaes  found  it  devolves  upon  the  plaintiffs  to 
prove  hy  a  preponderance  of  the  evideuoe  its  ownership  of 
the  property  insured  and  the  destruction  of  the  same  by 
fire,  as  alleged,  and  the  value  of  said  property  at  the  time 
of  its  destruction,  and  that  the  plaintiff  immediately  after 
Ruch  loss  notified  the  said  company,  or  its  adjusting  agent, 
of  the  destruction  of  said  property,  or  that  the  plaintiff  gave 
defendant  notice  of  such  loss,  although  not  in  exact  con- 
formity with  the  requirement  of  said  policy,  and  that  the 
notice  was  received  by  the  company  without  objection  and 
without  suggesting  that  it  did  not  conform  to  the  termsof  the 
said  policy,  in  such  case  defendant  will  be  deemed  to  have 
waived  other  or  further  proof  of  the  said  loss/'  The  defend- 
ant requested  a  peremptory  instruction  to  find  for  the  de- 
fendant, because  there  was  no  evidence  that  proofs  of  loas 
had  been  made.  The  policy  in  evidence  is  very  simple  in 
its  requirements.  The  following  are  the  only  provisions 
as  to  notice  or  proofs  of  loss:  **The  Phenix  Insurance 
Company  hereby  agrees  to  make  good  unto  the  insured, 
their  executors,  administrators,  or  assigns,  upon  receipt  of 
proper  proofs  at  its  Chicago  office,  all  such  immediate  loss,'' 
etc;  also, "  In  case  of  loss  or  damage  the  insured  shall  fi>rth- 
with  give  notice  of  such  loss  in  writing  to  the  company.'' 
It  will  be  observed  that  the  policy  does  not  specify  in  what 
form  the  proofs  or  notice  shall  be  given,  except  that  the 
notice  shall  be  in  writing.  The  evidence  shows  that,  upon 
request  of  plaintiff's  secretary,  Kamansky  did  notify  in 
writmg  the  Chicago  office,  and  that  thereafter  a  person, 
whom  Kamansky  testifies  was  the  adjuster,  appeared  upon 
the  scene  and  n^otiations  in  regard  to  the  loss  were  had. 
It  does  not  appear  that  objections  were  ever  made  that  the 
notice  was  insufficient  or  that  the  plaintiff  was  ever  called 
up<m  for  other  or  further  proofs.  In  (JontinerUal  Ins.  Co. 
V.  Lippold,  3  Neb.,  391,  it  was  said  that  the  clauses  in 
a  policy  as  to  preliminary  proofs  and  notice  should  al- 
ways be  construed  with  great  liberality,  and  that  if  objeor 
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tion  is  made  by  the  compauy  to  the  form  of  proof  of  loss, 
it  iQ  its  duty  to  notify  the  party  of  the  alleged  defect,  aud 
failing  to  do  so,  it  will  be  deemed  waived.  In  State  Ins. 
Cb/r.  Schreck,  27  Neb.,  527,  the  policy  did  not  require 
Written  uotice,  and  it  was  held  that  under  such  a  policy, 
where  agents  of  thie  company  were  present  at  the  fire 
and  agreed  to  give  notice  to  the  company,  and  soon  there- 
after an  adjuster  appeared,  this  was  sufficient  In  Union 
Ina.  Co.  V.  Barwick,  36  Neb.,  223,  it  is  repeated  that  if 
bbjeotion  is  made  to  the  form  of  the  proof  it  should  be 
odtomiinicated  to  the  insured,  and  he  should  be  required  to 
mukeout  a  full  statement,  otherwise  the  objection  will  be 
unavailing;  that  if  a  company  has  notice  frbm  its  own 
agent  that  a  loss  has  occurred  and  it  sends  an  adjuster  to 
iBstimate  the  amount,  that  constitutes  a  waiver.  These  au- 
thorities are  all  applicable  to  the  case  under  consideration. 
There  being  no  requirement  as  to  the  nature  of  the  proof  or 
notioe,  and  uotice  in  writing  having  been  given  by  the  au- 
thority of  the  plaintiff,  add  the  adjuster  having  appeared  in 
response  thereto,  this  was  a  sufficient  compliance  with  the 
policy,  no  objections  having  been  communicated  to  the  in- 
sured and  no  further  proofs  or  information  having  been 
requested. 

'  It  is  said  that  no  waiver  is  pleaded.  The  amended  peti- 
tion •':  pleads  a  performance  of  ^'all  the  conditions  of  said 
policy  of  insurance  except  final  proof  of  loss,  which  was 
waived  by  the  defendant.^'  It  is  charged  by  plaintiff  in 
error  that  the  last  clause  was  not  in  the  petition  when  the 
case  was  tried,  and  a  passage  near  the  close  of  the  bill  of 
exceptions  tends  to  corroborate  this  statement.  We  place 
the  decision  rather  upon  the  ground  that  the  terms  had 
been  complied  with  than  that  there  had  been  a  waiver; 
but  if  the  case  was  one  of  waiver,  we  would  have  to  accept 
the  transcript  of  the  record,  authenticated  by  the  clerk's 
certificate,  as  conclusive  evidence  of  the  contents  of  the 
plefidings,  and  could  not  permit  this  evidence  to  be  im- 
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peadiedy  either  by  Btatements  of  couDsel  or  by  ooUoquies 
in  the  bill  of  ezoeptious  between  coansel  and  the  trial  jbdge. 
It  is  true  that  there  is  a  clause  in  this  policy  denying  tof 
i^nts  the  power  to  waive  any  of  its  terms  or  conditions/ 
except  in  the  case  of  a  general  agent  at  Chicago,  who  is 
only  empowered  to  waive  conditions  by  writing.  This  ia- 
Dot  such  a  case. as  that  of  the  Oerman  Ins.  Co,  v.  Heiduk, 
30  Neb.,  288,  where  such  a  provision  was  enforced.  There 
is  a  distinction  between  waiving  the  terms  of  a  policy  and 
accepting  and  acting  upon  an  attempted  performance*  of 
such  terms  in  such  a  manner  «s  to  adopt  such  attempts  as* 
a  compliance.  Probably  no  special  agent  could  orally  waive 
the  requirement  as  to  notice  of  loss,  but  the  company  itself, 
acting  through  an  agent  of  general  authority  or  one  of  spe- 
cial authority  in  that  regard,  might,  and  in  this  case  did,, 
accept  what  was  done  as  sufficient  and  estop  itself  from  re* 
quiring  anything  further. 

The  limitation  clause  in  the  policy  was  as  follows:  '^No 
suit  or  action  against  this  company  shall  be  sustainable  in 
any  court  of  law  or  chancery  unless  commenced  within  six 
months  next  after  such  loss  shall  occur,  any  statute  of  lirni*^ 
tations  to  the  contrary  notwithstanding.''  A  respectable 
line  of  authorities  is  to  be  found  in  support  of  the  validity 
of  similar  provisions.  There  have  been  at  least  two  cases 
iu  this  court  whose  language  indicates  that  such  proviaiona 
under  certain  conditions  are  enforceable.  (Barnes  v.  MeMwr^ 
fry,  29  Neb.,  178 ;  Oerman  Ins.  Oo.  v.  Fairbanks  32  Neb., 
750.)  In  no  case,  however,  has  effect  been  given  to  such 
a  provision  in  this  state.  Notwithstanding  the  authorities 
upon  the  subject,  the  writer  would  hesitate  to  commit  him* 
self  to  the  view  that  the  parties  to  a  contract  may  bind  the 
courts  to  a  period  of  limitations  other  than  that  prescribed  by 
statute.  That  question  is  not,  however,  necessarily  in  this 
case.  The  court  instructed  the  jury  upon  the  subject  as 
follows:  *'If  you  find  from  the  evidence  that  the  defend* 
ant,  by  any  conduct  or  statement  of  its  adjusting  agent 
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while  attempting  to  adjust  the  said  Iosb,  did  that  which 
oalculated  to  induoe  a  reasonable  belief  in  the  plaintiff  thai 
the  claim  would  be  paid  without  suit,  and  that  the  plaintiff 
was  reasonably  induced  by  such  conduct  of  defendant  and 
proposition  of  settlement  to  withhold  bringing  suit  until 
after  six  months  after  said  loss,  then  defendant  will  be 
deemed  to  have  waived  the  right  to  insist  upon  requiring 
such  suit  to  be  brought  within  six  months  from  the  date  of 
the  loss/'  The  evidence  fairly  tended  to  sup|)ort  this  in- 
struction. Persons  undoubtedly  authorised  to  represent 
the  company  to  some  extent  and  for  some  purposes  in  the 
adjustment  of  the  loss  were  shown  to  have  conducted  ue- 
gotiations  and  made  proposals  for  settlement  until  after  the 
expiration  of  six  months.  We  have  no  doubt  that  if  sudi 
a  provision  is  of  any  validity  the  company  may,  by  its 
condocty  estop  itself  from  claiming  the  benefit  thereof|  and 
that  when  the  company  by  holding  out  prospects  of  an 
amicable  settlement  induces  the  plaintiff  to  forbear  suit 
.until  after  the  expiration  of  the  time  liniitedy  the  company 
is  thereby  estopped  from  claiming  the  benefit  of  the  special 
limitation.  {Thompson  v.  Phenix  Ins.  Co.^  136  U.  8.,  287; 
Steel  V.  Phenix  Ins.  Cb.,  47  Fed.  Rep.,  863;  Martin  v. 
State  Im.  Oo.,  44  N.  J.  Law,  485 ;  Ripiey  v,  .Mna  Ins. 
Cb.,  30  N.  Y.,  136;  Blanks  v.  Hibemia  Ins.  Co.,  36  La. 
Ann.,  599;  St.  Paid  Fire  &  Manne  Ins.  Co.  v.  McCh-egor, 
63  Tex.,  399;  Bish  v.  Hawkeye  Ins.  Co.,  69  la.,  184; 
Home  Ins.  Co.  v.  Myer,  93  III.,  271.)  All  of  the  cases 
above  cited  fully  recognize  the  principle  and  sustain  the 
instruction  given  by  the  trial  court.  Some  of  them  hold 
that  under  the  facts  of  the  cases  under  consideration  there 
was  no  estoppel,  but  those  cases  were  either  where  there 
was  a  denial  of  liability  accompanying  an  ofier  to  compro- 
mise or  cases  where  there  was  distinct  denial  of  liability 
following  negotiations  for  a  settlement  and  within  such  a 
period  that  there  was  a  reasonable  time  after  such  denial 
to  b^n  the  suit  before  the  period  of  limitations  expired. 
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We  ma  find  neither  error  in  the  record  nor  merit  in  the 
defense  interpofied. 

Judgment  AFUBMsax 


IC.  W.  Thompson  ett  au  v.  John  T.  Wbrtz, 

FiLKD  June  6, 1894.    Na  6331. 

1.  Beview:  Admission  of  Evidbnob:  Plbaddto.  Hm  proof 
must  be  ooDfined  to  the  iasoee  aa  made  hj  the  pleading^  and 
tiM  admisBion  of  irrelevant  testimony  in  a  oaae  tried  to  »  Jniy 
ia  pff^adicial  error  where  it  may  have  inflaenoed  the  verdict 

a  Witnesses:  Impbachmbnt.  A  party  oannot  impeach  a  witoeaa 
taj  showing  written  or  oral  statements  made  by  him  oonlradici- 
Ing  his  evidence  without  first  calling  his  attention  to  such  state- 
ments on  cross-examination  and  asking  him  whether  or  not  ba 
made  them. 

Error  from  the  district  court  of  Howard  county.  Tried 
below  before  Coffin,  J. 

Paid  A  Templifiy  for  plaintiffs  in  error, 

MeikUjohn  it  Thompson  and  T.  T.  Bdl^  oowtra, 

Irvine,  C. 

The  defendant  in  error  was  the  plaintiff  in  the  district 
oour^and  in  his  petition  a)leged  that  the  plaintiffs  in  error, 
the  defendants  below,  employed  plaintiff  as  a  traveling  sales- 
man under  an  oral  contract,  by  the  terms  of  which  they 
guarantied  to  plaintiff  a  salary  of  $2,000  per  year;  that  in 
compliance  with  said  contract  plaintiff  performed  services 
for  defendants,  by  reason  of  which  services  defendants  be- 
came indebted  to  plaintiff  in  the  sum  of  $614.97,  which 
amount   was  due  and   unpaid,  and   for  which   plaintiff 
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prayed  judgment  The  defendants  answered,  denying  eVA 
ery  allegation  not  specifically  admitted  ;  then  allegingithafe 
in  November,  1888,  the  plaintiff  was  desirous  of  entering 
their  employment  as  a  salesman ;  that  he  claimed  he  was 
well  acquainted  with  certain  territory,  including  the  state  of 
Nebraska,  and  that  he  could  sell  therein  a  large  amount  of 
goods,  as  large  as  $50,000  per  year,  and  that  thereupon  he 
was  employed  under  a  contract  as  follows:  That  he. should 
sell  not  less  than  $30,000  per  annum ;  that  the  cost  of  sell- 
ing such  goods  should  not  exceed  seven  per  cent,  and  that  if 
he  should  sell  said  sum  of  $30,000  per  annum  he  could 
draw  a  salary  at  the  rate  of  $2,000  per  annum  and  also 
have  his  traveling  expenses  advanced,  and  that  if  either 
party  became  dissati.stied  such  party  could  terminate  the 
contract  at  his  will.  Defendants  further  allege  that  the 
employment  of  plaintiff  was  unsatisfactory  to  them;  that 
bis  sales  from  December  1,  1888,  to  October  1,  1889, 
amounted  only  to  about  $11,000;  that  about  October  1, 
1889,  plaintiff  abandoned  the  work;  that  at  divers  times 
during  his  term  of  employment  plaintiff  refused  to  obey 
instructions,  and  that  defendants  had  already  paid  him 
more  than  was  due  him.  The  reply  was  a  general  denial. 
There  was  a  verdict  and  judgment  for  the  plaintiff/ 

The  defendants  assign  forty  errors,  mostly  relating  to 
the  instructions  and  to  the  admission  of  evidence.  We 
shall  consider  only  two  assignments,  and  those  relating  to 
the  evidence.  In  order  to  their  discussion  a  consideration 
of  the  pleadings  and  a  reference  to  the  manner  in  which 
the  trial  was  conducted  is  necessary. 

The  plaintiff's  theory  upon  the  trial  was  that  he  had' 
been  employed  for  a  year  certain  at  a  fixed  salary  of  $2,000. 
The  defendant's  theory  was  that  they  had  employed  plaintiff 
upon  a  contract  terminable  at  the  will  of  either;  that  he  was 
to  draw  during  his  employment  at  the  rate  of  $2,000  per 
year,  but  that  in  no  event  was  he  to  receive  more  than  that' 
sum,  nor  was  he  to  receive,  if  his  sales  fell  short  of  $30,000' 
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per  year,  a  greater  sum  than  that  which,  added  to  his  tray* 
eling  expenses,  wonld  amoant  to  seven  per  cent  of  his  sales. 
It  is  extremely  doabtful  whether  the  pleadings  presented 
such  issues.  The  petition  merely  alleged,  without  dates,  a 
contract  of  employment  at  $2,000  per  year,  without  stat- 
ing the  term  of  employment;  that  is,  from  all  that  appears 
from  the  petition,  plaintiff  might  have  been  employed  for 
an  indefinite  period,  his  pay  to  be  at  the  rate  of  $2,000  per 
year.  In  the  next  place  the  petition,  after  stating  this  con- 
tract, merely  allies  a  conclusion,  that  by  reason  of  services 
performed  the  defendants  became  indebted  to  him  in  a  cer- 
tain amount,  without  stating  the  time  he  was  employed  or 
other  £Bids  from  which  this  conclusion  was  drawn.  The 
answer  alleged  quite  specifically  the  contract  as  defendants 
eiaimed  it  to  be,  then  alleged  a  voluntary  abandonment  of 
the  work  by  plaintiff,  and  alleged  a  breach  of  contract  by 
his  refusing  to  obey  instructions.  The  evidence  upon  the 
trial  took  a  wide  range.  The  plaintiff  undertook  to  prove 
the  contract  as  he  claimed  it  to  be.  The  defendants  under- 
took to  prove  it  as  they  alleged  it.  They  then  undertook 
to  prove  that  Wertz  was  incompetent;  that  he  wasted  his 
time;  that  his  expense  accounts  were  exorbitant;  that  he 
had  misrepresented  to  them  the  character  of  his  services  for 
other  firms  prior  to  their  engagement.  To  rebut  this  the 
plaintiff  undertook  to  prove  that  defendants  were  dilatory 
in  advancing  him  money  to  pay  his  traveling  expenses; 
that  they  were  about  to  go  out  of  business  and  allowed  their 
stock  to  run  down ;  that  they  were  unable  to  fill  the  orders 
which  he  sent  them,  and  that  his  inability  to  make  large 
sales  was  due  to  their  failure  to  properly  fulfill  their  con- 
tracts with  purchasers.  The  evidence  was  largely  by  de- 
positions in  narrative  form,  containing,  hopelessly  com- 
mingled with  competent  evidence,  statements  as  to  the 
contents  of  letters,  arguments,  and  even  invective  against 
the  different  parties.  With  pleadings  in  such  shape,  the 
tried  on  such  theories,  and  the  evidence  adduced  in 
7 
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Buoh  a  manner,  it  is  not  sarprising  that  the  trial  judge 
made  some  errors  in  the  admission  of  evidence.  His  rul- 
ings were^  under  the  cirenmstancesy  generally  more  aocu- 
rate  than  could  be  expected. 

Mr.  Gushing,  a  member  of  the  firm  which  had  formerly 
employed  Wertz,  gave  his  deposition  for  the  defendants  to 
the  effect  that  his  firm  had  employed  Wertz  for  two  years; 
tliat  the  last  year  he  sold  less  than  $30,000,  and  that  they 
deemed  it  to  their  interest  to  have  him  leave  their  employ- 
ment. This  was  wholly  irrelevant,  but  was  received  with- 
out objection.  The  plaintiff  in  rebuttal  introduced  in  evi- 
dence two  letters  written  by  Gushing  to  Wertz  at  the  close 
of  his  employment,— one  wishing  him  health,  happiness, 
and  success,  and  stating  that  he  had  the  best  wishes  of 
Cushing's  firm;  the  other  saying,  **  We  wrote  to  Austrian, 
Wise  &  Go.  and  gave  you  a  good  setting-up.''  The  ad- 
mission of  these  letters  was  objected  to.  If  Gushing's 
direct  exa-mination  had  been  admissible,  these  letters  might 
have  been  competent,  in  connection  with  some  explanations 
he  gave  on  his  cross-examination,  for  the  purpose  of  contra- 
dicting his  statements  that  Wertz's  employment  had  not 
been  satisfactory  and  that  he  was  not  an  efficient  salesman; 
but  Gushing's  attention  was  not  called  in  any  way  to  these 
letters  on  his  cross-examination.  They  were  for  that  reason 
inadmissible  to  impeach  him.  They  were  also  entirely 
immaterial  to  the  issues,  and  the  fact  that  the  plaintiff  had 
permitted  his  equally  immaterial  direct  evidence  to  go  in 
without  objection  rendered  this  evidence  none  the  less  ob- 
jectionable when  offered. 

The  deposition  of  one  Garl  A.  Treusch  was  read  in  evi- 
dence by  the  plaintiff.  This  deposition  consisted  of  a  sin- 
gle question  and  its  answer.  Treusch  was  asked  to  relate 
his  experience  in  dealing  with  the  defendants  and  all  mat- 
ters in  his  knowledge  pertaining  to  the  case.  He  answered 
that  he  bought  one  bill  of  goods  of  the  defendants,  but 
found  them  not  to  be  what  he  called  square  business  men, 
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for  the  following  reasons:  He  had  bought  a  large  bill  of 
goodsy  among  which  there  were  some  which  the  defendants 
did  not  send  him,  and  then  in  detail  he  stated  that  the 
goods  which  were  sent  were  not  properly  finished  and  were 
shelf  worn ;  that  the  prices  were  not  correct  and  the  whole 
order  not  as  it  should  have  been;  that  he  had  always  found 
plaintiff  to  be  a  straight,  honest  man  ;  that  he  had  bought 
goods  before  from  him ;  that  he  was  a  good  salesman,  and 
knew  the  value  of  goods.  On  objection  made  to  the  ques- 
tion by  the  plaintiff,  the  court  struck  out  the  statement 
that  the  defendants  were  not  what  he  called  square  business 
men,  but  admitted  the  rest  of  the  answer.    . 

We  need  enter  into  no  argument  to  show  the  entire  irrel- 
evancy of  all  this  testimony  to  the  issues  aa  made  by  the 
pleadings.  It  was  of  such  a  character  that  it  may  have 
influenced  the  jury,  and  the  error  was  prejudicial.  For 
the  errors  referred  to  the  judgment  must  be  reversed  and 
the  cause  remanded  for  further  proceeding*. 


Reversed  and  remanded. 


Edward  F.  Davis  v.  Joseph  Hilbourn. 


FiLBD  JUNB  5, 1894.     No.  4687. 


1.  ChattelMortgagea:  Debts  of  Third  Pbbsons:  Voluntary 

Assignments.  A  chattel  mortgage  is  not  void  as  coDstitnting 
a  prohibited  assigoment  for  creditors  solely  for  the  reason  that 
it  is  made  to  secare  the  payment  of  debts  to  third  persons  as 
well  as  to  the  mortgagee.  Hamilton  v.  IsaacBf  34  Neb.,  709,  and 
Jona  V.  Loree,  37  Neb.,  816,  followed. 

2.  Beview:  Verdict:  Sufficiency  of  Evidence.    The  discre- 

tion of  a  trial  judge  to  set  aside  a  verdict  as  not  sustained  by 
the  evidence  is  greater  than  that  of  an  appellate  oonrt  Where 
a  verdict  has  for  its  sapport  substantial,  competent  evidence, 
and  the  trial  jadge  has  refosed  to  set  it  aside  as  being  without 
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sapport^  this  ooart'  will  not  distarb  the  Terdici,  although  the 
evidenoe^  apon  examination,  may  seem  of  doabtfol  credibilitj. 

:  Trial:  Instbuotiohs:  Assignkbhts  or  Ebbob.    The 


objection  that  the  trial  jndge  failed  to  instnict  the  jury  apon 
the  lair  of  the  case  is  not  raised  by  the  assignment  that  the  court 
erred  in  giying  such  instructions  as  were  given,  those  instruc- 
tions upon  the  subjects  to  which  they  related  being  correct. 

Ebbob  from  the  district  ooart  of  Gage  countj.  Tried 
below  before  Bboady,  J. 

A.  HazUU  and  Riekarda  &  Proutf  for  plaintiff  in  error. 

B.  8.  Bibb,  Samuel  Rvnakei',  and  W.  V.  A.  Dodd8,  oantra. 

Ibvine^  C. 

This  action  was  in  the  nature  of  trover  by  Hilboarn 
against  Davis,  who  was  sheriff  of  Gkige  ooantj,  for  the 
value  of  the  stock,  furniture,  and  fixtures  of  a  restaurant 
formerly  conducted  in  Beatrice  by  one  Bromley  and  one 
Coonley.  The  plaintiff  claimed  under  a  chattel  mortgage. 
The  defendant  justified  under  an  execution  upon  a  judgment 
against  Bromley  &  Coonley.  The  answer  alleged  that  the 
mortgage  to  plaintiff  was  in  fraud  of  creditors  of  Brom- 
ley &  Coonley.  There  was  a  verdict  and  judgment  for 
plaintiff. 

The  assignment  of  error  to  which  the  argument  is  for 
the  most  part  addressed  is  that  the  verdict  was  not  sus- 
tained by  the  evidence.  The  evidence  tends  to  show  that 
in  1883  Mrs.  Coonley  received  from  her  father  $500, 
which  she  lent  to  Coonley  for  use  in  his  business  at  six 
per  cent  interest;  that  he  kept  this  money  without  giving 
any  evidence  of  the  indebtedness  until  early  in  1889,  when 
he  formed  a  partnership  with  Bromley  and  opened  the 
restaurant  in  Beatrice;  that  at  this  time  he  was  indebted  to 
his  wife  in  the  sum  of  $626,  and  that  this  sum  was  in- 
vested in  the  business  of  Bromley  &  Coonley,  the  firm 
making  its  note  to  Mrs.  Coonley,  dated  May  3,  1889. 
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The  plaiDtiff  bdow^  Hilbourh,  also  lent  Bromley  and 
Coonlej  $300,  but  took  no  note  at  that  time.  The  busi- 
ness did  not  prosper,  and  in  June  Peycke  Brothers,  to 
whom  the  firm  owed  a  bill,  were  pressing  for  payment. 
HilbourDy  learning  of  this  stale  of  affairs,  insisted  upon 
security.  The  firm  informed  him  of  the  indebtedness  to 
Mrs.  Coonley  and  desired  him  to  take  a  second  mortgage 
•subject  to  her  indebtedness.  This  he  refused  to  do,  and 
eventually  Mrs.  Coonley  indorsed  her  note  to  Hit  bourn. 
Bromley  &  Coonley  executed  to  Hilbourn  their  note,  dated 
May  3,  for  the  amount  of  Hilbourn's  debt,  and  executed 
and  delivered  to  Hilbourn  a  mortgage  upon  the  stock  in 
controversy  to  secure  both  notes.  Mrs.  Coonley's  note  was 
delivered  to  Hilbourn  by  Bromley  &  Coonley,  and  it  i^  ad- 
mitted that  the  indorsement  to  him  was  merely  for  conven- 
ience and  for  the  purpose  of  collection.  Hilbourn  took 
possession  under  the  mortgage,  permitted  the  business  to 
be  continued  for  two  or  three  days  (but  he  claims  for  his 
own  benefit  and  not  for  that  of  Bromley  &  Coonley),  then 
closed  the  place  of  business  and  retained  possession  for  a 
few  days  longer  until  the  goods  were  seised  by  the  sheriff. 
The  foregoing  are  the  essential  fitcts  disclosed  by  the  evi- 
dence. We  think  they  are  sufficient  to  sustain  the  verdict 
The  defendant  seems,  upon  the  trial,  to  have  relied 
chiefly  upon  the  case  of  Bonus  v.  Carter^  20  Neb.,  566,  and 
to  have  considered  that  case  as  conclusive  in  his  favor  by 
constituting  the  mortgage  an  assignment  for  creditors  and 
therefore  void  for  not  conforming  to  the  assignment  law. 
Since  the  trial  of  the  case  in  the  district  court,  however, 
Bonus  r.  Carter  has  been  overruled.  (Hamilton  w.  Isaacs^ 
34  Neb.,  709;  Jones  v.  Lmee,  37  Neb.,  816.)  The  fact 
that  the  mortgage  was  given  to  secure  not  only  Hilbourn's 
debt  but  also  the  debt  to  Mrs.  Coonley  did  not  render  the 
instrument  void  as  an  attempted  assignment,  the  instrument 
being  plainly  a  mortgage  and  not  an  assignment,  when 
tested  by  the  rule  announced  by  Judge  Reese  in  the  dis- 
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sentiDg  opinion  in  Bonus  v.  Carter  upon  rehearing  (22 
NeUy  495)  and  by  the  rule  announced  in  HamUUm  v. 
Isaacs  and  Jones  v.  Loree,  supra.  The  instrument,  there- 
fore,  not  being  void  as  an  attempted  assignment,  it  was 
valid  as  against  the  creditors  of  Bromley  &  Coonley,  if 
given  to  secure  bona  fide  debts  of  the  firm  and  without  any 
intention,  participated  in  by  the  creditors  secured,  of  hin- 
dering, delaying,  or  defrauding  other  creditors.  The  mere 
fact  that  a  preference  was  created,  if  done  in  good  faith, 
would  not  avoid  the  instrument.  {Hamilton  v.  Isaacs^ 
Jones  V.  Lores,  supra.)  So  far  as  Mrs.  Coonley's  debt  was 
concerned,  we  are  aware  of  the  rule  subjecting  such  trans- 
actions between  husband  and  wife  to  close  scrutiny,  and  we 
were  also  impressed,  upon  examining  this  record,  with  the 
fact  that  the  testimony  of  Mr.  and  Mrs.  Coon  ley,  when 
taken  with  the  surrounding  circumstances,  is  not  above 
criticism.  Indeed,  there  is  much  in  the  record  calculated 
to  arouse  suspicion  as  to  the  motives  of  the  parties  to  the 
mortgage.  This  question  was,  however,  for  the  jury 
(Oomp.  Stats.,  ch.  32,  sec.  20),  and  the  jury  found  in  favor 
of  good  faith.  To  this  finding  the  trial  judge,  by  over- 
ruling a  motion  for  new  trial,  set  his  seal  of  approval. 
His  opportunities  for  considering  the  sufficiency  of  the 
evidence  were  better  thau  ours.  Had  he  seen  fit  to  set 
aside  the  verdict,  it  is  probable  that  we  would  not  disturb 
his  ruling,  but  there  being  competent  evidence  to  support 
the  verdict,  and  the  trial  judge  having  considered  the  evi- 
dence sufficient,  it  is  not  for  us  to  disturb  his  finding 
thereon.  There  is  a  marked  distinction  between  the  dis- 
cretion which  may  be  exercised  by  the  trial  judge,  who 
sees  the  witnesses  and  is  an  eye  and  ear  witness  to  the  pro-  ^ 
cee<lings  upon  the  trial,  and  that  of  this  court,  which  is 
limited  in  its  review  of  the  evidence  to  a  consideration  of 
a  written  record,  in  which  many  of  the  tests  for  determin- 
ing the  credibility  of  witnesses  are  absent.  It  is  for  this 
reason  that  this  court  always  refuses  to  weigh  conflicting 
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ev^idenoe  or  to  set  aside  a  verdict  which  has  for  its  support 
anj  substantial^  competent  testimony.  The  distinction  be- 
tween trial  courts  and  appellate  courts  upon  this  subject  is 
stated  with  force  and  incontrovertible  logic  in  Dewey  v. 
Chicago  &  N.  W.  R.  Co.,  31  la,,  373. 

What  we  have  said  in  regard  to  the  sufficiency  of  the 
evidence  practically  disposes  of  most  of  the  assignments  of 
€rror.  Cejftain  instructions  asked  by  the  defendant  were 
reftiaed.  Some  of  tliese  were  based  upon  the  rule  an- 
nounced in  Bonus  v.  Carter^  which  we  have  already  re- 
ferred to.  The  others  were  based  upon  the  theory  that 
the  indebtedness  to  Mrs.  Coonley  was  the  individual  in- 
debtedness of  Coonley,  and  not  that  of  the  firm.  Whatever 
may  be  said  of  the  inference  to  be  drawn  from  the  evi- 
dence as  to  the  motives  of  the  parties  to  the  transfer,  there 
is  no  evidence  at  all  to  support  the  latter  class  of  instruc- 
tions. The  uncontradicted  evidence  is  that  while  Coonley 
had  originally  borrowed  Mrs.  Coonley's  money,  it  was 
turned  over  to  the  partnership  upon  its  formation  and 
treated  immediately  as  a  partnership  debt,  and  not  as  an 
advance  or  contribution  of  capital  by  Coonley. 

But  one  instruction  was  gi  vea  by  the  court.  It  was  to  the 
effect  that  if  the  jury  should  find  the  plaintiff  had  a  valid 
mortgage,  the  amount  of  recovery  should  be  the  amount 
of  debts  secured,  with  interest,  provided  such  sum  did  not 
exceed  the  value  of  the  property;  but  if  the  debt  exceeded 
the  value  of  the  property,  then  the  verdict  should  be  for 
such  value,  with  interest  from  the  time  of  seizure.  The 
criticism  made  upon  this  instruction  is  that  it  failed  to 
state  to  the  jury  fully  the  issues  and  the  law  of  the  case. 
We  think  the  court  should  have  instructed  the  jury  more 
fully  upon  the  law  of  the  case;  but  this  instruction  was 
correct  as  far  as  it  went,  and  neither  in  the  motion  for  a 
new  trial  nor  in  the  petition  in  error  do  we  find  any  as- 
signments based  upon  the  failure  of  the  court  to  instruct 
upon  the  law  of  the  case.     The  instruction  complained  of 
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being  correct  in  itself,  the  assignment  of  error  directed 
against  it  must  be  overruled. 


Judgment  affirmed* 


41 
46 

40 
887 

41 
50 
54 

40 
515 
810 

57 

40 

41 
61 
61 

40 
749 
750 

41 
62 

40 
504 

Chables  McDonald  v.  L.  Aufdengarten. 

FiLSD  JUNB  6,  1884.     No.  6075. 

Negotiable  In8trument9 :  Bona  Fide  Holdebs:  Evidence. 
In  an  action  by  the  transferee  of  a  negotiable  promiseoiy  note 
properly  indorsed  before  maturity,  the  prodnction  of  the  note 
shows  prima /acM  that  he  is  a  bonaJUU  holder,  and  is  snfficient 
to  entitle  him  to  recover. 

:  :  :  Burden  op  Psoof.    In  an  action  against 


the  maker  of  a  negotiable  promissory  nqte  by  the  indorsee  thereof, 
before  matnrity,  proof  that  the  note  is  tainted  with  nsnry  shifts 
to  the  plaintiff  the  bnrden  of  showing  that  he  is  a  b<ma  Jlde 
holder  for  ralne  without  notice. 

a  Usiiry:  Notice  to  Indorsee  of  Note:  Evidence.  When 
the  defense  to  a  note  is  nsnry,  evidence  that  the  indorsee  knew 
at  the  time  of  the  purchase  that  the  payee  usually  loaned  money 
at  an  usurious  rate  of  interest,  while  insufficient  of  itself  to 
charge  the  purchaser  with  notice  of  the  defense,  is  competent  to- 
go  to  the  jury  as  a  circumstance  to  be  considered,  in  connection 
with  otbet  proven  or  admitted  fitMsts,  as  tending  to  establish  that 
plaintiff  took  the  paper  with  notice  of  its  infirmitita.  {Black- 
wU  V.  Wright,  27  Neb.,  269.) 

4.  :  Renewal  Notes.     Every  renewal  of  a  note  given  for  a 

usurious  loan  of  money  is  subject  to  the  defense  of  usury  be- 
tween the  original  parties  and  purchasers  with  notice. 

ft.  :  Sufficiency  of  Evidence.    The  evidence  considered, 

and  held  sufficient  to  sustain  the  plea  of  usury,  and  that  plaintiff 
was  not  an  innocent  purchaser  without  notice. 

A  Review:  Verdict.  Held,  That  under  the  pleadings  and  proof 
plaintiff  was  entitled  to  recover  a  larger  sum  than  was  awarded 
him  by  the  verdict 
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Error  from  the  district  court  of  Keith  county.  Tried 
below  before  CnuRCHy  J. 

George  E.  French  and  Grimes  A  Wiloox,  for  plaintiff  in 
error. 

K  J.  Short  and  John  J.  Halligan,  contr<L 

.     NORVAL,  C.  J. 

This  action  was  brought  by  Charles  McDonald  upon  two 
promissory  notes  signed  by  the  defendant  in  error,  each  for 
the  sum  of  $2,000,  payable  to  the  order  of  the  Keith 
Coanty  Bank,  and  bearing  date  September  10, 1889.  The 
petition  contains  the  usual  averments.  The  answer  sets  up 
the  defense  of  usury.  Plaintiff  for  reply  denies  each  and 
every  allegation  contained  in  the  answer,  and  avers  that  he 
purchased  the  notes  before  their  maturity,  for  a  valuable 
consideration,  and  without  notice  or  knowledge  of  any  of 
the  transactions  or  matters  pleaded  in  the  answer.  Upon 
the  trial  the  jury  returned  the  following  verdict: 

''Charles  McDonald,  plaintiff,' 

V. 

L.  Aufdengarten,  defendant. 
''We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn  in  the  within  entitled  cause,  do  find  that  the  con- 
sideration for  the  notes  upon  which  this  action  was  brought 
was  usurious,  and  that  when  the  plaintiff  Charles  McDon- 
ald purchased  said  notes  he  had  notice  of  the  usurious 
consideration  for  said  notes,  and  that  there  is  now  due  from 
the  defendant  to  plaintiff  the  sum  of  $181.37. 

"C.  Depriebt, 
**  Foreman.*^ 


■} 


Plaintiff  presented  to  the  court  below  a  motion  for  a 
new  trial,  which  was  overruled,  and  judgment  was  ren- 
dered upon  the  verdict  of  the  jury. 
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After  the  plaintiff  had  put  in  evidence  the  notes  in  con- 
troversy, and  before  he  closed  his  case  in  cliief,  he  offered 
to  prove  by  his  own  testimony  that  he  purchased  the  notes 
before  maturity,  for  a  valuable  consideration,  without  no- 
tice of  any  defense  existing  against  them.  The  testimony 
was  excluded,  and  this  ruling  of  the  trial  court  is  the 
foundation  of  the  first  assignment  of  error.  The  notes  be- 
ing n^otiable  in  form,  and  properly  indorsed  by  the  payee, 
their  possession  by  the  plaintiff  was  sufiicient  to  establish 
a  prima  facie  case.  At  the  time  the  offered  testimony  was 
excluded  the  defendant  had  not  put  any  evidence,  therefore 
the  law  presumed  the  plaintiff  to  be  a  bona  fide  holder  for 
value.  When  the  defendant  introduced  evidence  establish- 
ing his  defense  of  usury,  the  burden  was  thereby  cast  upon 
the  plaintiff  to  show  that  he  was  an  innocent  purchaser  of 
the  paper  for  value,  and  before  maturity.  This  is  the  set- 
tled rule  in  this  state.  (  Wortendyke  v.  Meehan^  9  Neb.,  221 ; 
State  Savings  Bank  of  Missouri  v,  Scoitf  10  Neb.,  86;  CAe- 
ney  v»  Cooper,  14  Neb.,  416;  Evans  tr.  De  Roe,  15  Neb., 
630;  Darst  V.  Backus,  18  Neb.,  231;  Cheney  v.  Janssen^ 
20  Neb.,  128;  Knox  v.  WUliams,  24  Neb.,  630;  Lincoln 
NaL  Bank  v.  Davis,  25  Neb.,  376;  First  Nat.  BaiJc  of 
North  Bend  v,  Miltonberger,  33  Neb.,  847 ;  Coiby  v.  Parker, 
34  Neb.,  511;  Suiter  v.  Park  Nat.  Bank,  35  Neb.,  372.) 
After  the  defendant  rested,  the  plaintiff  was  permitted,  on 
rebuttal,  to  go  fully  into  the  question  of  the  bona  fides  of 
the  transfer  of  the  notes.  This  was  the  proper  practice, 
since  plaintiff  was  not  required  to  produce  proof  on  that 
branch  of  the  case  when  introducing  his  evidence  in  chief. 

Three  assignments  in  the  petition  in  error  are  based  upon 
the  rulings  of  the  trial  court  in  admitting  in  evidence  cer- 
tain canceled  notes,  which  had  been  executed  by  the  de^ 
fendant  to  the  Keith  County  Bank,  and  the  bank  books, 
and  also  the  overruling  of  the  plaintiff's  motion  to  strike 
out  the  testimony  of  O'Brien  and  the  defendant  with  ref- 
erence to  said  books.     The  uncontradicted  proofs  sfaowthat 


r 


Vol.  41]         JANUARY  TERM,  1894.  43 


McDonald  v.  Aofdengarten. 


the  notes  sned  on  were  renewals  of  Dumeroas  other  notes 
which  had  been  given  by  the  defendant  to  the  bank^  but 
which  had  been  returned  to  the  defendant  canceled.  These 
canceled  notes,  the  testimony  of  the  witnesses  above  men- 
tionedy  and  the  bank  books  were  permitted  to  go  before  the 
juiy  for  the  purpose  of  establishing  that  the  notes  declared 
upon  were  renewals  of  others  executed  by  defendant  for 
the  loan  of  money  in  excess  of  the  l^al  or  statutory  rate. 
The  criticism  made  upon  this  class  of  testimony  in  'the 
brief  of  counsel  is  that  the  same  was  incompetent,  until 
some  evidence  was  first  introduced  tending  to  show  that 
the  plaintiff  had  notice  or  knowledge  of  the  usurious  trans- 
action. Defendant  was  not  required,  under  the  authorities 
cited  above,  to  establish  in  the  first  instance  that  plaintiff 
was  aware  of  the  consideration  for  which  the  notes  were 
given ;  but  it  was  legitimate  and  proper  for  the  defendant 
to  prove  that  the  notes  were  usurious,  and  having  done 
this,  the  burden  of  showing  good  fieiith  was  on  plaintiff 
below. 

Complaint  is  made  because  the  defendant  was  permitted 
to  testify  what  the  customary  rate  of  interest  charged  by 
the  Keith  County  Bank  to  its  customers  was  from  the  lat- 
ter part  of  1885  until  September,  1889,  this  being  the  period 
during  which  the  alleged  usurious  loans  were  made  by  the 
bank  to  the  defendant,  and  which  are  represented  in  part 
by  the  notes  sued  on  herein.  If  this  testimony  was  im- 
properly admitted,  plaintiff  was  not  thereby  prejudiced, 
inasmuch  as  the  same  witness,  but  a  moment  before,  had 
stated,  without  objection,  that  the  customary  rate  of  inter- 
est at  which  money  was  loaned  by  the  different  banks  in 
the  county  during  the  time  mentioned  in  the  interrogatory 
criticised  was  ''from  twelve  to  thirty-six  per  cent  per  an- 
num,'^ which  is  precisely  the  same  answer  that  was  made 
to  the  question  to  which  plaintiff  takes  exception.  This 
evidence  was  not  of  a  very  convincing  character,  and, 
standing'  alone,  falls  far  short  of  showing  that  plaintiff 
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knew^  or  had  notice,  when  he  purchased  the  notes  that  they 
were  given  in  a  usurions  transaction ;  but  for  the  same  to  be 
of  any  value,  it  should  further  appear  that  plaintiff  knew, 
or  was  chargeable  with  notice,  at  the  time  of  the  purchase, 
that  the  bauk  or  payee  usually  contracted  for  and  charged 
interest  for  the  use  of  money  in  excess  of  the  legal  rate. 
This  court,  in  considering  a  similar  question  in  the  case  of 
Blackwell  v.  Wright,  27  Neb.,  272,  uses  this  language: 
'^  While  the  fact  alone  that  the  purchaser  of  the  note  knew 
that  the  vendor  and  payee  was  loaning  money  at  an  usurious 
rate  might  not  of  itself  be  sufficient  to  charge  the  purchaser 
with  notice  of  the  defense  of  usury,  yet  it  would  be  com- 
petent, as  a  circumstance  to  be  considered  in  connection  with 
other  proven  or  admitted  facts,  as  tending  in  that  direction; 
and  the  court  did  not  err  in  overruling  plaintiff's  objection 
to  the  question  asked/'  In  the  case  at  bar  plaintiff  ad- 
mitted on  cross-examination  that  he  himself  made  usurious 
loans,  and  knew  when  he  bought  these  notes  that  the  inter- 
est usually  charged  by  the  payee  exceeded  the  rate  fixed  by 
statute.  In  view  of  this,  and  other  facts  disclosed  by  the 
record,  we  conclude  that  the  objection  to  the  question  asked 
was  properly  overruled. 

•  The  three  remaining  assignments  of  error  argued  in  the 
brief  are  as  follows:  The  court  erred  in  overruling  plaint- 
iff's motion  made  at  the  close  of  the  testimony,  to  instruct 
the  jury  to  return  a  verdict  in  his  favor  for  the  face  of  the 
notes  and  interest,  less  payments,  amounting  to  $250,  in- 
dorsed thereon;  the  verdict  is  not  sustained  by  the  evi- 
dence; and  the  verdict  is  contrary  to  the  fourth  and  fifth 
instructions  given  by  the  court  on  its  own  motion.  These 
assignments  raise  substantially  the  same  questions,  and  will 
be  considered  together. 

Are  the  notes  in  suit  tainted  with  the  vice  of  usury? 
The  evidence  upon  this  branch  of  the  case  is  without  con- 
flict, and  may  be  summarized  as  follows:  The  defendant 
has  been  for  years  a  resident  of,  and  engaged  in-  business 
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in,  Keith  coanty.  In  the  year  1884  he  oommenoed  doing 
business  with  the  Keith  Ck>unty  Bank,  by  making  deposits 
of  money  therein,  subject  to  be  drawn  upon  his  checks. 
Prior  thereto  he  entered  into  a  contract  with  the  bank, 
through  its  president,  whereby  it  was  agreed  that  the  bank 
should  furnish  him  the  necessary  money  needed  to  carry 
on  his  business,  and  permit  him  to  overdraw  his  account* 
and  he  was  to  pay  the  bank  on  such  overdrafts  interest 
at  the  rate  of  ten  per  cent  per  annum.  Under  this  ar- 
rangement the  defendant  overdrew  his  account  with  the 
bank  at  various  times  until  June,  1886,  he  paying  ten 
per  cent  on  the  money.  On  the  Ist  day  of  June  of 
the  year  last  mentioned,  the  defendant's  overdraft  was 
$3,648.85,  and  on  the  last  day  of  the  month  it  had  reached 
the  sum  of  $7,246.38.  DMring  the  month  of  June,  1886, 
the  defendant  entered  into  another  contract  with  the  bank^ 
by  which  it  was  agreed  that  he  should  pay  twelve  per 
cent  interest  upon  all  overdrafts  from  and  after  the  first 
day  of  that  month,  and  interest  at  that  rate  was  thereafter 
charged  on  his  overdrafts  and  added  to  his  account  monthly, 
exoept  for  the  month  of  August,  he  was  charged  eighteen 
per  cent;  for  November,  fifteen  per  cent,  and  for  April, 
1887,  he  was  charged  forty-eight  per  cent.  The  overdraft 
of  the  defendant  at  the  bank  continued  to  increase  from 
June,  1886,  until  September  21st  of  the  same  year,  when 
it  reached  nearly  $12,000.  On  said  date  the  defendant 
executed  and  delivered  to  the  bank  his  promissory  note  in 
the  sum  of  $10,000,  due  November  1st  following,  drawing 
ten  per  cent  interest  after  due.  Twelve  per  cent  interest 
until  maturity,  or  $240,  was  deducted  from  the  face  of  this 
note,  and  the  defendant  wa»  credited  on  his  overdraft  with 
$9,760.  On  November  22,  1886,  the  defendant  owed  the 
bank  the  $10,000,  besides  an  overdraft  exceeding  $3,500. 
On  that  day  he  executed  to  the  bank  his  two  promissory 
notes,  one  for  $7,210,  due  in  three  months,  and  the  other 
$5,376,  maturing  in  five  months,  both  by  their  terms  draw- 
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iii|i:'intereBt  at  ten  per  cent  after  doe,  the  notes  being  diV 
ooanted  at  twelve  per  cent  for  the  time  they  were  to  run* 
With  the  proceeds  of  these  notes  the  $10,000  note  was 
taken  up,  and  the  remaining  $2,000  was  applied  on  his 
overdraft.  The  two  notes  executed  on  November  22d  were 
renewed  at  their  maturity  by  the  defendant  giving  in  lieu 
thereof  two  other  notes  of  $5,000  each,  the  balance  due  on 
the  surrendered  notes  being  at  tlie  time  paid  in  cash.  Tiie 
two  $5,000  notes  were  subsequently  renewed  by  the  de- 
fendant executing  to  the  bank  other  notes,  which  in  turn 
weie  likewise  renewed,  and  so  on,  there  being  numerous 
renewals  of  the  debt,  prior  to  the  giving  the  notes  in  suit, 
some  of  which  renewals  included  the  amounts  of  defend- 
ant's overdrafts  made  after  November  22d,  and  upon  whicli 
illegal  interest  had  been  charged  and  paid.  Most  of  the 
renewed  notes  included  interest  on  the  indebtedness  at  the 
rate  of  eighteen  per  cent  per  annum,  and,  excepting  the 
two  notes  involved  in  this  litigation,  all  were  renewed  at  a 
usurious  rate.  On  September  10,  1889,  the  amount  of  the 
ipdebtedness  to  the  l)ank  on  the  transactions  already  de- 
tfiiled  had  been  reduced  by  payments  upon  the  principal  of 
$8,433,  and  upon  interest  $3,608.63,  and  these  notes  are 
the  last  or  final  renewals  of  the  balance  of  the  indebtedness. 
Upon  the  forgoing  facts,  it  is  contended  that  the  defense 
of  usury  is  not  available,  even  if  the  notes  were  in  the 
hands  of  the  original  payee.  Counsel  for  plaintiff,  in  the 
brief,  say:  '^The  original  contract,  by  virtue  of  which 
these  banking  transactions  were  had  and  this  indebtedness 
incurred,  was  free  from  the  taint  of  usury,  and  it  was  only 
after  the  debt  of  the  defendant  to  the  Keith  County  Bank 
had  reached  $7,246.38,  a  sum  ipuch  larger  than  that  for 
which  plaintiff  has  sued,  that  any  excess  was  charged.'' 
The  above  sum  of  $7,246.38  represented  the  amount  of 
defendant's  overdraft  on  June  30,  1886.  Counsel  are  in  er- 
ror in  stating  that  it  was  not  until  the  indebtedness  reached 
that  sum  that  interest  in  excess  of  the  l^al  rate  was  paid^ 
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the  undispnted  testimony  is  to  the  eflFect  that  twelver 
per  oent  was  charged  on  the  average  daily  overdrafts  for 
June,  1886,  and  that  the  amount  of  overdraft  existing  on 
Jane  Ist,  on  which  no  usurious  interest  had  prior  thereto 
been  contracted  to  be  paid  the  bank,  was  $3,648.85.  This 
oorrection,  however,  would  only  become  important  in  case 
it  should  be  determined  that  the  notes  in  controversy  were 
not  usurious  to  the  extent  of  the  amount  due  the  bank  at 
the  time  interest  in  excess  of  the  legal  rate  was  first  col* 
lected  from  the  defendant  by  the  bank  on  his  overdraft. 
In  Bichards  v.  Kountze,  4  Neb.,  200,  Gantt,  J.,  speaking 
for  this  court,  says:  "If  the  original  contract  is  bonafide^ 
and  wholly  free  from  the  taint  of  usury,  then  no  subsequent 
agreement  to  pay  usury  or  an  usurious  premium  upon  the 
debt  will  invalidate  the  instrument  given  for  the  payment 
of  the  debt,  or  affect  the  original  contract  with  the  vice  of 
osury,  or  prevent  the  collection  of  the  debt  with  its  legal 
intere*it.  And  this  proposition,  I  think,  is  well  founded  in 
principle  and  just  in  equity,  for,  if  there  was  once  a*  valid 
subsisting  debt,  bearing  interest,  the  contract  creating  such 
debt  cannot  be  impaired  or  destroyed  by  a  subsequent  void 
agreement."  The  rule  thus  stated  was  affirmed  in  Dell  v. 
Oppeiiheimer,  9  Neb.,  454.  We  adhere  to  these  decisions, 
bat  they  are  distinguishable  from  the  cause  under  consid- 
eration. In  each  of  the  case^  referred  to,  the  action  was 
upon  the  original  contract  of  loan,  which  was  not  tainted 
with  nsury,  and  not  upon  the  subsequent  void  agree- 
ment to  pay  usurious  interest  upon  the  contract  after  it 
matured.  In  neither  was  there  any  renewal  of  the  origi- 
nal indebtedness  by  the  giving  of  a  usurious  note.  In  the 
case  at  bar  the  action  was  not  brought  to  recover  the 
amount  of  the  overdraft  existing  on  June  1,  1886,  and 
npon  which  no  illegal  interest  had  then  been  charged,  but 
to  recover  upon  notes,  given  in  renewal  of  other  notes, 
which  included  and  represented  numerous  usurious  trans- 
actions between  the  defendant  and  the  bank.     It  should  be 
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borne  iQ  miod  that  interest  in  excess  of  the  lawful  rate  had 
been  oontracted  for  and  paid,  not  only  upon  the  notes  of 
which  these  are  renewals,  but  upon  all  overdrafts  after 
June  1st,  Including  the  amount  due  upon  the  overdraft  on 
that  date.  A  loan  of  $10,000  at  twelve  per  cent,  as  we  have 
already  stated,  was  made  the  defendant  and  the  proceeds  of 
the  same  credited  to  the  defendant's  account  with  the  bank. 
Mote  than  double  the  amount  which  the  defendant's  ac- 
count was  overdrawn  in  June,  1886,  has  since  been  paid. 
It  is  true  no  usurious  agreement  was  entered  into  when  the 
notes  in  question  were  taken,  and  they  on  their  face  bear  a 
legal  rate;  but  being  merely  renewals  of  obligations  which 
had  been  given  in  connection  with  numerous  usurious 
transactions,  the  taint  of  usury  attaches  to  them.  It  is  the 
settled  law  of  this  state  that  every  renewal  of  a  note  given 
for  a  usurious  loan  of  money  is  subject  to  the  defense  of 
usury,  to  the  same  extent  as  if  the  action  had  been  brought 
on  the  original  obligation.  (Nelson  v.  Hurford^  11  Neb., 
465;  Knox  v.  WUlixms,  24  Neb.,  630.)  We  do  not  deem 
it  necessary  to  review  the  authorities  cited  in  the  brief 
of  plaintiff  in  error  to  snstain  his  contention.  Most  of 
them  are  in  line  with  Rieharda  v.  Kauntze^  supra,  and  for 
the  reason  stated  above  are  inapplicable.  The  jury  in 
their  verdict  expressly  found  that  the  notes  were  usuri- 
ous, and  we  are  constrained  to  hold  that  the  evidence  is 
ample  to  support  such  finding. 

It  is  next  contended  that  the  defense  of  usury  is  not 
available  against  this  plaintiff.  The  rule  is  that  one  who 
purchases  a  negotiable  note  for  value  before  due,  in  the 
usual  course  of  business  and  without  notice,  is  a  bona  fide 
purchaser,  and  takes  the  paper  free  from  ail  defenses  which 
existed  in  favor  of  the  maker  while  the  instrument  remained 
in  the  hands  of  the  payee.  (  Woriendyke  v.  Meehanj  9  Neb., 
229;  Evans  V.  Be  Roe,  16  Neb.,  630;  Dobbins  v.  Obermdn, 
17  Neb.,  163;  Cheney  v.  Janssen,  20  Neb.,  128.)  Applying 
this  rule  to  the  case  at  bar,  did  the  evidence  justify  the  jury 
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fn  finding  that  the  plaintiff  was  not  an  innocent  purchaser  7 
It  is  andispated  that  he  paid  for  the  notes  $3,800^  which 
ima  their  full  value;  but  that  alone  was  not  sufficient  to 
entitle  him  to  the  protection  the  law  affords  a  bona  Jide 
holder.  Upon  the  subject  of  notice  tlie  plaintiff  on  re- 
buttal testified  in  answer  to  questions  as  follows: 

Q.  State  whaty  if  any,  notice  you  had  of  the  dealings 
of  L.  Aufdengarten  with  the  Keith  County  Bank  at  the 
time  of  the  purchase  of  these  notes  in  suit. 

A.  I  really  had  no  information  regarding  his  dealings 
with  the  bank. 

Q.  You  may  state  whether  or  not  you  had  any  knowl- 
edge of  any  usurious  transactions  between  L.  Aufdengarten 
and  the  Keith  County  Bank. 

A.  I  did  not. 

Q.  Did  you  have  any  knowledge  of  any  defense  that 
could  be  set  up  to  these  notes? 

A.  No,  sir;  I  had  no  knowledge  whatever  before  I  took 
the  notes.   I  supposed  it  to  be  a  straight  business  transaction. 

Q.  State  what,  if  any,  knowledge  you  had  in  r^ard  to 
L.  Aufdengarten's  standing  or  reputation  at  that  time. 

A,  I  had  known  L.  Aufdengarten  for  some  years,  and 
I  had  been  in  his  place  of  business  when  he  ran  a  store  on 
the  south  of  the  track,  and  I  knew  that  he  was  doing  a 
large  business  in  the  mercantile  line,  and  I  was  informed 
that  he  had  a  large  ranch,  well  stocked  with  cattle  at  that 
time,  and  that  he  was  the  owner  of  a  mill,  or  had  a  large 
interest  in  a  mill. 

Q.  Yon  may  state  whether  or  not  you  supposed  at  tEat 
time  he  was  all  right  financially. 

A.  I  had  been  all  the  time  led  to  believe  that  he  Was 
one  of  the  wealthiest  men  of  this  part  of  the  country. 

Q.  State  whether  or  not  the  Keith  County  Bank  gave 
yon  any  notice  of  any  dealings  or  transactions  that  they 
had  had  with  L.  Aufdengarten. 
*-   Objected,  bA  leading. 
8 


60  NEBRASKA  REPOlim         [Voi.  41 


McDonald  t.  ▲nfdengarten. 


.  Q.  State  what  notice  they  gave  yoa  of  their  dealings 
with  the  defendant. 

i   A.  They  did  not  give  me  any  information  as  to   th^ 
ofaaraoter  of  their  dealings  at  all. 
.  Q..iState  whether  they  gave  you  any  reasons  for  want* 
ing  to  sell. these  notes  or  not. 
t    A.  The  only  reason  they  assigned  was  they  wanted  to 

realize  some  money  on  them. 

*  *  *  *  *  *  * 

Q.  You  may  go  on  and  state  if  anything  was  brought 
to  your  knowledge,  either  by  sign,  word,  or  deed,  as  to  any 
usury  or  other  defense  to  these  uotea. 

•  A.  There  was  no  notice  whatever  of  any  kind. 

It  must  be  conceded  by  all,  we  think,  that  if  the  fore-* 
going  testimony  stood  alone,  and  that  none  of  the  other 
facts  and  circumstances  disclosed  by  this  record  were  to  be 
considered,  the  jury  would  have  been  warranted  in  finding, 
nay,  more,  it  would  have  been  their  duty  to  have  found, 
that  the  plaintiff  was  a  bonafde  purchaser,  before  matu- 
rity, for  value  and  without  notice.  There  appear  in  the 
testimony  facts. which  tended  to  show  that  plaintiff  took 
the  paper  either  under  such  circumstances  which  ought  to 
have  excited  his  suspicion,  or  with  knowledge  of  facts 
which  would  have  put  a  prudent  person  upon  inquiry^ 
which,  if  pursued,  would  have  nhown  that  the  notes  were 
usurious.  We  have  already  mentioned  the  fact  that  plaint- 
iff had  knowledge  that  the  payee  of  the  notes  usually 
loaned  its  funds  at  a  usurious  rate  of  interest.  Plaintiff 
admits  having  a  conversation  with  the  president  of  the 
bank  some  time  prior  to  the  purchase  of  these  notes,  in 
which  the  president  proposed  that  the  plaintiff  discount  some 
of  the  bank's  paper,  and  mentioned  that  the  bank  held  notes 
of  the  defendant,  which  ho  would  dispose  of,  yet  these  notes 
sued  upon  had  not,  at  that  time,  been  given,  and  within  four 
days  after  they  were  executed,  plaintiff  purchased  them. 
Another  fact  to  be  considered  is  the  manner  in  which  the 
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notes  were  traosferred.  Each  was  indorsed  on  the  bodltaa. 
follows:  "Without  recourse.  By  J.  H.  Carnafaab,  cashier 
of  Keith  Connty  Bank.''  The  character  of  the  indorse^ 
ment  was  not  of  itself  sufficient  to  charge  the  plaintiff 
with  notice  of  the  informities  of  the  paper.  (Fir^^  NcA: 
Bank  of  Rapid  City  v.  Security  Nat.  Bank  of  Sioux  City; 
34  Neb.,  71);  but  the  jury  were  entitled  to  take  thie  same 
into  consideration,  with  all  the  other  circumstances  proved, 
in  determining  the  character  of  the  transfer.  Notwith- 
standing the  above  indorsemeilts  on  the  back  of  the  notes; 
the  bank  executed  on  a  separate  paper  and  delivered . to  the 
plaintiff  at  the  time  of  the  transfer  the  following  instru-^ 
ment:  .    -.  \  ^ 

"  Septkmbeb  14, 1 889. 

''For  value  received,  we  hereby  guaranty  all  reascmable 
costs  or  deficiencies  of  interest  or  principal  that  may  occur 
in  the  collection  of  two  certain  notes  signed  by  L.  Aufden* 
garten,  and  payable  to  the  order  of  the  Keith  Cduoty  Bank; 
dated  September  10, 1889,  and  coming  due  on.  January  10, 
1890,  and  of  two  thousand  dollars  each  ()^2,000),:and  Nos^ 
4732  and  3.  The  above  described  notes  being  sold  and 
assigned  to  the  bank  of -Charles  McDonald. 

"Keith  County  Bank, 

"  By  H.  Cabnahan,  QwAwr." 

The  foregoing  and  the  writing  on  the  back  of  the  notes, 
all  belonging  to  the  same  transaction  and  executet)//at  the 
same  time,  must  be  construed  together,  and  so  construed 
we  must  hold  do  not  coustitute  an  indorsement  according 
to  commercial  usage.  {Hatch  v,  Barrett,  S  Pac.  Rep.  [Kan.], 
134.)  The  peculiar  manner  of  the  indorsement  of  the 
notes,  together  with  the  other  facts  alluded  to,  are  sufficient 
to  sustain  the  finding  of  the  jury  that  plaintiff  was  not  a 
bona  fide  purchaser  in  the  usual  course  of  business,  aad  the 
defense  of  the  maker  was  not  cut  off  by  the  transfer. 
There  was  no  error,  therefore,  in  refusing  to  instruct  the 
jury  to  return  a  verdict  for  the  plaintiff  for  the  full  amount 
demande<I  in  the  petition. 
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UndieriUiQ.  pleadings  and  the  evidenoey  plaintiff  was  en* 
entitl^ed  tOiMsover  a  larger  sum  than  $181.37,  the  amount 
awarded  liim  by  the  verdict.  The  transaodond  between 
the;  bank  aad  the  defendant  are  set  ap  with  great  parties 
ularity  in^the  answer,  consisting  of  thirty-seven  par- 
agrupi^  the  last  two  being  a  sammary  of  the  other  thirty- 
fiv^.  In  the  thirty-sixth  paragraph  it  is  alleged  that  the 
toUil  amooiit  of  money  received  by  the  defendant  from  th6 
bank  is  $12,433,  and  in  the  last  paragraph  of  the  plead- 
ing, the  diflbrent  items  of  payment  on  the  principal  arei 
stated,  which  aggregate  $8,433,  as  well  as  the  several  items 
of  .intereat:  paid,  amounting  to  $3,608.63.  The  total  sum 
averred  to  have  been  paid  on  the  loan  is  $12,041.63,  oi* 
$391.37  kte  than  the  llggregate  amount  of  moneys  actually 
received  from  the  bank.  The  evidence  tended  to  establish 
the  varioos  allegations  in  the  answer  as  to  the  amounts  the' 
defehdaint  received  on  the  loan  and  the  payments  m^dcf 
theveon  by  him*  The  verdict  is  $210  too  small.  (HoBv. 
F^sliNaLBank  of  Fairfield,  30  Neb.,  99'.)  The  judgment 
is  thetefor^  reversed  and  the  cause  remanded. 


Revebqbd  and  bekakded. 


.^.^^.U  \ 


I.:    iWnxiAir  Brown  v.  William  R.  Bitneb. 

;  .»r«.:.   •.1.1 

FiLKD  Junk  6, 1804.     Na  6263. 

I4  Bi&tihWi   Ebbob  Pboobkdihgs  :   liorioir  iob  New  Tbial. 

•  <  tte  Mptviiie  ooort,  upon  a  petition  in  error,  wiU  not  examind 

,  tlv^  Auction  of  the  sntBoiency  of  the  evidence  to  support  eithtt* 

.  tfa^  findiq^  of  a  oonrt  or  the  verdict  of  a  jury,  anlen  snch  qaee-^ 

tion  has  been  first  presented  to  the  trial  court  bj  a  motion  for  a, 

' '    'itiW  trial  and  a  decision  obtained  thereon. 

2.  Motion  for  If ew  Trial:  Timb  to  Filb.     Sach  a  motion,  es«f 

6iill  iOLihn '  the  ground  of  newly  discovered  evidence,  mast  i>B 

IK  filed  i Within  three  days  alter  the  verdict  or  decision  was  reit-^ 
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dered,  iiiileaB  the  paitj  was  anavoidably  preyentodirMB.  making 
the  same  in  time.  !i   ..    ..     ,. 

^  Beview:  Judombnts:  Trial  Dookkt  ENTJUpsa   .{Thi^  oomt 
.    cannot  oonfiider  entries  made  npon  tbe  trial  d(xdcet  of  tl^e  dis- 
trict coart  for  the  purpose  of  ascertaining  what  was  decided  .in 
tbe  court  below.    The  approved  journal  entry  of  a  jNidgtn^t  is 
indJaputable  eTidenoe  of  what  the  Judgment  y 


Erbor  from  tbe  district  court  of  Lincoln  countj^  Tried 
below  before  Church,  J* 

OrimeB  A  WilcoXy  for  plaintiff  in  error. 

T.  Fulton  OanU  and  James  M.  Bay,  contra, 

NORVAL,  C.  J.  M.  1  1  = 

This  was  an  action  in  replevin  by  William  BrdwD  against 
William  C.  Ritner,  for  tbe  recovery  of  a  boirse,  •which 
plaintiff  claimed  by  virtue  of  a  chattel  mortgagis  executed 
by  the  owner  of  the  animal.  The  defendant-claims  the 
right  of  possession  by  virtue  of  a  contract  made  with  the 
owner  of  the  horse  for  his  keep.  Tbe  defendtot  won  in 
the  court  below,  ^nd  the  plaintiff  prosecutes  apieiilion  in 
error,  allying  that  the  verdict  is  contrary  to  laW  and v the 
evidence. 

The  question  we  are  asked  to  decide  is,  wbdfaer  the  lien 
of  the  agister  is  paramount  to  the  lien  of  plaintiff's  chattel 
mortgage,  and  this  cannot  be  determined  without  an  examt-* 
nation  of  the  evidence  in  the  bill  of  exceptions.  We  can- 
not review  the  sufficiency  of  the  evidence  to  support  the 
finding  and  judgo^ent,  because  no  motion  for  a  new  trial 
has  been  passed  upon  by  the  trial  court.  The  insuffi- 
ciency of  the  evidence  to  support  the  verdict  of  a  juryy 
or  the  findings  of  a  court,  is  specially  named  in  section 
314  of  the  Code  of  Civil  Procedure  as  one  of  tbe  grounds 
for  a  new  trial,  and  in  order  to  review  the  evidence,  by 
petition  in  error,  a  motion  for  a  new  trial,  alleging  the 
insufficiency  of  the  evidence,  must  be  presented  to  the  die-» 


M  NEBRASKA  REPORTS.         [Vou  41 


Brown  ▼.  Rltner. 


trict  court  and  a  ruling  obtained  thereon.  This  proposi- 
tion is  well  established  by  repeated  judicial  utterances  of 
this  court.  {Oropsey  v.  Wiggenhom^  3  Neb.,  108;  Oarlaw 
V.  AuUman,  28  Neb.,  672;  Jones  v.  Hayes,  36  Neb.,  526; 
WithneU  v.  OUy  of  Omaha,  37  Neb.,  621.)  It  is  due  the 
trial  court,  as  well  as  to  litigants,  that  every  opportunity 
should  be  afforded  for  the  examination  and  correction  of 
errors  while  the  case  is  pending  in  the  court  below,  where 
the  same  can  be  reviewed  with  but  little  expense  or  delay. 
For  this  purpose  the  legislature  has  authorized  the  filing 
of  a  motion  for  a  new  trial,  and  it  must  be  presented  to, 
and  passed  upon  by,  the  trial  court  before  the  decision  can 
be  reviewed  by  this  court  on  error.  The  journal  entry  of 
the  judgment  found  in  the  transcript  shows  that  the  cause 
was  tried,  to  the  court,  without  a  jury,  on  June  19,  1891, 
ami  was  taken  under  advisement,  and  that  on  the  10th  day 
of  November,  fallowing,  a  judgment  for  the  plaintiff  in  due 
form  was  rendered.  The  transcript  also  contains  a  copy  of 
a  motion  for  a  new  trial,  indorsed  '^  Filed  December  9, 
1-891.''  We  must  assume  that  this  motion  is  still  pending 
in  the  district  court.  If  it  has  ever  been  passed  upon,  the 
eopy  of  the  journal  entry  fails  to  disclose  it.  The  trial 
docket  of  the  district  court  contains  this  entry  in  the  case 
under  date  of  December  7,  1891 :  *'  Plaintiff  granted  leave 
to  file  motion  for  a  new  trial.  Motion  overruled.  Excep- 
tion. Forty  days  from  rising  of  court  to  perfect  bill  of 
exceptions.''  This  memorandum,  made  by  the  trial  judge 
upon  bis  docket,  is  not  competent  evidence  to  show  that  the 
motion  in  question  was  denied.  (See  Ward  v.  Urmson,  40 
Neb.,  695.)  That  the  notes  made  upon  the  judge's  docket 
are  not  always  reliable  is  fully  verified  in  this  case  by  the 
affidavit  of  the  judge  who  presided  in  the  court  below,  and 
which  is  attached  to  the  bill  of  exceptions.  The  trial 
docket  states,  in  substance,  that  judgment  was  rendered  in 
favor  of  the  plaintiff,  while  the  journal  entry  and  the  affi- 
davit referred  to  show  that  the  judgment  was  for  the  de- 
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feodant.  Again,  the  court  journal  contradicts  the  trial 
docket  as  to  the  date  of  the  rendition  of  the  judgment. 
The  latter  shows  that  it  was  entered  on  December  7th,  while 
the  former  recites  that  it  was  given  on  November  10th.  The 
judgment,  as  actually  spread  at  length  on  the  journal  of  the 
oourt,  controls.  This  being  true,  the  motion  for  a  new  trial, 
in  any  event,  could  be  of  no  avail,  since  it  was  not  filed 
until  December  9th,  or  twenty-nine  days  after  the  rendition 
of  the  judgment.  The  statute  requires  that  a  motion  for 
a  new  trial,  exeept  for  newly  discovered  evidence,  must  be 
filed  within  three  days  after  the  verdict  or  decision  was 
rendered.  (Code,  sec.  316.)  The  provision  of  the  statute 
is  mandatory.  {Foxv,  Meaeham^  6  Neb.,  530;  Roggenoamp 
v.Dobbs,  16  Neb.,  620;  AiMman  v.  Leakey^  24  Neb.,  12^6; 
Davis  V.  State,  31  Neb.,  240;  McDonald  v.  MoAUiater,  32 
Neb.,  614;  FUzgerald  v.  Brandt,  36  Neb.,  683.  The  judg- 
ment  ia 

Affirmed.,  s 


A.  A.  TjBOMAS  V.  James  W.  Lonq. 

Filed  Juhb  6,  18M.    No.  6169.  . ,  I  w  4^1 

41      o5| 

Berlew.    This  case  inrolyee  qaeetions  of  fiust  only,  and  theooiit^     ^^  ^77| 
dnsioii  of  the  trial  oonrt  being  in  aooordaace  with  the  eTidenoei 
the  Jadgment  will  not  be  disturbed. 

Ebbob  from  the  district  court  of  Blaine  county.    Tried 
below  befojrQ.HABBisoN,  J. 

J.  D.  Shamhart,  for  plaintiff  in  error. 

M.  B.  Wdoh,  contra. 

Post,  J. 

This  action  originated  before  a  justice  of  the  peace  for 
Blaine  county,  from  whence  it  was  taken  by  appeal  to  the 
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district  court.  The  subject  of  the  controversy  is  a  certain 
Winchester  shot  gun  of  the  alleged  value  of  $20,  which 
had  been  seized  hy  the  plaintiff  in  error,  as  sheriff,  to  sat- 
isfy an  execution  against  the  defendant  in  error.  The  lat- 
ter recovered  before  the  justice,  and  also  in  the  district  courts 
on  the  ground  that  the  gun  in  controversy  was  exempt 
from  execution  under  the  provisions  of  section  521  of  the 
Civil  Code.  There  are  no  questions  of  law  presented  by 
the  record.  The  questions  of  fact  were  fairly  submitted  to 
the  trial  court,  and  the  conclusion  reached  being  in  accord* 
ance  with  the  proofs,  the  judgment  is 

Affirmed. 

Hasbison,  J.,  took  no  part  in  the  above  decision. 


Paztton  &  Gaixaoheb  y.  M.  E.  Smith  A  Company. 

Filed  Jukx  6, 1894.    Na  6391. 

1.  Gontraots:  Constbuction.  Where  the  parties  to  a  oontraol 
have,  with  a  knowledge  of  its  terms,  giTen  it  a  particiilar  oon- 
straction,  such  oonstroction  wUl  generally  be  adopted  by  th* 
eonrta  in  giving  effect  to  ita  proviaiona. 

%  Chattel  Mortgages.  A  mortgage  of  peimnal*  property  witli 
poeMBBion  and  power  of  sale  in  the  mortg^por,  for  hi«  own  bene- 
fit^ ia  void  aa  to  his  creditors  and  sabaeqnent  parchasers  in  good 
fidth. 

ip  :  PossBSSioir  bt  Mortoagob:  PassuMFnov  of  Fraud. 

A  chattel  mortgage,  where  the  mortgagor  retains  possession  nf 
the  property  conveyed,  is,  nnder  section  11,  chapter  32,  Compiled 
Statntes,  entitled  **  Frauds,' '  presnmptively  frandalent  as  to 
ereditors  of  the  mortgagor  and  snbseqnent  purchasers  in  good 
fidth. 

4  : : :  Burdbk  of  Proof.     In  all  aoch  casea 

the  bnrden  is  npon  the  mortgagee,  or  those  claiming  through 
bim,  to  overcome  the  presamption  of  fraud  by  proof  that  the 
mortgage  was  ezecnted  in  good  faith. 
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Error  from  the  district  court  of  Dundj  county.  Tne^ 
below  before  Cochban,  J. 

•71  W.  Jamesy  Howard  B,  Smithy  and  Sn^Uh  A  Powdly  for 
plaintiffs  in  error. 

J.  &  WeU  and  Charles  B.  Keller,  oofUra. 

Post,  J. 

This  is  a  petition  in  error  from  the  district  court  of 
Dundy  county,  and  presents  the  following  material  facts: 
On  the  26th  day  of  August,  1889,  one  John  B.  King  was 
the  owner  of  a  stock  of  general  merchandise  in  Benkleman, 
in  said  county,  of  the  invoiced  value  of  $5,964. 47,  and  the 
firm  of  McClain  &  Sons  also  engaged  as  general  merchants 
in  Benkleman,  owned  a  stock  invoiced  at  $6,600.  On^the 
dity^dbove  named  a  deal  was  consummated  whereby  said 
stodcs  were  consolidated.  As  a  consideration  therefor  Mo« 
Clain  &  Sons  executed  in  favor  of  King  their  promissory 
notes  for  $5,964.47,  in  amounts  of  $300  each,  one  of  which 
natared  each  month.  At  the  same  time  a  written  agree? 
ment  was  executed  in  which  it  was  stipulated  that  McClain 
A  Sons^  ^'  e^all,  as  a  part  of  this  agreement,  make,  execute, 
and  deliver  to  party  of  the  first  part  promissory  notes  for 
the«um  of  $5,964.47  as  follows :  One  note  for  $300,  due 
on  the  26th  day  of  September,  A.  D.  1889,  and  one  note 
fora  similar  amount  due  and  payable  on  the  corresponding 
day  of  each  succeeding  month  until  the  gross  amount  of 
said  notes  so  paid  shall  be  equal  to  said  sum  of  $5,964.47, 
said  notes  to  l)ear  interest  from  date  at  the  rate  of  ten  per 
cent  per  annum.  Party  of  the  first  part  shall  at  all  times 
have  free  access  to  said  store  and  free  opportunity  to  in- 
B|)ect  all  books,  bills,  invoices,  and  all  stock  in  said  store, 
so  fiur  as  the  same  may  be  necessary  to  inform  himself  of 
and  to  protect  his  interest.  He  shall  also  be  permitted  at 
all  times  to  keep  in  said  store  one  representative,  who.  may 
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look  after  and  protect  the  rights  and  interests  of  party  of 
the  first  part.  Said  representative  shall,  when  not  em- 
ployed, assist  in  the  said  store  as  a  derk  during  the  first 
two  months,  and  shall  therefor  be  paid  by  party  of  the 
second  part  such  wages  monthly  as  his  services  are  reason- 
ably worth,  for  two  months  and  no  longer,  and  as  such 
clerk  shall  be  under  the  supervision  and  direction  of  said 
party  of  the  second  part  as  if  employed  by  party  of  the  sec- 
ond part/'  In  carrying  on  the  business  in  accordance  with 
the  foregoing  stipulation  McClain  &  Sons  became  indebted 
to  various  persons,  including  the  plaintiffs  in  error,  to  whom, 
on  the  18th  day  of  August,  1890,  they  owed  $641.94  for  mer- 
ohandiae.  On  the  day  last  named  they  executed  in  favor  of 
plaintifis  in  error  a  chattel  mortage  for  the  amount  of  said 
bill  upon  the  entire  stock  of  goods,  which  mortgage  was  filed 
in  due  form  on  the  next  day.  On  the  same  day,  to-wit, 
August  20,  King  took  possession  of  the  goods  in  order  to 
realise  the  balance  due  under  the  contract  with  McGlain  &, 
Sods,  and  on  the  8ame  day  defendants  in  error  commenced  t 
suit  by  attachment  against  McClain  &  Sons  in  the  district 

court  of  Dundy  county  to  recover  the  sum  of  $ for 

merchandise,  and  caused  King  to  be  summoned  as  garni- 
shee, alleging  that  he  had  money  and  creiiits  in  his  hands 
belonging  to  the  defendants  therein.  King  answered  in 
due  time  as  garnishee,  admitting  that  he  held  a  sum  of 
money,  the  proceeds  of  said  goods.  At  this  point  the 
plaintiffs  in  error  were  permitted  to  intervene  in  the  attach- 
ment suit  and  assert  their  claim  to  the  fund  in  controversy 
through  the  mortgage  above  described.  The  controversy 
was, as  appears  from  the  foregoing  statement  between  plaint- 
iffs in  error  as  mortgagee  and  defendants  in  error  as  attach- 
ing creditors,  over  the  proceeds  of  the  stock  of  goods  in 
the  hands  of  King.  A  preliminary  question  with  respect 
to  the  character  of  the  instrument  through  w.hich  King 
claims  may  be  briefly  disposed  of.  Said  contract  has  from 
the  first  been  by  both  parties  treated  as  a  mortgage  from 
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McCIaiQ  &  Sons  to  King,  and  in  the  plaintiffs  in  error's 
noi^gage  it  is  recited  that  it  is  ''subject  to  a  mortage  given 
Augu^  36^  1889/'  evidently  the  contract  with  King.  The 
ooQstraction  tins  adopted  by  the  parties  will  be  adhered 
to  by  this  court  {Sehmd  Dktriot  v.  Estes,  13  Neb.,  62; 
Ralhbun  v.  MeOmneUy  27  Meb.,  239.) 

2.  We  oom  enow  to  a  consideration  ^of  plaintiffs  in  error's 
mortgage.  It  is  true  the  district  court  made  a  general 
finding  only,  but  it  evidently  determined  the  mortgage  ta 
be  void  as  to  creditors  of  McCiain  &  Sons,  and  that  find- 
ing, is,  we  think,  in  accordance  with  the  decided  weight  of 
the  evidence.  For  instance,  two  of  the  McClains  testify  to 
a  specific  agreement  at  the  time  of  the  execution  of  the 
mortgage  that  they,  the  McClains,  should  remain  in  pos- 
session of  the  mortgaged  goods  and  sell  from  and  replenish 
them  in  the  usual  course  of  business.  This  statement  is, 
it  is  claimed,  denied  by  Mr.  Platter,  who  represents  the 
plaintiffs  in  error  in  the  transaction;  but  assuming  that 
counsel  correctly  interpret  the  testimony  of  the  witness 
named,  the  finding  of  the  district  court  is  conclusive  fd  this 
proceeding.  It  was  held  in  TaUan  v.  Ellison,  3  Neb.,  63, 
that  a  mortgage  of  a  stock  of  goods,  where  the  mortgagor 
continues  in  possession  thereof  and  disposes  of  the  same  ii| 
the  usual  course  of  trade,  is  void  as  to  the  creditors  of  the 
mortgagor  and  subsequent  purchasers  in  good  faith.  The 
reporter  is  unfortunate  in  his  statement  of  the  rule  in  the 
head-notes  of  that  case.  The  point  therein  decided  is  that 
a  mortgage  with  possession  lEind  power  of  sale  in  the  mort- 
gagor^ for  his  own  benefit,  is  void  as  to  creditors  and  subse- 
quent purchasers  in  good  faith;  and  the  rule  as  thus  stated 
has  been  repeatedly  asserted  by  this  court.  (See  Hedman 
V.  Anderson,  6  Neb.,  392;  Oregoryv.  Whedon,S  Neb.,  373.) 

3.  But  the  finding  of  the  district  court  is  right  for  an- 
other reason.  It  is  conceded  that  there  was  no  change  of 
possession  made  or  contemplated  at  the  time  the  mortgage 
was  executed.     Nor  wa?  any  attempt  made  at  the  trial  to 
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remove  the  presumption  of  fraud  created  by  the  retention 
of  possession  by  the  mortgagors.  Such  contracts  are  pre« 
Bomptively  fraudulent  as  to  creditors  and  purchasers  in  good 
faith,  (Sec.  11,  ch.  32,  Comp.  Stats.,  entitled  '<  Frauds.'') 
In.  all  such  cases  the  burden  is  upon  the  mortgagee,  or 
others  claiming  under  him,  to  overcome  the  presumption  of 
frafid  by  proof  that  the  mortgage  is  in  good  faith.  (J/ar«A 
V.  BurUy,  13  Neb.,  261;  8^}erance  v.  LeacUt,  16  Neb.,  439.) 
We. are  unable  to  discover  any  error  in  the  record,  and 
tb?  jiudgment  of  the  district  court  is 

Affibmed. 


41    8O0(  •  .    '1 

1 41    00  Thomas  Murray  v.  Maggie  Mage, 

I  51    544 
52    713 

i?_«»  FiLBD  June  6,  1894.    No.  5339. 

L'Trespaaa  by  Oi&oer  in  Ezeoution  of  Writ:  Lt ability 
OF  Plaintiff.  Ooe  who  dellTere  to  an  oilioer  a  TAlid  writ^ 
without  directions  as  to  the  manner  of  its  service,  will  not  be 
liable  for  torts  committed  by  the  latter  while  engaged  in  the 
execntion  thereof. 


2.  — :  .    But  one  who,  with  a  knowledge  of  the  facts,  ad- 
vises an  abnse  of  a  process  of  conrt  by  an  officer,  snch  as  a  tres- 
;  pass  against  the  person  or  property  of  another,  or  snliseqnently 
ratifies  snoh  nnlawfhl  act,  wUl  be  deemed  a  wrong-^oer  from  the 
.  beginning. 

a  :  :  Damaoieb.    Compensation  for  mental  suffering  of 

the  ii^nred  party  is  a  legitimate  element  of  damage  in  actions 
for  trespass  to  property  where  the  nnlawfnl  act  is  inspired  by 
frand,  malice,  or  like  motives. 

4.  — — :  :  .     Bnt  in  cases  where  the  wrong  coDsistoin 

« the.  taking  or  destruction  of  personal  property  without  frand, 
malice,  or  other  aggravating  circamsteoces,  the  measure  of  dam- 
age is  compensation  for  the  plaintiff 'a  loss,  which  is  ordinarily 
the  value  of  the  property  with  such  incidental  damage  as  may 
be  shown  to  be  the  natural  and  proximate  result  of  the  act 
.charged. 
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Ebbob  trofk  the  district  court  of  Douglas  county*.,  ^Tried( 
below  before  Febousok,  J.  :     ,: 

' .  ■ 
Slabaugh^  Lane  A  Rush  and  Lake^  Hamilton  is  M<u>' 

^9eU,  for  plaintiff  in  error. 

John  L.  Oarr  and  Frank  A.  Parker,  oontrci, 

PO6T,  J*  >' 

This  is  a  petition  in  error  fr6m  a  judgment  of  the  dis^' 
trict  court  of  Douglas  couoty.  '  Hie  defendant  in  error/ 
who  was  plaintiff  below>  filed  in  the  district  court  the  fol- 
lowing petition: 

^'ULaqqie  Mace,  pjlaintifp,    ,     ) 

V.  y  Petition. 

Thomas  Mubbay,  befenbant.  j  .  ;    .  i 

**  The  plaintiff  oom plains  of  the  defendant  for  that  oii  tiie 
24th  day  of  December,  ISSV),  and'at  divers  other  days  and^ 
times  before  the  commencement  of  this  suit,  the  defendant' 
unlawfully  and  with  force  broke  and  entered  a  tiBrtaid' 
dwelling  house  of  the  plaintiff,  situated  on  lot  2,  block'l45/ 
in  the  city  of  Omaha,  iu  Douglas  county,  Nebraska,  and  • 
then  and  there  made  a  great  noise  and  disturbance  therein, ' 
and  staid  and  continued  to  make  such  nobe  and  disturb-"^ 
ance  for  two  hours  then  next  following,  and  then  and  there; 
took  and  carried  from  said  house  all  of  the  defendant's; 
Airnitnre  and  household  utensils,  consisting  of  four  spring 
bedsteads,  four  mattresses,  three  commodes,  three  bedroom* 
tables,  three  stoves,  one  lounge,  ten  chairs,  three  trunks,  a 
large  quantity  of  bedding,  dishes,  and  other  things,  and 
forcibly  and  wantonly  threw  said  fhrniture  down  a  st^p 
embankment  into  the  public  street  and  broke  and  injured 
said  property^  to  the  value  of  $75.     By  means  bf^  whioh' 
said  several  premises  said  plaintiff  was,  during 'all  the*  time 
aforesaid,  greatly  disturbed,  the  property  of  the  jHarntiff 
of  the  value  of  $76  was  destroyed,  and  the  plaintiff  'inu» 
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preyepted  from  carrying  on  and  transacting  her  lawful  and 
iie(9es6ary  afikirs  and  business,  and  the  plaintiff  became  sick, 
ill,  and  disordered,  and  so  continued  for  the  space  of  onie 
week,  and  the  plaintiff  suffered  great  humiliation,  anguish, 
and  distress  of  mind,  and  has  continued  to  do  so  up  to  the 
present  time,  to  her  damage  in  the  sum  of  |5,000. 

'*2.  The  plaintiff  complains  of  the  defendant  for  that 
on  the  24th  of  December,  1889,  the  defendant  unlawfully 
and  with  force  broke  and  entered  a  certain  dwelling  house 
of  tfie  plaintiff  situated  on  lot  2,  block  145,  in  the  city  of 
Qmaha,  Douglas  county,  Nebraska,  and  then  and  there 
ejected  and  expelled  the  plaintiff  and  her  family  from  the 
possession,  use,  and  occupation,  and  has .  kept  them  so 
ejected  until  the  present  time,  whereby  the  plaintiff,  during 
all  said  time,  was  deprived  of  the  benefit  of  said  dwelling 
house,  to  her  damage  in  the  sum  of  $50. 
'  .f^3<  The  plaintiff  complains  of  the  defendant  for  that 
otk  or  about  the  24tli  day  of  December,  18^9,  the  said  de- 
fendant seized. and  forcibly  took  and  carried  away  the  fol- 
l/QWiBg  described  goods,  chattels,  and  effects^  the  property 
of  the  plaintiff,  to-wit,'One  white  bed  spread,  four  white, 
ab^ts,  one  carpet,  one  bureau,  one  red  carpet,  one  old  axe, 
of  the  value  of  $25,  and  has  converted  the  same  to  his 
own.  use,  and  kept  plaintiff  from  the  possession  of  saijd: 
property  until  the  present  time, .  to  the  damage  of  the; 
plaintiff  in  the  sum  of  $25, 

VTheplaintiff  therefore  prays  judgment  against  the  de- 
fendant for  the  sum  of  $5,150  and  costs  of  suit, 

'^  Maggie  Mace, 

The  answer  was  a  general  denial. 

The  facts  discl<)!^ed  by  the  evidence  are  as  follows:  In 
the  month  of  June,  1889,  Mrs.  Mace,  the  plaintiff  below, 
leased  and  entered  into  possession  of  a  house  owned  by 
Mttrrayy  the  defendant  below.  On  the  29th  day  of  No- 
vep^bor. following  Murray  recovered  judgment  in  a  pro- 
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oeeding  for  the  forcible  detention  of  said  property  before 
a  jastioe  of  the  peace  for  Douglas  county^and  an  order  for 
a  writ  of  restitution.  On  the  2d  and  10th  days  of  Decem- 
ber writs  of  restitution  were  issued,  which  were  both  re- 
turned without  having  been  served.  On  the  24th  day  of 
December  a  third  writ  was  issued  and  placed  in  the  hands 
of  one  Small,  a  constable,  for  service.  On  the  day  last  named 
said  Small,  armed  with  the  writ  of  restitution,  visited 
the  premises  in  question  for  the  purpose  of  placing  Mur- 
ray in  possession,  but  Mrs.  Mace  locked  the  door  and  re- 
fused him  permission  to  enter.  About  one  hour  later 
Murray  and  tlie  constable  visited  the  premises  in  the  ab^ 
senoe  of  Mrs.  Mace,  and  entering  the  house  through  a  back 
door  proceeded  to  remove  the  property  found  therein,  and 
which  acts  are  the  wrongs  alleged  in  the  foregoing  petition. 
It  is  argued,  first,  that  Murray  incurred  no  liability  foi^ 
his  acts  in  the  execution  of  the  writ,  for  the  reason  that  he 
was  merely  called  upon  to  assist  the  officer,  and  that  what- 
ever was  done  by  him  in  the  premises  was  under  the  di- 
rection and  in  obedience  to  the  command  of  the  latter. 
The  rule  we  regard  as  settled,  that  one  who  places  in 
the  hands  of  an  officer  a  valid  writ,  without  directions  as 
to  the  manner  of  its  service,  will  not  be  liable  for  torts 
committed  by  the  latter  while  engaged  in  the  execution 
thereof;  but  where  he,  with  knowledge  of  the  facts,  advises 
an  abnse  of  the  process  oi  the  court,  such  as  a  trespass 
against  the  person  or  property  of  another,  he  will  be  re-^ 
garded  as  a  wrong-doer  from  the  beginning.  {Taylor  v. 
%m,  16  Neb.,  573;  Hyde  v.  Cooper,  26  Vt,  662 ;  Cooley, 
Torts,  129.)  In  this  instance  Murray  was  not  satisfied 
apparently  to  trust  the  officer,  but  voluntarily  assisted  in 
the  removal  of  the  property,  and  now  justifies  their  joint 
action  on  the  ground  that  it  was  neces^^ary  and  proper  in 
the  execution  of  the  writ.  He  is,  therefore,  clearly  within 
the  rule  above  8tate<l,  provided  there  was  an  abuse  of  the 
proc^ess,  a  question  which  will  now  be  considered. 
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Th#  evMeooe  of  the  plaintiff  below  tends  to  prove  that 
Hurraj  and  the  constable  tore  the  carpeta  from  the  floor 
and  stairs,  without  removing  the  tacks,  and  that  the  win* 
dow  shades,  were  torn  down  without  removing  the  fixtures. 
It,  is  shown,  also,  that  there  were  two  or  three  dishes 
broken,  and  that  a  few  knives  and  forks,  a  breast  pin,  and 
four  sheets  were  lost  It  may  also  be  inferred  from  the 
plaintiff's  evidence  that^he  property,  when  removed  from 
the  house,  was  deposited  on  the  bare  ground  and  thereby 
slightly  soiled.  This  evidence  was  contradicted  by  the 
witnesses  for  the  defendant  below,  bdt  that  issue  appears  to 
have  been  settled  by  tlie  verdict  of  the  jury  in  fiivor  of  the 
plaintiff,  and  with  that  finding  we  must  be  content  in  this 
proceeding.  In  the  leading  case  of  Jenner  v.  Joliffe^  9 
Johns.  [N.  Y.],  384,  the  rule  is  thus  stated:  '^And  where 
the  pUiptiff,  upon  a  process  of  attachment,  causes  an  of- 
ficer so  to  conduct  himself  as  to  misbehave  in  the  ezeeatioa- 
of  his  office  and  produce  the  loss  or  destruction  of  goods  in 
his  custody,  the  party  has  his  election  either  to  sue  the 
principal  or  the  officer/'  So  far  as  this  branch  of  the  case 
is  concerned,  we  agree  with  the  views  expressed  in  the  in- 
structions of  the  district  court. 

The  record  presents  for  consideration  a  further  quea^ 
tion,  the  solution  of  which  is  attended  with  greater  diffi- 
culty.  It  is  disclosed  by  an  examination  of  the  petition, 
that  the  amount  claimed  for  the  destruction  of  property  ia^ 
$7^,  and  for  property  lost  and  carried  away  $25.  While 
the  evidence  tends  to  sustain  the  foregoing  allc^tion  with 
respect  to  damage  by  destruction  of  property,  the  highest 
estimate  placed  upon  property  lost  is  $12.  It  is  apparent, 
therefore,  from  the  verdict  for  $1,623.90,  that  it  is  based 
substantially  upon  the  claim  for  '^  humiliation,  anguish, 
and  distress  of  mind.''  In  this  connection  it  should  bet 
observed  that  the  proceeding  for  the  forcible  detention. of 
the.  property  is  apparently  regular  and  the  writ  of  restituH 
tion  in  due  form.     Indeed,  no  claim  was  made  at  the  trial 
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CD  the  ground  of  a  want  of  jurisdiction  or  abuse  of  pro- 
cess other  than  as  above  stated,  viz.;  that  the  action  of  the 
defendant  below  was  '^  unlawful  and  with  force/'  It  must 
be  assumed,  therefore,  that  the  entry  of  the  premises  did 
not  of  itself  amount  to  a  *  tres^iass,  and  that  all  acts  for 
which  Murray  is  liable  relate  to  the  manner  of  the  execu- 
tion of  the  writ.  Another  fact  which  calls  for  notice  is, 
that  Mrs.  Mace  was  not  present  at  the  time  her  property 
was  removed.  Her  version  of  what  transpired  on  that  oc- 
casion best  ap})ears  from  her  own  language.  In  answer, to 
the  question,  "What  conversation,  if  any,  did  you  have 
that  day  with  Mr.  Murray ?''  she  said:  "I  had  in  the 
morning  he  came  in  there.  I  was  in  the  front  part  of  the 
house,  and  I  thought  I  heard  some  one  in  the  kitchen,  and 
I  wanted  to  know  what  was  there,  and  he  said  that  he  was 
going  to  put  me  out  this  morning,  and  I  said,  'No,  Mr. 
Murray,'  I  said,  'as  soon  as  I  get  money  I  would  pay  you,' 
and  he  said,  no,  he  was  going  to  put  me  right  out,  he  said, 
and  he  commenced  going  around  there  and  swearing, 
and  I  told  him  not  to  swear  in  the  house,  and  he  said 
he  would,  it  was  his  own  house,  and  he  would;  and  he 
went  away  and  he  came  back  again  in  about  twenty  min- 
utes. I  saw  him  come  around  there  with  another  man 
and  I  locked  the  door.  I  would  not  let  him  in,  and 
be  kept  knocking  and  knocking  and  I  never  opened 
it;  and  I  had  a  roomer  upstairs,  and  I  went  and  called 
him  and  told  him  to  come  downstairs,  because  Mr. 
Murray  was  going  to  put  me  out,  and  he  said,  'O,  he 
wouldn't  put  me  out,'  and  I  said,  '  yes,  lie  said  he  will,'  and 
then  he  came  downstairs  and  staid  a  while,  and  I  never 
opened  the  door  to  let  him  in.  I  sent  the  children  in-doors, 
as  I  was  looking  for  them,  and  they  came  in,  and  they  would 
not  stay  in  the  house.  They  commenced  to  cry,  and  they 
said  they  wouldn't  stay  in,  so  they  went  out,  and  I  locked  the 
door  again,  and  I  dressed  myself  after  awhile  and  went  up 
town,  and  I  went  up  town  and  staid  about  half  an  hour, 
9 


66  NEBRASKA  REPORTS.  [Vol.  41 


Murray  y.  Maoe. 


and  when  I  came  to  Sixteenth  and  Harney  I  seen  all  my 
things  oat  on  the  street^'  Other  witnesses  testified  that 
she  cried  on  discovering  her  property  on  the  sidewalk  and 
appeared  to  be  greatly  distressed  thereat;  but  it  does  not 
appear  that  she  suffered  insult  or  was  subjected  to  personal 
indignity  of  any  kind.  The  question  is  therefore  fairly 
presented,  whether  the  measure  of  damage  in  an  action  for 
a  simple  trespass  to  personal  property  includes  injury  to 
the  feelings  of  the  complaining  party.  The  distinction 
must  not  be  overlooked  between  cases  like  this,  where  the 
act  charged  is  simply  unlawful  in  the  sense  that  it  is  a  vio- 
lation of  the  right  of  property,  and  those  cases  where  the 
unlawful  act  was  inspired  by  fraud,  malice,  or  like  motives. 
As  to  those  last  named,  the  question  is  free  from  doubt. 
In  all  such  cases  mental  suffering  is  a  legitintate  element  of 
damage.  {Day  v.  Woodworth,  13  How.  [U.  S.],  363 ;  OuJi- 
ler  V.  Smithy  57  III.,  252 ;  Jamison  v.  Moon,  43  Mis.s.,  598; 
Brovm  v.  AlUmr,  35  la.,  306 ;  MerrVh  ».  TaHff  Mfg.  Cb., 

10  Conn.,  384.)  But  in  cases  of  tresp&ss^  where  perirenal 
property  is  taken  and  carried  away,  in  the  absence  of  fraud, 
malice,  or  other  aggravating  circumstances,  the  measure  of 
damage  is  compensation  to  the  plaintiff  for  his  loss,  which 
is,  as  a  rule,  the  value  of  the  property  with  such  inciden- 
tal damage  as  is  shown  to  be  the  natural  and  proximate  re- 
sult the  wrong  charged.  (Brown  v.  Allen,  supra;  Wooleyv* 
Carter,  7  N.  J.  Law,  85;  Hopple  v.  Higbee,  23  N.  J.  Law, 
342;  Cushing  v.  Longfellow,  26  Me.,  306;  Sims  v.  Olaze- 
ner,  14  Ala.,  695;  Woodham  v.  Geldon,  1  Johns.  [N.  Y.], 
134;  Feiton  v.  FuUer,  35  N.  H.,  226 ;   CooHdge  v.  Choaie, 

11  Met.  [Mass.],  79;  Meagher  v.DrisooU,  99  Mass.,  281. 
It  is  believed  that  no  precedent  can  be  found  in  the  reports 
for  the  allowance  of  damage  on  account  of  injury  to  feel- 
ings in  actions  of  this  character.  It  is  certain  that  we 
have  been  referred  to  no  such  case,  nor  have  we  found 
any  during  a  careful  examination  of  the  question.  It  fol- 
lows that  the  damage  awarded  is  excessive,  and  that  a  new 
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trial  should  have  been  allowed  on  that  ground;  but,  as  we 
have  seen,  the  court  properly  permitted  a  recovery  for  the 
damage  actually  sustained^  to-wit,  for  property  destroyed, 
$75,  and  property  carried  away,  $12.  The  defendant  in 
error  may  therefore  elect  to  remit  all  but  $87  of  the  dam- 
age allowed,  with  interest,  within  thirty  days,  in  which  case 
the  judgment  will  be  affirmed;  otherwise  it  will  stand 
reversed. 

Judgment  acoordi.ngly. 


Max  Meyer  et  al.  v.  Union  Baq  &  Paper  CSompany* 
Filed  Juki  6,  1894.    Na  5521. 

1.  Beview:  Assignments  of  Ebbor:  lNSTBncTiON&    Error  as- 

signed as  to  the  giving  of  a  group  of  instractions  will  be  con- 
sidered ooly  80  fiir  as  is  necessary  to  determine  that  any  one  of 
saeh  instractions  was  properly  given. 

2.  Fraudulent  Conveyances:  Preferring  Crbditoks:  Quiiis- 

TION  FOB  Jury.  A  debtor  who  is  insolvent,  or-  in  failing  cir- 
cumstances, may  pay  or  secure  one  or  more  of  his  creditors  in 
full,  and  thus  create  a  preference  in  their  favor,  which  may  have 
the  effect  to  exclade  other  creditors,  and  the  question  of  whether 
such  action  was  with  an  honest  or  with  a  fraudulent  intont  or 
purpose  is  one  of  fact  and  not  of  law. 


1  :  .     A  debtor  in  failing  circumstances  may  lawfully 

prefer  one  or  more  of  his  creditors  and  secure  such  creditors  by 
mortgage  or  conveyance  absolute,  provided  the  transaetlon  is  in 
good  faith  and  not  made  with  intent  to  defraud  other  creditors. 
(CoUeUo  V.  Chamberlain,  36  Neb.,  45.) 

4.  Voluntary  Assignments :  Bill  of  Sale.  The  bill  of  sale 
herein  held  to  be  a  conveyance  to  secure  or  pay  bona  fide  debts, 
and  not  void  for  being  such  a  conveyance  as  to  constitute  a  vol- 
untary assignment  within  the  true  meaning  or  construction  of 
the  terms  of  the  provisions  of  the  assignment  Iaw. 

Error  fh>o[i  the  d  ist rict  court  of  Douglas  county.     Tried 
below  before  Doane,  J. 
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Charles  Ogden  and  Jod  W.  Wedj  for  plaintiffs  in  error. 
,  W.  W,  Moraman,  oarUra. 

Harbison,  J. 

May.  1,  1890,  H.  Rehfeld  and  Julius  Rosenberg  were  in 
business  in  the  city  of  Omaha  as  partners  under  the  firm 
name  and  style  of  ''Omaha  Chemical  Works/'  and  being 
indebted  to  the  parties,  business  firms  and  banks,  plaintiffs 
in  error  herein  and  others,  including  the  defendant  in  error, 
executed  and  delivered  to  Moritz  Meyer,  of  the  firm  of 
Max  Meyer  &  Co.,  the  following  conveyance  or  bill  of  sale : 

''  For  and  in  consideration  of  the  sum  of  five  thousand 
sir  hundred  and  nineteen  and  rfi^  (5,619.60)  dollars  to  us 
in  hand  paid,  and  the  receipt  whereof  is  hereby  acknowl- 
edged, we  do  hereby  bargain,  sell,  convey,  assign,  and  set 
over  unto  Max  Meyer  &  Co.,  Omaha  National  Bank,  A. 
J.  Siru]>son,  Commercial  National  Bank,  and  Julius  Meyer 
all  our  right,  title,  and  interest  in  and  to  all  the  chattels, 
stock,  goods,  wares,  merchandise,  machinery,  tools,  imple- 
ments, and  fixtures  contained  in  the  building  known  as 
Nos.  310  and  312  South  Eleventh  street,  in  the  city  of 
Omaha;  also,  all  goods,  wares,  and  merchandise,  a  list  of 
which,  is  hereto  attached,  marked  'Exhibit  A,'  and  made  a 
part  hereof;  it  being  the  intent  of  this  instrument  to  sell 
and  convey  all  and  each  of  said  articles;  and  by  these 
presentis  we  do  hereby  sell,  assign,  transfer,  and  set  over 
unto  the  above  named  vendees  all  our  right,  title,  and  in- 
terest in  and  to  all  book  accounts  due  us  or  which  may  be- 
come due." 

Max  Meyer  &  Co.  immediately  took  possession  of  the 
property  described  in  the  above  instrument  and  proceeded 
to  sell  it  and  pay  from  the  proceeds  the  sums  due  the  dif- 
ferent grantees  named  therein,  the  several  amounts  having 
been  aggregated  to  form  the  sum  named  in  the  bill  of  sale 
as  a  consideration  for  the  conveyance.     The  Union  Bag  & 
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Paper  Company,  at  this  time  a  creditor  of  the  Omaha 
Chemical  Works,  oommeDced  an  action  on  its  claim  and 
procuVed  and  levied  an  attachment  by  garnishment  procens 
on  the  goods  and  chattels  described  in  the  bill  of  sale.  As 
an  ontcome  of  the  garnishee  proceedings,  the  plaintifli^  in 
error  were  ordered  by  the  court  to  pay  certain  motieysiinto 
court,  and  fidling  to  comply  with  the  order,  were^  sued  by 
the  defendant  in  error  in  this  action,  to  recover  the  amount 
of  its  claim.  The  case  was  tried  to  the  court  and  a  jury 
and  a  verdict  returned  for  the  defendant  in  error,,  motion 
for  a  new  trial  was  filed  by  plaintiffs  in  error,  submitted  to 
the  court  and  overruled,  and  judgment  was  render^  in 
favor  of  defendant  in  error  on  the  verdict  The  plaintiffs 
in  error  removed  the  case  to  this  court  by  petition  in  error. 

One  of  the  assignments  of  error  is  as  follows:.  ''The 
said  court  erred  in  the  instructions  given  to  the  jury  on  the 
trial  of  said  action,  especially  instructions  numbered  1^:2, 
3,  4,  6,  6,  and  7,  given  on  its  own  motion.''  Under  this 
assignment  counsel  for  plaintiff  in  error  make  an  attack 
on  bat  one  of  the  instructions,  viz.,  No.  3.  This-  was  the 
only  instruction  of  those  given  to  which  exception  was 
noted  at  the  time  of  the  trial.  In  the  motion  for  a  new 
trial  and  in  the  petition  in  error  it  was  groui)ed  w]tb«otlii^*s, 
there  being  no  specific  and  definite  assignment  of  complaint 
as  against  any  single  or  particular  one.  Nos.  4  and  5  of 
the  instructions  given  by  the  court  on  its  own  motion  were 
entirely,  proper  and  correct,  and  having  determined  this  to 
be  true,  we  will  not  further  consider  this  assignment  of 
error,  agreeably  to  the  rule  of  this  court  anuounoed:  in 
fltatf  r.  Kinkaid,  40  Neb.,  178,  where  it  was  lield:  "An 
assignment  of  error  as  to  the  giving  en  masse  of  certain 
instructions  will  be  considered  no  further  than  to  ascertain 
that  any  one  of  such  instructions  was  properly-  given.'' 
(See,  also,  McDonald  v,  Boioman,  40  Neb.,  269  ;^  Jenkins  v, 
Jft<c&«//,  40  Neb.,  664.)  , 

The  only  other  assignment  of  error  to  which  counsel 
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have  directed  our  attention  is,  that  the  verdict  was  not  sus- 
tained by  sufficient  evidence  and  contrary  to  law.  This  case 
was  tried  in  tiie  .court  below,  by  both  court  and  oounbel  for 
defendant  in  error,  on  the  theory  that  the  bill  of  sale  was 
void  for  the  reason  that  it  was  a  voluntary  assignment  for 
the  benefit  of  creditors,  and  not  made  in  conformity  with 
the  provisions  of  our  statute  under  the  head  of  assign- 
ments (Comp.  Stats.,  eh.  6),  the  first  section  of  which  pro- 
vides as  follows:  ''That  no  voluntary  assignment  for  the 
benefit  of  creditors  hereafter  made  shall  be  valid  unless  the 
same  shall  be  made  in  conformity  to  the  terms  of  this  act,'' 
and  preferred  the  creditors  named  in  the  bill  of  sale.  The 
court  told  the  jury  in  one  instruction  that  there  was  no  ques- 
tion of  actual  i'raud  involved  in  the  case.  The  evidence  does 
not  show  any  fraudulent  intent  on  the  part  of  either  debtor 
or  creditors  named  in  the  conveyance  to  hinder,  delay,  or 
defraud  other  creditors.  The  amounts  owing  by  the  Omaha 
Chemical  Works  to  each  creditor  named  in  the  bill  of  sale 
was  a  true  indebtedness,  and  the  bill  of  sale  wasa6ona^6 
conveyance  to  the  creditors  named  for  the  purpose  of  se- 
curing their  claims,  and  if  it  was  not  within  the  scope  of 
the  section  of  the  assignment  law  above  quoted,  or  was  not 
a  voluntary  assignment  within  the  true  meaning  and  con- 
struction of  the  slulute  in  regard  to  assignments,  it  was 
not  invalid.  In  Costello  r.  Chamberlain^  36  Neb.,  45,  it 
was  held :  ^'A  debtor  in  failing  circumstances  may  lawfully 
prefer  one  or  more  of  his  creditors  and  secure  such  creditors 
by  mortgage  or  conveyance  absolute,  provided  the  transac- 
tion is  in  good  faith  and  not  made  with  intent  to  defraud 
other  creditors.''  In  Kilpairick-Koch  Dry  Goods  Co.  v, 
McPheely,  37  Neb.,  800,  it  was  held  :  "A  debtor  in  failing 
circumstances  has  a  right  to  secure  or  pay  in  full  a  por- 
tion of  his  creditors,  to  the  exclusion  of  the  others;  and 
whether  in  so  doing  he  was  actuated  with  a  fraudulent 
purpose,  is  a  question  of  fact  and  not  of  law."  And  in 
the  text  of  the  opinion  it  is  stated  :    *'A   debtor   has  a 
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right  to  prefer  his  creditors;  to  pay  part  in  full  to  the  exr 
elusion  of  others;  and  he  has  right  to  secure  the  debts  of  a 
{lart  of  his  creditors  to  the  exclusion  of  the  others ;  and 
this  is  true  whether  he  be  insolvent  or  in  failing  circum- 
stances, or  not.  All  that  the  law  requires  of  him  is  that 
he  should  act  honestly ;  that  his  disposition  of  his  property 
should  not  be  made  ibr  the  fraudulent  purpose  of  hinder- 
ing, delaying,  or  defrauding  his  creditors;  and  whether  an 
^ctof  a  debtor  in  the  disposition  of  his  property  was  fraud- 
ulent, is  always  a  question  of  fact,  and  not  a  question  of 
law/'  (See,  also,  Fird  Nat.  Bank  of  Denver  r.  Lotorey,  36 
Neb.,  290,  and  cases  cited.) 

It  is  strenuously  contended  by  counsel  for  defendant  in 
error  that  this  case  is  within  the  rule  announced  in  Bonn8v. 
Carter,  20  Neb.,  566,  22  Neb.,  496;  but  Bonns  v.  Carter, 
in  80  much  as  it  refers  to  the  assignment  law,  was  over- 
ruled in  an  opinion  written  by  Irvine,  C,  in  the  case  of 
Jones  V,  Loree,  37  Neb.,  816,  and  had  been  in  the  case  of 
Hamilion  v.  Isaacs,  34  Neb.,  709,  and  Hershiser  v.  Hitman, 
•31  Neb.,  531,  we  may  say  overruled,  but  not  in  express 
terms.  Commenting  upon  the  doctrine  of  Bonns  v.  Carter 
and  the  scope  to  be  given  to  the  provisions  of  our  assignment 
law,  in  the  case  of  Landauer  v.  Mack,  39  Neb.,  8,  Ryan, 
O.,  says:  **  The  argument  of  plaintiff  in  error  seems  to  be 
l)ased  largely  upon  the  theory  that  the  several*  mortgages  in 
fact  constituted  an  assignment  of  the  firm  of  G.  H.  Mack  A 
-Co.,  contrary  to  the  terms  of  the  assignment  law  of  this  state. 
It  is  true  that  in  Bonns  v.  Carter^  20  Neb.,  566,  language 
was  employed  by  a  portion  of  this  court  which  would  seem 
to  justify  this  contention  of  the  plaintiffs  in  error.  It  is 
quite  clear  that  the  provisions  of  the  assignment  law  should 
not  be  made  to  operate  more  broadly  than  its  terms  express; 
in  other  words,  its  operation  should  not  be  extended  by 
implication.  The  assignment  law  prohibited  assignments 
made  in  any  other  manner  than  that  fixed  by  its  terms,  but 
did  not  undertake  to  abrogate  the  provisions  of  section  20 
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chapter  32^  Compiled  Statotes.  The  langaage  of  this  sec- 
tion is  as  follows:  'The  question  of  fraudulent  intent,  in 
all  cases  arising  under  the  provisions  of  this  chapter,  shall 
be  deemed  a  question  of  fact  and  not  of  law/  etc  The  re- 
peal of  a  statute  by  implication  is  not  favored,  and  certainly 
the  force  given  the  assignment  law  by  a  portion  of  this 
court  in  Bonns  v.  Carter,  supra,  necessarily  has  this  o|jera- 
tion.  Whether  an  assignment  is  made  in  conformity  with 
the  provisions  of  the  assignment  law,  may  be  properly  a 
question  for  the  court  to  determine  upon  its  construction  of 
the  instrument  or  instruments  creating  the  assignment.  It 
nevertheless  remains  true  that  whether  mortgages  or  con- 
veyances are  fraudulent  is  a  question  of  fact  to  be  deter- 
mined by  the  jury,  or,  in  cases  tried  like  the  one  at  foar^  by 
the  court,  solely  upon  the  weight  of  the  evidence  adduced. 
Such  questions  are  questions  of  fact  involving  largely  the 
intention  of  the  parties  to  the  transaction,  and  should  not 
he  determined  as  questions  of  law  arising  under  the  assign- 
ment act/'  In  the  case  at  bar  it  is  not  contended  that  the 
transaction  is  in  any  manuer  tainted  with  fraud,  and,  viewed 
in  the  light  of  all  the  evidence,  it  cannot  be  called  an  aa- 
signment  such  as  is  contemplated  by  our  statute.  It  can 
be  called  nothing  more  than  an  attempt  to  pay  or  secure 
certain  creditors.  By  the  conveyance  they  were  preferred, 
it  is  true,  bnf  with— -so  far  as  the  testimony  discloses — an 
honest  motive  and  with  no  intent  to  hinder,  delay,  or  de- 
fraud other  creditors  in  the  collection  of  their  claims,  fur- 
ther than  any  allowed  preference  must  necessarily  so  operate. 
The  judgment  of  the  lower  court  is  reversed  and  the  case 
remanded. 


BeVEBSED   AKD   KEMAl^DED. 
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Sabah  a.  Quigley  lirr  al:,  appellebs,  v.  H.  C.  Mo- 
EvoNy,  Sheriff,  et  al.,  appellants. 

Filed  June  6,  1894.    No.  6489. 

1.  Homestead:  Motion  to  Discharge  Attachment.  The 
homestead  character  of  real  estate  upon  which  attachment  pro- 
eefis  had  been  levied  is  not  a  proper  question  to  be  heard  and 
determined  npon  a  motion  to  discharge  the  attachment,  and 
should  not  be  inclnded  in  the  motion  as  one  of  the  grounds  for 
Mich  discharge,  and  should  not  be  entertained  by  the  court  or 
judge  if  so  included. 

I  Bes  Adjudicata:  Ruling  on  Motion  to  DiscAxbge  At- 
tachment: Homestead  Right.  The  defendant  in  attachment 
floit  set  up  in  a  motion  to  dissolve  an  attachment,  as  one  of  the 
'  grounds  for  such  motion,  a  claim  of  exemption  of  the  attached 
property  (real  estate)  as  a  homestead.  The  court  made  a  general 
finding  against  the  motion  and  overruled  it.     Held,  That  it  will 

.  (  be  presumed  that  the  court  deciding  the  motion  onlj  considered 
and  determined  such  questions  as  could  properly  be  included  in 
the  motion,  and  such  decision  will  not  be  given  the  force  of  a 
former  acfjudication  in  a  proceeding  by  the  debtors  afterwards, 
to  select  the  property  as  their  homestead,  by  following  the  sltat- 
utory  provision  for  making  such  selection,  by  giving  notice  to 
the  officer  who  levied  the  writ  upon  the  premises,  nor  'v^ill  it  be 
a  bar  to  such  selection  proceedings. 

8l  Homestead  Right:  Procedure  to  Enforce.  The  parties 
claiming  the  premises  which  were  sought  to  be  sobjected  to  the 
payment  of  the  debt  by  attachment,  as  a  homestead,  were  hus- 
band and  wife,  and  the  property  belonged  to  the  wife,  or  the  in- 
.terest  of  the  defendants  (a  life  estate)  therein  was  vested  in  her, 
and  the  debt  upon  which  the  attachment  was  issued  was  her 
individual  debt  She  having  ascertained  the  fact  of  the  levy  of 
the  attachment,  the  husband  being  at  the  time  in  another  state, 
signed  a  notice  and  had  it  served  upon  the  sheriff  before  the  sale. 
Held,  That  under  the  facts  in  the  case  this  was  a  sufficient  com* 
plianoe  with  the  requirements  of  our  statutory  provisions  in  re- 
gard to  selection  of  homestead  from  real  estate  upon  which  a 
writ  had  been  levied. 

4  Homestead:  Appraisal.  Where  the  debtor  takes  the  neces- 
■tfjr  initiative  steps  after  the  writ  is  levied  upon  his  or  her  prop- 
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eiiy,  sDd  makeB  a  aelectioD  fVom  the  property,  within  the  limit 
M  to  quantity  allowed  by  the  statnte,  any  ezoeas  the  property 
selected  may  haye  in  yalne  aboye  the  limit  allowed  by  the  law 
regarding  the  yalne  does  not  make  any  other  proceedings  neces- 
sary on  the  part  of  the  debtor.  It  then  becomes  the  dnty  of  the 
creditor  to  make  application,  as  provided  by  law,  for  appraisal 
of  the  premises,  and  no  yalid  sale  of  the  premises  leyied  upon 
can  be  made  by  the  sheriff  an  til  the  creditor  has  procured  the 
appraisal  to  be  made  as  provided  by  statute. 


6.  :  Abandonment.    Two  things  must  concur  to  show  an 

abandonment  of  a  homestead,  yiz,,  an  intent  to  abandon,  and 
actual  abandonment  {Eckfnan  v.  Sam^  34  Neb.,  817.) 

C  Review:  Findings  of  Fact.  This  court  will  not  disturb  a 
finding  of  fact,  unless  it  is  clearly  wrong,  or  dearly  against  the 
weight  of  the  evidence  npon  which  it  is  based;  and  this  Is  tbe 
rule  in  cases  tried  by  the  court  and  in  equity  cases. 

7.  Suffloienoy  of  Evidence  to  Support  Decree.    The  evi- 

dence held  sufficient  to  support  the  finding  and  decree  of  the 
oourt. 

Appeal  from  the  district  oourt  of  Holt  county.  Heard 
below  before  Babtow,  J. 

See  opinion  for  statement  of  the  case. 

JH.  if.  VlUeyy  for  appellants: 

The  testimony  shows  that  appellees  were  not,  at  the 
time  of  levying  the  attachment,  actually  residing  upon  the 
property  claimed  to  be  a  homestead,  and  had  not  been  so 
residing  thereon  for  more  than  four  months  previous  to 
that  time.  Actual  occupancy  is  necessary  in  order  to  make 
the  homestead  exemption  available  to  a  claimant.  The 
appellees  cannot  make  the  property  the  homestead  after  the 
levy  of  the  attachment  thereon  so  as  to  defeat  the  lien 
created  thereby.  (Kelly  v.  Dill,  23  Minn.,  438;  Larimer  v. 
Kelley,  10  Kan.,  299;  Galligher  v.  Smiley,  2S  Neb.,  194; 
Jackson  V,  Oreigktonf  29  Neb.,  319;  Rector  v.  Ration^  3 
Neb.,  171;  Brandon  v.  Moore,  7  S.  W.  Rep.  [Ark.],  36; 
Baker  v.  LeggeU,  4  S.  E.  Rep.  [N.  Car.],  37;  Finley  v. 
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Smnders,  4  S.  E.  Rep.  [N.  Car.],  516;  Morgan  v.  Nunes, 
64  Miss.,  308;  Hansen  v.  GraJiam,  23  Paa  Rep.  [Cal.], 
66;  Keller  v.  Carr,  42  N.  W.  Rep.  [Minn.],  292;  Dennis 
r.  Oayle,  4  So.  Rep.  [La.],  6;  Colbert  v.  Henley ,  1  So. 
Rep.  [Miss.],  631 ;  Fitzgerald  v.  Fernandez,  12  Pao.  Rep. 
[Cal.],  562;  Nance  v.  HiU,  1  S.  E.  Rep.  [8.  Car.],  897; 
King  v.  Ooetz,  11  Pao.  Rep.  [Cal.],  656;  Myrick  v.  Bill, 
37  N.  W.  Rep.  [Dak.],  369;  Binzd  v.  Grogon,  29  N.  W. 
Rep.  [Wis.],  896.) 

The  husband,  being  the  head  of  the  family,  has  the 
right  to  determine  and  control  their  residenoe ;  and,  when 
he  intentionally  removes  from  and  abandons  the  homestead, 
and  his  family  accompanies  him,  neither  he  nor  they  have 
any  i)ower  to  resume  it,  so  as  to  cut  off  intervening  liens 
which  have  attached  during  such  abandonment.  {TUman 
V.  Moore,  43  111.,  169;  Oalligher  v.  Smiley,  28  Neb.,  194; 
SpatUding  v.  Orane,  46  Vt.,  292;  Oarrett  v.  Jones,  10  So. 
Rep.  [Ala.],  702  ;  PhilUo  v.  Smalley,  23  Tex.,  498.) 

On  the  question  of  i-es  adjvdicaia,  see  Brigham  v. 
McDowell,  19  Neb.,  413;  Nelson  v.  Betnns,  19  Neb.,  716; 
Hdphrey  v,  Redick,  21  Neb.,  83. 

E.  H,  Benedict,  contra: 

The  fact  of  removal,  coupled  with  an  intention  never  to 
return  to  the  homestead,  constitutes  an  abandonment,  and 
nothing  else  does.  {Cline  v.  Upton,  56  Tex.,  319;  Fyffe  «. 
Beers,  18  la.,  4;  Dunton  v.  Woodbury,  24  la.,  76;  Idnd' 
say  V.  Murphy,  76  Va.,  428.) 

Leaving  or  renting  a  homestead,  after  the  claimant  has 
by  his  occupancy  impressed  upon  it  the  character  of  a 
homestead,  is  not  evidence  of  abandonment.  ( Ouy  v.  Downs, 
12  Neb.,  632;  Thompson,  Homestead  &  Exemptions,  sec. 
273;  Tumlinson  r.  Swinney,  22  Ark.,  400;  Dunn  v.  Tozer, 
10  Cal.,  167;  Stetoart  v.  Brand,  23  la.,  477;  Campbell  v. 
Adair,  45  Miss.,  170;  Wetz  v.  Beard,  12  O.  St.,  431; 
Herrick  v.  Graves,  16   Wis.,  157*;    Myers  v.  Ford,  22 
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Wis.,  139;  MoDermot  v.  Keman,  7  Am.  St.  Rep.  [Wis.], 
364.) 

The  homestead  onoe  established  is  presumed  to  oontinue, 
and  the  harden  is  apon  the  general  creditor,  who  seeks  to 
appropriate  it  to  the  satisfaction  of  his  claim,  to  show  by 
a  preponderance  of  clear  and  decisive  proof  that  it  has 
been  abandoned  by  the  claimant.  {Boot  v,  Brewster^  75  la., 
631  i  MoMiUan  v.  Warner,  38  Tex.,  414;  Rigga  v.  Sterling, 
1  Am.  St.  Rep.  [Mich.],  554.) 

!  The  owner  of  a  life  estate  is  the  owner  of  the  property, 
ami' may  use  the  same  so  as  to  make  it  exempt  as  a  home- 
stead. (Thompson,  Homestead,  sec.  220  ;  Kendall  v.  Poto- 
er$,  96  Mo.,  142;  Pryor  v.  Stone,  70  Am.  Dec.  [Tex.], 
344;  Spencer  v.  Oeissman^  37  CaL,  96.) 

Tlie  notice  served  on  the  sheriff  was  sufficient.  {McPhee 
V.  aHourk,  10  Col.,  301.) 

:••'  The  homestead  question  was  not  adjudicated.  {Gayer  v» 
Parker,  24  Neb.,  643 ;  Uppfatt  v.  Woermann,  30  Neb.,  189.) 

;.  ^ARRISON,  J. 

On  the  24th  day  of  February,  1890,  the  appellees  filed 
a  petition  in  the  district  court  of  Holt  county,  alleging  that 
H.  C.  McEvony,  of  appellants,  was  sheriff  of  Holt  county, 
iKebraska;  the  Holt  County  Bank,  a  corporation  doing 
business  at  O'Neill,  Nebraska;  that  on  or  about  June  10, 
]'89p,  the  bank  commenced  an  action  against  Sarah  A. 
^nigley  in  the  district  court  of  Holt  county,  and  procured 
an  order  of  attichment  to  be  issued  therein,  which  was  de- 
liviei^ed  to  the  sheriff,  McEvony,  who,  on  the  11th  day  of 
June,  1890,  levied  the  writ  on  lots  6,  7,  and  8,  in  block 
26,  O'Neill,  Nebraska;  that  subsequently  judgment  was 
rendered  in  the  action,  in  favor  of  the  bank,  in  the  sum  of 

$950,  and  on  the day  of ,  A.  D.  1890,  an  order 

of  sale  was  issued  and  delivered  to  the  sheriff  to  sell  the 
above  described  premises  for  the  satisfaction  of  the  judg- 
ment ;  that  the  petitioners  are  now,  and  have  been,  has- 
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band  and  wife  since  the  day  of ^  A.  D.  188-, 

and  that  Sarah  A.  Quigley  has  been  for  eight  years,  and 
now  iSy  owner  of  a  life  estate  in  said  premises  worth  not  to 
exceed  $2,000;  that  on  lots  Nos.  7  and  8  was  a  dwelling 
house  and  other  buildings,  and  the  same  have  been  used 
and  occupied  by  her  as  a  home  and  homestead  for  eight 
years  last  passed,  and  she  and  her  husband  have  so  oobu- 
pied  them  since  their  marriage;  that  prior  to  the  date  of 
the  levy  of  the  attachment  they  had  removed  a  part  of 
their  household  goods  therefrom  and  were  temporarily  ab- 
sent, but  with  the  intention  of  returning  thereto,  and  that 
they  did  so  return  and  continued  to  occupy  and  use  said 
premises  as  a  home ;  that  Sarah  A.  Quigley  served  a  no- 
tice in  writing  on  the  sheriff  that  she  claimed  said  premises 
as  a  homestead ;  that  the  sheriff  refused  and  refuses  to  call 
appraisers  to  ascertain  the  value  of  the  premises  or  to  dis« 
charge  the  levy  thereon,  and  is  about  to  offer  the  property 
for  sale  and  thus  deprive  petitioners  of  their  homestead, 
and  cause  them  irreparable  injury.  The  prayer  of  the 
petition  was  for  a  decree  declaring  lots  7  and  8,  block  26, 
to  be  the  homestead  of  the  peiitioners,  and  enjoining  the 
sheriff  from  further  proceeding  with  the  sale  as  to  these 
two  lots.  Appellants  filed  an  answer  to  the  petition,  ad- 
mitting that  McEvony  was  sheriff,  and  the  corporate  char- 
acter of  the  bank,  its  place  of  doing  business,  the  action  of 
the  bank,  the  issuance  of  the  attachment  therein,  and  itB 
levy  upon  the  property,  the  obtaining  of  the  judgment 
the  order  of  sale,  and  that  the  sheriff  was  proceeding  un- 
der it  to  make  the  sale;  admitted  further  the  life  estate  of 
Sarah  A.  Quigley  in  the  premises,  but  denied  the  allegation 
of  value;  admitted  that  there  was  and  is  a  dwelling  and 
other  buildings  on  lots  7  and  8,  but  denied  the  allegation 
of  their  homestead  character  or  use  as  such,  and  further 
denied  each  and  every  other  all^ation  of  the  petition,  and 
for  further  answer  allied,  in  substance,  that  the  Quigleys 
filed  a  motion  in  the  original  action  for  a  dissolution  of 
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the  attachment  thereio,  setting  forth  as  one  of  the  grounds 
for  the  dissolution  and  discharge  of  the  attachment  thdr 
claim  of  the  homestead  character  of  the  premises  and  their 
exemption  as  a  homestead;  that  by  this  motion  they  sub- 
mitted the  question  of  whether  the  premises  constituted 
their  homestead  to  the  consideration  and  decision  of  the 
oourty  and  that  the  court  determined  such  issue  against 
them^  and  such  adjudication  was  and  is  a  bar  to  the  pres- 
ent suit.  To  this  portion  of  the  answer  of  appellants 
which  set  up  new  matter  the  appellees  filed  a  reply^  which 
was  in  effect  a  general  denial.  A  trial  of  the  issues  to  the 
court  resulted  in  special  findings  on  the  points  in  the  case, 
in  favor  of  appellees,  and  a  decree  in  accordance  with  such 
findings  and  the  prayer  of  the  petition,  from  which  de- 
termination of  the  cause  the  appellants  have  duly  effected 
an  appeal  to  this  court. 

We  will  first  notice  the  contention  of  appellants,  that  the 
proceeding  by  motion  to  dissolve  the  attachment  and  the 
matters  therein  decided  were  such  as  to  constitute  an  adjudi- 
cation of  the  homestead  rights  of  the  Quigleys  in  the  prem- 
ises in  controversy,  aud  consequently  a  bar  to  the  bringing 
of  this  suit.  The  motion  to  dissolve  the  attachment  was 
made  on  the  grounds  that  the  order  of  attachment  was 
wrongfully  sued  out,  want  of  jurisdiction  of  the  court  to 
grant  the  writ,  the  untruth  or  falsity  of  the  allegation  of  non- 
residence  of  Sarah  A.  Quigley,  the  defendant  in  the  attach- 
ment suit,  aud  tiiat  the  property  levied  upon  was  the  home- 
stead of  the  defendauts  in  the  case.  The  main  propositions 
to  be  decided  at  such  a  hearing  are,  first,  the  sufficiency  of 
the  affidavit;  second,  the  falsity  of  the  charge  in  the  afiiila- 
vit  filed  to  obtain  the  issuance  of  the  writ  of  attachment- 
Whatever  matters  may  be  in  some  cases  necessarily  or  prop- 
erly heard  and  determined,  we  do  not  think  it  is  competent 
or  proper  practice,  where  the  writ  is  levied  upon  real  estate 
belonging  to  the  debtor,  to  allow  the  homestead  character  of 
the  property  to  be  drawn  in  question  as  one  of  the  grounds 
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for  the  motion  to  discharge  the  attachment     The  hearing 
is  upon  affidavits,  more  or  less  skill  folly  drawn,  according 
to  Uie  ability  or  lack  of  the  same  in  this  particular  branch 
of  the  party  who  frames  them,  or  his  artistic  skill,  or  want 
of  it,  in  the  affidavit  Hue.     We  think  it  is  unquestionable 
that  the  question  of  whether  the  premises  constitute  a  home- 
stead should  be  detcrmiued  in  proceedings  instituted  in  the 
manner  directed  by  our  statutory  law,  and  if  there  is  any 
disagreement,  then  the  same  can  be  determined  in  a  proper 
action  in  court,  in  which  issues  can  be  regularly  joined  and 
the  matter  tried  in  the  manner  prescribed  for  the  trial  of 
issues  of  law  and  fact,  and  that  the  ends  of  justice  will  be  bet« 
ter  subserved  by  this  latter  course  of  proceedings  than  by 
determination  of  the  homestead  question  in  the  course  of  a 
hearing  on  a  motion  to  discharge  an  attachment.    In  Laiig^ 
(hn  V.  Conklin,  10  O.  St,  439,  it  was  held:  "It  is  not 
competent  for  a  defendant  in  attachment  to  move  the  court 
to  discharge  the  attacliment  on  the  ground  that  the  prop- 
erty attached  does  not  belong  to  him,  and  it  is  ^ror  for  a 
court  or  judge  at  chambers  to  sustain  such  motion;''  and 
we  think  this  rule  applicable  to  the  case  at  bar.     The  at- 
tachment in  the  case  at  bar  seems  to  have  l)ecn  issued  on  an 
affidavit  which,  as  grounds  for  the  same,  allege<l  that  the 
defendant  was  a  non-resident  of  the  state,  and  the  judge  who 
passed  upon  said  motion  did  not  make  any  finding  as  to 
any  particular  portion  or  ground  of  the  motion,  but  made 
a  general  order  overruling  it     It  is  to  be  presumed  that  in 
doing  so  he  only  considered  and  passed  upon  such  ques- 
tions as  were  properly  before  him  by  the  motion,  and  if  so, 
be  did  not  decide  the  paragraphs  of  it  in  which  it  was 
sought  to  bring  into  controversy  and  decide  at  the  time  the 
question  of  the  homestead  character  of  lots  7  and  8,  block 
26,  and  their  exemption.     These  facts  were  not  in  direct 
issue  and  could  not  be  determined,  and  any  determination 
of  them  in  the  proceedings  by  motion  to  dissolve  the  attach- 
nent  was  not  conclusive,  as  they  could  not  then  be  prop 
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erly  in  controversy.  {UppfaU  v.  Waermann,  30  Neb.,  189; 
Gayer  v.  Parker,  24  Neb.,  643.) 

This  brings  us  to  the  main  contentions  in  the  case,  which 
may  be  briefly  stated  as  follows : 

First— That  the  notice  given  to  the  sheriff,  that  the  de- 
fendants in  the  attachment  suit  claimed  the  premises  to  be 
exempt  as  a  homestead,  was  not  served  on  the  officer  at  the 
time  of  the  levy,  as  required  by  law,  but  some  thirty  days 
afterwards,  and  was  not  served  by  the  husband,  but  was 
served  by  the  wife,  and  hence  was  ineffective. 

Second — That  the  defendants  (appellees)  failed  to  prove 
that  the  property  was  not  worth  more  than  $2,000;  that  it 
was  incumbent  upon  them  to  do  this,  and  having  failed, 
their  proof  was  incomplete  and  not  sufficient  to  support 
the  decree  in  their  favor. 

Third — The  evidence  does  not  show  that  they  were  oo* 
cupying  the  premises  levied  upon,  or  that  it  was  their  home^ 
but  on .  the  contrary  does  show  that  they  had  removed  to 
another  city  and  state,  and  abandoned  these  premises  as  a 
home. 

The  sections  of  our  statute  (see  Comp.  Stats.,  1893,  pp. 
600,  501)  governing  the  subject  of  homestead,  in  so  far  as 
a  discussion  of  it  will  be  necessary  in  this  case,  are  as  fol- 
lows : 

*' Section  1.  A  homestead  not  exceeding  in  value  $2,000, 
consisting  of  the  dwelling  house  in  which  the  claimant  re^ 
sides,  and  its  appurtenances,  and  the  laud  on  which  the  same 
is  situated,  not  exceeding  160  acres  of  land,  to  be  selected  by 
the  owner  thereof,  and  not  in  any  incorporated  city  or  vil- 
lage, or  instead  thereof,  at  the  option  of  the  claimant,  a 
quantity  of  contiguous  land  not  exceeding  two  lota  within 
any  incorporated  city  or  village  shall  be  exempt  from  judg- 
ment liens  and  from  execution  or  forced  sale,  except  as  in 
this  chapter  provided. 

''Sea  2.  If  the  claimant  be  married,  the  homestead  maj 
be  selected  from  the  separate  property  of  the  husband,  o^^ 
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with  the  ooDsent  of  the  wife^  from  her  separate  property. 

*     *     « 

''Sec.  5.  When  an  execution  for  the  enforcement  of  a 
jndf^ent  obtained  in  a  case  not  within  the  classes  enumer- 
ated in  section  3  is  levied  upon  the  lands  or  tenements  of  a 
head  of  a  family^  such  head  of  a  family  may  notify  the 
officer  at  the  time  of  making  the  levy  of  what  he  regards  as 
his  homestead,  with  a  description  thereof,  within  the  limits 
above  prescribed,  and  the  remainder  alone  shall  be  subject 
to  such  levy,  except  as  otherwise  provided  in  this  chapter. 
The  judgment  creditor  may  thereupon  apply  to  the  district 
court  in  the  county  in  which  the  homestead  is  situated,  for 

the  appointment  of  persons  to  appraise  the  value  thereof. 

«  «  «        '       *  *  «  « 

"Sec.  15.  The  phrase  'head  of  a  family/  as  used  in  this 
chapter,  includes  within  its  meaning:  First — The  husband, 
when  the  claimant  is  a  married  person.^'     *     ♦     ♦ 

It  is  first  claimed  that  inasmuch  as  the  statute  requires  the 
notice  to  be  given  at  the  time  of  the  levy,  and  that  its  ser- 
vice in  this  case  was  thirty  days  subsequent  to  the  time  of 
the  levy,  it  had  no  effect;  and  further,  that  the  law  requires 
it  to  be  served  by  the  "  head  of  the  family ,''  and  that  the  head 
of  the  family  in  this  case  was  the  husband,  and  the  notice 
served  in  this  case  was  signed  by  the  wife,  it  was  not  such 
a  notice  as  could  bind  the  sheriff  or  the  creditor,  or  affect  the 
attachment,  or  call  for  any  such  action  on  the  part  of  the 
creditors,  as  is  contemplated  by  section  5  above  quoted ; 
and  the  further  argument  n  advanced,  to  which  it  will 
probably  be  better  to  give  attention  here  than  elsewhere, 
that  there  is  nothing  to  show  that  the  wife  never  gave  her 
consent  to  the  selection  of  the  property  as  a  homestead. 
The  evidence  shows  that  the  Quigleys  went  to  Sioux  City 
on  or  about  August,  1889;  that  Sarah  A.  Quigley,  when 
she  returned  to  O'Neill,  about  the  middle  of  the  month 
of  July  of  the  following  year,  saw  the  attachment  notice  in 
the  papers  and  thus  for  the  first  time  became  aware  of  the 
10 
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levy  of  the  attachment  on  the  property  of  which  she  was 
the  owner.  The  evidence  further  discloses  that  she  at 
opce  wrote  to  her  husband,  then  in  Sioux  City,  and  imme- 
diately took  the  steps  prescribed  by  statute  to  establish  the 
exemption  of  what  they  claimed  as  their  home  and  home- 
stead, by  serving  or  having  served  upon  the  officer  the  no- 
tice required.  The  fact  that  she,  being  the  owner  of  the 
property,  signed  the  notice,  we  think  disposes  of  the  con- 
tention that  there  is  nothing  to  prove  that  she  ever  gave 
her  consent  to  its  selection ;  shows  not  only  that  she  was 
willing  it  should  be  so  chosen,  but  that  she  actively  and 
of  her  own  volition  set  it  apart  and  characterized  it  as 
a  homestead.  The  statutory  exemption  of  a  homestead 
was  intended  and  enacted  in  the  interest  of,  and  for  the 
benefit  of,  the  debtor,  and  it  is  the  policy  of  the  law  that 
such  enactments  be  liberally  construed,  so  that  the  inten- 
tion of  the  legislature  shall  be  enforced  or  carried  out  to  its 
fullest  and  greatest  extent,  and  especially  is  this  true  of 
homestead  and  exemption  acts.  The  primary  and  sole  ob- 
ject and  purpose  of  the  notice  required  by  the  section  of 
our  statutes  doubtless  was  and  is  that  the  sherifP,  and  the 
attachment  or  execution  creditors,  should  and  shall  be 
apprised  of  the  debtor's  right  or  claim  of  right  in  the 
premises, that  they  may  act  or  proceed  accordingly;  and  we 
think  that  the  notice  in  this  case,  given  as  it  was  by  the 
party  owning  the  property,  and  as  soon  as  it  was  ascer- 
tained that  a  levy  had  been  made,  was  sufficient  to  apprise 
the  sheriff  and  creditor  of  t^e  right  claimed  by  the  debtor 
in  the  property,  and  was  sufficient,  both  as  to  the  person 
signing  and  giving  it  and  as  to  the  time  of  service,  to  sat- 
isfy and  fulfill  the  requirements  of  the  law  in  r^rd  to 
notice.  {MoPhee  v.  (yRourke,  3  Am.  St.  Rep.,  679,  10 
Col.,  301.) 

We  will  next  discuss  the  claim  that  it  devolved  upon 
the  appellees  to  prove  the  value  of  the  premises  which 
they  allege  is  their  homestead,  and  that  having  fieiiled  so  to 
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do,  there  is  such  a  lack  of  proof  on  their  part  as  precludes 
the  rendering  of  a  decree  in  their  favor.  There  were 
three  lots  levied  upon  hj  the  sheriff  by  virtue  of  the 
writ  of  attachment,  and  the  debtor  then  selected  two 
of  them  upon  which  stood  the  buildings,  and  notified  the 
sheriff  of  such  selection.  Under  the  provisions  of  the 
statute,  section  1,  above  quoted,  the  debtor  was  entitled  to 
two  lots,  and  having  taken  the  initiative  steps  to  preserve 
and  protect  the  homestead  right,  the  debtor  had  done  all 
that  the  law  required  in  the  first  instance.  The  property 
selected  was  within  the  limit  as  to  quantity  allowed  by  the 
terms  of  the  statute,  and  any  excess  in  value  did  not  make 
any  other  proceedings  necessary  on  the  part  of  the  debtor. 
It  then  devolved  upon  the  creditor  as  a  duty  to  ascertain 
the  value  of  the  premises  selected,  in  the  manner  pointed 
out  in  the  law,  by  making  application  for  an  appraisal,  and 
having  its  value  assessed,  aud  until  a  creditor  did  so,  no 
valid  sale  could  be  made  by  the  sheriff  of  the  lots  selected 
as  a  homestead.  (See  Riggs  v.  Sterling^  1  Am.  St.  Rep.,  554, 
60  Mich.,  643,  and  cases  cited.) 

The  third  contention  of  the  appellants  is  that  the  evi- 
dence introduced  in  the  case  was  not  of  such  a  character  as 
to  warrant  the  court  in  finding  that  the  premises  consti- 
'  toted  the  homestead  of  the  appellees  at  the  time  the  officer 
levied  the  writ  of  attachment  upon  them;  but,  on  the  con- 
trary, the  testimony  clearly  disclosed  that  the  Quigleys  had 
removed  to,  and  were  living  at  the  time  of  the  levy  in, 
Sioux  City,  Iowa,  and  had  abandoned  these  premises  as  a. 
home  and  homestead.  The  testimony  in  this  case  may,  we 
think,  fairly  be  said  to  establish,  that  on  or  about  August, 
1889,  the  appellee,  being  then  engaged  in  the  millinery 
business  in  O'Neill,  and  occupying  these  premises  as  a 
home,  became  dissatisfied  with  the  returns  from  her  busi- 
ness and  concluded  to  remove  to  Sioux  City  for  the  purpose 
of  disposing  of  the  stock  of  goods,  and  did  go  to  Sioux 
City,  rented  a  store  room,  and  engaged  in  business  there; 
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also  rented  a  house  for  residenoe  purposes  and  together 
with  her  husband  lived  therein ;  that  when  they  removed 
from  O'Neill  they  did  not  take  with  them  all  their  house- 
hold goods,  but  left  quite  a  number  of  articles  in  the  house 
and  buildings  on  the  lots  levied  upon;  that  before  starting 
they  took  counsel  as  to  whether  they  could  leave  these 
premises  and  go  to  Sioux  City  as  they  did,  and  go  into 
business  there  for  a  time,  and  not  jeopardize  their  home- 
stead right,  and  were  informed  that  they  could^  p/ovided 
their  removal,  was  temporary  and  with  a  bona  fide  intention 
to  return.  That  this  evidence  in  regard  to  taking  counsel 
was  competent  and  material  see  Painter  v.  Steffen,  54  N. 
W.  Rep.  [la.],  229,  in  which  case  it  was  held:  *'On 
the  question  of  whether  plaintiffs  have  abandoned  their 
homestead,  evidence  that  before  going  away  plaintiffs  took 
legal  advice  tliat  such  absence  would  not  constitute  an 
abandonment  if  there  was  a  bona  fide  intention  to  return 
is  admissible  as  res  geatcB.^*  The  evidence  further  shows 
that  they  never  intended  to  leave  these  premises  perma- 
nently, only  temporarily,  and  that  it  was  at  all  times  their 
intention  to  return  to  it,  as  they  did,  as  a  home.  During 
the  time  they  were  away  from  it  the  property  in  O'Neill 
was  rented  to  some  person,  and  there  is  evidence  in  the 
record  that  they,  or  that  Sarah  A.  Quigley,  stated  during 
this  time  that  they,  or  she,  would  never  return  to  O'Neill 
to  live  or  to  stay.  While  it  is  true  that  the  evidence 
was  conflicting  on  this  and  some  other  points,  we  cannot 
*say  that  the  finding  of  the  court,  that  the  testimony,  con- 
sidered as  a  whole,  supported  the  claim  of  appellees  to  the 
premises  in  suit  as  their  homestead,  was  clearly  wrong,  or 
that  there  was  not  evidence  sufficient  to  support  or  warrant 
such  a  finding,  and,  according  to  a  well  established  rule  of 
this  court,  cannot  disturb  it.  {White  Lake  Lumber  Cb.  i;. 
Stone,  19  Neb.,  402;  Witter  v.  Hoover,  24  Neb.,  605; 
Aultman  v.  Patterson,  14  Neb.,  58;  McLaughlin  v.  San- 
dusky,  17  Neb.,  110.)     Each  case  of  this  nature,  where  the 
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abaDdonment  of  a  homestead  is  involvedy  must  be  decided 
or  turn  upon  a  conclusion  or  determination^  under  the  tes- 
timony, of  whether  or  not  the  intention  to  abandon  existed, 
and  that  there  was  an  actual  abandonment,  and  it  follows 
necessarily  that  every  individual  case  must  depend  upon 
and  be  governed  by  the  facts  developed  in  it.  In  Eokman 
V,  Scottf  34  Neb.,  817,  we  find  the  following  statement, 
which  is  quite  applicable  to  the  case  at  bar:  **It  appears 
that  W.  T.  Scott  went  to  Beatrice  in  1888  to  obtain  em- 
ployment; that  there  was  no  intention  to  remove  from 
Pawnee  City,  although,  in  consequence  of  the  expense  of 
supporting  his  family  in  one  place  and  hiring  his  own  board 
in  another,  his  family  moved  temporarily  to  Beatrice,  and 
the  wife  rented  the  homestead,  and  afterwards  she  returned 
to  Pawnee  City  and  sold  and  conveyed  the  same.  To  con- 
stitute an  abandonment  of  a  homestead  two  things  must 
concur,  viz.,  an  intention  to  abandon,  and  actual  abandon- 
ment. {Elder  v.  ReiUy,  10  N.  W.  Eep.  [la.],  804.)  In 
the  case  at  bar  the  proof  fails  to  show  an  actual  abandon- 
ment, and  the  lien  of  the  judgment  did  not  attach  to  the 
same.''  (See,  also,  Painter  v.  Steffen,  64  N.  W.  Rep.*  [la.], 
229 ;  Osborne  v.  Schoonmaker,  28  Pac.  Rep.,  711, 47  Kan., 
667;  Robinsan  v.  Swearingin,  17  S.  W.  Rep.  [Ark.],  365.) 
In  Edwards  v.  Reid,  39  Neb.,  645,  decided  by  this  court 
March  6,  1894,  it  was  held:  ** Removing  from  a  home- 
stead and  residing  temporarily  elsewhere  for  the  purpose 
of  business,  pleasure,  or  health,  will  not  work  an  abandon- 
ment of  a  homestead,  unless  coupled  with  such  removal  is 
the  intention  not  to  return,  or,  after  removal,  the  intention 
is  formed  of  remaining  away.''  The  judgment  of  the  dis- 
trict oourt  ia 


Affirmed. 
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Jambs  W.  Love  v.  Leverett  R  Putnam. 
FiLKD  Junk  6, 1894.    Na  4831. 

Chattel  Mortgages:  Description  of  Psopsrtt.  A  descrip- 
tion in  a  chattel  mortgage  which  suggests  inquiry,  by  the  aid  of 
which  a  party  will  be  able  to  ascertain  the  location  of  property 
and  to  otherwise  identify  it^  is  sufficient 


%  : :  EviDSNGB.     The  description  in  the  morl^iga, 

under  which  one  party  claimed  io  this  case,  held  sufficient  to 
create  a  lien  on  the  property  described,  in  fa?or  of  the  mortgagee 
or  his  assigns,  and  the  evidence  sufficient  to  warrant  a  finding 
that  the  party  who  afterwards  purchased  the  property  had  act- 
ual notice  of  the  lien  created  by  the  mortgage. 

8.  Instruotions :  Review.  Instructions  to  a  jury  should  be  con- 
sidered together  and  as  a  whole,  and  their  meaning  and  efieck 
determined  from  their  oonstmction  when  so  considered,  and  not 
by  selecting  and  referring  to  detached  paragraphs  or  portions 
alone,  and  when  thus  weighed  they  are  found  to  be  correct,  no 
error  can  be  predicated  upon  the  action  of  the  court  in  giving 
them. 

4.  Instructions  given  and  refused  by  the  court  «zamined,and 

hdd  no  error  in  either  the  giving  or  refusing. 

Error  from  the  district  court  of  Dodge  countj.  Tried 
below  before  Post,  J. 

JE  F.  Gray  J  for  plaintiflp  in  error. 

Fricky  Dolezal  &  SfinsoHy  cojitra. 

Harrison,  J. 

This  is  an  action  instituted  in  the  district  court  of  Dodge 
county  by  the  defendant  in  error  against  plaintiff  in  error 
to  recover  damages  for  the  alleged  conversion  of  some  hay 
by  plaintiff  in  error  which  it  is  claimed  by  defendant  in 
error  belonged  to  him.  The  petition  was  in  the  words  and 
figures  following : 
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"  The  plaintiff  complains  of  the  above  named  defendant 
and  alleges  that  on  the  8th  day  of  August^  1887,  one  N. 
L.  Hughes  made  and  delivered  his  certain  promissory  note 
in  writing  to  I.  B.  Hickok  in  words  and  figures  following, 
to-wit: 
"  *  $167.  Fremont,  Nebraska,  August  8, 1887. 

"*  Sixty  days  after  date  we  jointly  and  severally  prom- 
ise to  pay  to  the  order  of  I.  B.  Hickok  one  hundred  and 
flixty-seven  -^^  dollars,  for  value  received,  with  interest 
at  ten  per  c^nt  per  annum,  payable  annually,  from  date 
until  paid.  N.  L.  Hughes. 

"* Address:  Qty.' 

''That  to  secure  the  payment  of  said  note  said  N.  L. 
Hughes,  on  said  8th  day  of  August,  1887,  made  and  deliv- 
ered to  said  I.  B.  Hickok  a  chattel  mortgage  in  writing, 
duly  signed  by  said  N.  L.  Hughes,  and  thereby  conveyed 
to  said  I.  B.  Hickok,  as  security  for  said  note,  the  follow- 
ing described  goods  and  chattels,  to-wit:  One  hundred 
thirty  tons  of  hay  in  stack  on  the  east* half  of  northwest 
quarter  of  section  30,  township  18,  range  6,  in  Dodge 
county,  Nebraska ;  that  on  the  8th  day  of  August,  1887, 
at  5  o'clock  and  55  minutes  P.  M.  said  mortgage  was  duly 
filed  for  record  in  the  ofSce  of  the  county  clerk  of  said 
Dodge  county ;  that  on  or  about  the  1st  day  of  October, 
1887,  said  I.  B.  Hickok,  for  a  valuable  consideration,  and 
before  said  note  and  mortgage  became  due,  did  in  the  usual 
course  of  business  assign  said  note,  with  the  moneys  due 
thereon,  to  this  plaintiff,  and  did  at  the  same  time  deliver 
snid  note  and  mortgage  to  this  plaintiff,  and  said  plaintiff 
thereby  became,  and  at  the  limes  hereinafter  stated  was, 
and  now  is,  the  owner  of  said  note  and  mortgage ;  that 
no  part  of  said  note  has  been  paid  except  the  sum  of  $8.66, 
paid  on  the  30th  day  of  August,  1888;  that  on. or  about 

the day  of ,  1888,  and  before  the  commencement 

of  this  action,  and  while  plaintiff  was  the  owner  of  said 
note  and  mortgage  and  the  special  owner  of  the  130  tons  of 
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haj  above  described  and  entitled  to  the  immediate  posses- 
sion of  said  property  of  the  value  of  $260,  said  defendant 
took  possession  of  100  tons  of  said  hay  and  unlawfully 
and  wrongfully  converted  (he  same  to  his  own  use,  to  the 
damage  of  (he  plaintiff  $200.  Wherefore  the  ]>iaintiff 
prays  judgment  against  said  defendant  for  the  sum  of  S200^ 
with  costs  of  suit." 

To  this  the  plaintiff  in  error  filed  the  following  answer: 
"The  defendant,  for  answer  to  the  plaintiff's  petition 
herein,  admits  that  N.  L.  Hughes  executed  and  delivered 
the  note  mentioned  in  said  petition  to  I.  B.  Hicl%ok,  and 
admits  that  N.  L.  Hughes  executed  the  mortgage  mentioned 
in  the  petition  and  that  it  was  filed  as  stated  in  the  peti- 
tion ;  but  defendant  denies  that  said  'mortgage  was  in  the 
terms  stated  in  said  petition,  or  conveyed  130  tons  of  hay, 
or  conveyed  any  hay,  and  defendant  denies  each  and  every 
allegation  in  said  petition  not  al)ove  expressly  admitted;" 
and  on  a  trial  of  the  issues  in  the  case  to  the  court  and  a 
jury  a  verdict  was. returned  for  defendant  in  error  in  the 
sum  of  $150.  Motion  for  a  new  trial  was  filed  by  the 
unsuccessful  party,  J.  W.  Lf)ve,  argued,  submitted,  and 
overruled,  and  judgment  rendered,  on  the  verdict,  for  Put- 
nam. To  reverse  this  judgment  the  plaintiff  in  error  has 
prosecuted  a  petition  in  error  to  this  court. 

The  first  error  which  is  argued  by  counsel  for  plaintiff 
in  his  brief  is  that  the  description  of  the  property  contained 
in  the  chattel  mortgage  executed  by  Hughes  to  Hickok, 
and  sold  by  him  to  Putnam^  was  insufficient  and  indefinite, 
and  did  not  pass  any  title  to  the  hay  in  question  to  Hickok 
or  Putnam,  and  if  it  did,  was  not  sufficient  to  be  construct- 
ive notice  to  him  of  the  mortgaging  of  the  hay  or  the  lien 
created  thereby,  or  to  put  him  upon  inquiry  regarding  the 
title  before  he  purchased  it,  and  in  this  connection  that  the 
court' erred  in  allowing  Hughes  to  answer  the  following 
question  over  the  objection  of  plaintiff  in  error:  "Mr. 
Hughes,  you  may  state  whether  the  hay  described  in  the 
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mortgage,  Exhibit  B,  is  the  hay  you  mortgaged  to  Mr. 
Hickok/^  the  objection  of  the  plaintiff  in  error  being  that 
the  question  was  ^'incompetent,  irrelevant,  immaterial,  and 
seeking  to  vary  the  terms  of  a  written  instrument,  and  as 
seeking  to  aid  a  defective  and  indefinite  description  in 
the  mortgage  by  parol  tesiimony,  and  to  substitute  parol 
testimony  as  a  descriptit)ii  of  the  property  for  that  in  writ- 
ing/' The  record  shows  that  at  the  time  of  this  objection 
the  plaintiff  below  offered  to  prove  that  ''the  description  in 
this  mortgage  is  defective;  that  is,  there  was  a  mistake 
made  in  describing  the  range  on  which  the  hay  was  located 
— the  hay  is  described  as  being  upon  section  30,  township 
18,  range  6,  when  it  ought  to  have  been  section  30,  town* 
ship  18,  range  7  east;"  and  further  offers  to  prove  that  the 
Love  farm  mentioned  in  the  mortgage  was  the  Love  that 
is  defendant  in  this  action,  and  that  he  had  no  other  farm 
at  that  time  in  section  30,  township  18,  range  6,  and  did 
own  the  farm  six  miles  further  east  in  section  30,  township 
18,  range  7;  and  the  above  objection,  being  reneweil  to 
the  offer,  was  overruled  and  the  evidence  received,  to  which 
exception  was  taken  by  attorney  for  Mr.  Love.  The  above 
assignmentsof  error  all  have  reference  to  and  depend  upon 
the  determination  of  the  sufficiency  or  insufficiency  of  the 
description  contained  in  the  mortgage.  The  description  of 
the  property  in  the  mortgage  was  as  follows :  "One  hundred 
thirty  tons  of  hay  now  in  stack  upon  east  half  northwest 
quarter  of  section  30,  town  18,  range  6;  also,  one  sorrel 
horse,  thirteen  years  old;  one  bay  horse,  twelve  years  old; 
one  spring  wagon,  three  spring;  one  set  of  double  harness; 
said  property  is  now  and  will  be  kept  on  J.  W.  Love's  farm 
northwest  of  town."  The  land  upon  which  the  hay  in  con- 
troversy was  standing  was  in  range  7  and  not  in  range  6, 
as  stated  in  the  mortgage,  but  it  was  on  the  farm  of  J.  W. 
Love  northwest  of  town,  and  Hughes  had  obtained  of  J. 
W.  Love  the  right  to  cut  the  grass  upon  this  land  and  put 
up  the  hay,  this  being  the  same  J.  W.  Love,  party  defend- 
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ant  in  the  court  below,  and  he  had  no  farm  answering  to 
the  description  by  part  of  section  and  township  and  range 
set  forth  in  the  mortgage.  Such  a  description  has  been 
held  sufficient  in  a  number  of  cases.  (See  Rawlins  v.  Ken- 
nard,  26  Neb.,  181;  Peters  v.  Parsons,  18  Neb.,  191; 
WUey  t?.  Sharsj  21  Neb.,  712;  Buck  v.  Davenport  Satnngs 
Bank,  29  Neb.,  407.)  We  are  satisfied  that  the  deKsription 
in  the  mortgage  was  sufficient  to  give  Mr.  Love  notice  of 
the  rights  of  the  other  parties  in  the  hay;  but  there  is  this 
much  further  to  be  said  here:  It  was  shown  by  four  wit- 
nesses on  behalf  of  the  plaintiff  below  that  they  had  con- 
versations with  Mr.  Love  in  reference  to  this  hay  and  this 
mortgage  lien  upon  it,  before  the  time  he  claimed  to  have 
purchased  Hughes'  interest  in  the  hay,  and  that  he  had 
full  notice  and  knowledge  of  the  existence  of  the  mort- 
gage and  that  it  purported  to  convey  this  particular  hay. 
Mr.  Love  denies  that  he  had  any  such  notice,  or  any  actual 
knowledge,  of  the  existence  of  the  mortgage  on  the  hay  at> 
the  time  he  claims  to  have  paid  for  any  interest  Hughes 
had  in  it.  Hence  there  was  a  conflict  of  evidence  on  this 
point,  but  the  jury  determined  it  in  favor  of  the  defendant 
in  error,  and,  according  to  a  well  settled  rule  of  this  court, 
that  a  finding  made  upon  conflicting  evidence  will  not  be 
disturbed  unless  clearly  wrong,  this  finding  must  prevail; 
and  if  Mr.  Love  had  actual  notice  of  the  mortgage  and  of 
its  lien  upon  this  hay,  error,  if  any,  committed  in  the  ad- 
mission of  the  testimony  objected  to  was  without  prejudice. 

It  is  claimed  that  the  court  erred  in  refusing  to  give  in- 
struction No.  1  and  also  No.  2  requested  by  plaintiff  in 
error.  These  instructions  were  directed  to  and  raised  the 
same  questions  argued  above  under  the  objections  to  the 
testimony,  and  the  mortgage  being  admitted  in  evidence, 
and  agreeably  to  the  conclusion  there  reached,  the  assign- 
ment of  error  because  of  the  refusal  to  give  these  instruc- 
tions must  be  held  not  well  taken. 

It  is  next  contended  that  the  court  erred  in  giving  in- 
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stniciioii  No.  6  to  the  jury,  being  one  of  the  instructions 
given  by  the  court  on  its  own  motion.  This  instruction 
reads  as  follows:  "The  jury  are  instructed  that  the  chattel 
mortgage  given  in  evidence,  and  the  transfer  or  assignment 
of  the  note  by  the  mortgagee,  I.  B.  Hickok,  to  the  plaint^ 
iff,  would  pass  the  legal  title  to  the  hay  therein,  described 
to  the  plaintiff,  if  from  the  evidence  in  this  case  the  jury 
believe  that  the  witness  N.  L.  Hughes,  at  the  time  of  the 
execution  of  said  mortgage,  was  the  owner  of  said  hay.'' 
It  is  argued  that  the  judge  trying  the  case,  in  giving  the 
above  instruction,  assumed  it  to  be  conclusively  proved 
without  conflict  that  the  hay  in  question  was  intended  to  be 
embraced  in  the  mortgage,  and  that  defendant  below  knew  it 
at  the  time,  and  that  he  was  clearly,  and  beyond  a  question 
for  the  jury,  estopped  from  controverting  it.  We  do  not 
think  this  instruction  can  be  fairly  said  to  be  open  to  the 
criticism  urged.  An  instruction  or  instructions  are  given 
after  the  evidence  is  all  in  and  before  the  court  and  jury, 
and  must  be  directed  and  applicable  to  the  testimony  as 
developed  in  the  case.  The  judge,  when  he  admitted  the 
mortgage  in  evidence,  determined  that  it  was  sufficient  to 
pass  the  title  to  the  hay  embraced  therein  and  to  be  con- 
structive notice  of  its  conveyance  by  the  mortgage,  and  he 
here  but  states  the  legal  effect  of  the  assignment  or  trans- 
fer of  the  note  secured  by  the  mortgage;  and,  in  view  of 
all  the  evidence  introduced  on  the  trial  of  the  case,  and 
upon  which  he  wfis  basing  his  instructions,  we  think  it  was 
fully  applicable  and  pertinent  thereto,  and  its  giving  war- 
ranted and  not  erroneous. 

It  is  next  complained  that  the  court  erred  in  not  giving 
instructions  numbered  3  and  4  requested  hy  plaintiff  in 
error.  These  instructions  are  as  follows :  "That  if  the  de- 
fendant told  Hughes  he  might  have  the  hay  in  question 
when  he  should  pay  the  rent  for  the  ground,  and  upon 
this  permission,  and  no  other,  Hughes  cut  and  put  up  the 
hay,  then  the  title  in  the  hay  would  remain  in  defendant 
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until  the  rent  was  paid,  and  if  yoii  so  find  the  facts 
to  be,  and  also  find  that  Hughes  had  not  paid  the  rents 
when  the  morfgiige  was  made,  then  it  will  be  your  duty  to 
return  your  vei-dict  for  the  defendant."  No.  4:  "If  you 
find  from  the  evidence  that  the  defendant  Love  bought 
Hughes'  interest  in  the  hay  in  question  and  paid  upon  the 
same  $100  in  at  bank  on  Hughes'  note,  as  agreed  between 
them  he  should  do,  before  he.  Love,  had  any  actual  notice 
of  the  mortgage  introduced  in  evidence,  then  it  will  be 
your  duty  to  return  a  verdict  in  favor  of  the  defendant 
Love."  The  propositions  covered  by  these  two  instructions, 
and  which  it  was  sought  by  them  to  direct  the  attention  of 
the  jury,  were  fully  embraced  in  the  instructions  given  by 
the  court  on  its  own  motion,  hence  it  was  not  error  to  re- 
fuse to  give  them.  (See  Ahgle  v,  Bilby^  25  Neb.,  695 ;  City  of 
Lincoln  v.  Smith,  28  Neb.,  762;  Northeastern  N.  R,  Cb.  v. 
Frazier,  26  Neb.,  42.) 

Our  attention  is  particularly  called  by  the  petition  in 
error  and  brief  for  plaintiff  in  error  to  instructions  8,  9, 
and  10  given  by  the  court  on  its  own  motion,  and  it  is 
strenuously  insisted  that  it  was  error  to  give  each  and  every 
one  of  the  above  numbered  instructions,  more  especially  No. 
10.  After  a  close  and  careful  reading  and  examination  of 
these  instructions,  in  connection  with  all  the  others  sub- 
mitted to  the  jury  for  their  information  and  guidance,  and 
tlieir  applicability  to  the  issues  and  evidence  in  the  case, 
and  giving  due  weight  to  the  argument  of  the  counsel  in  the 
briefs  filed  and  authorities  cited  therein,  we  are  convinced 
that  the  action  of  the  court  in  giving  these  instructions  was 
not  open  to  the  oljections  urged  against  it  and  was  not 
erroneous;  that  the  instructions,  when  considered  and  con- 
strued together  as  a  whole,  properly  stated  the  law  applica- 
ble to  the  case,  and  fairly  subnntted  the  questions  of  fact 
arising  in  the  action  and  were  not  prejudicial  to  the  plaini- 
iff  in  error,  and  if  so,  they  complied  with  the  well  settled 
rule  of  this  court,  "That  instructions  are  to  be  considered 
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and  oonstrued  together  and  their  meaning  and  effect  thus 
determined,  and  not  by  reference  to  detached  portions  alone.'* 
(See  Murphy  v.  State,  15  Neb.,  383;  City  of  Lincoln  v. 
Smith,  28  Neb.,  762;  Campbell  v.  Holland,  22  Neb.,  589.) 
The  judgment  of  the  district  court  is 

Affirmed. 

Post,  J.,  not  sitting,  having  presided  at  t^  trial  in  the 
district  court.  y^ 


u 
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Richard  Ellison  v.  Joel  T.  Albright.  U   S 

FiLBD  June  6, 1894.     No.  5429. 

Payment:  Gonclusiybness  of  Rbcbipt  as  to  Stbanobbs.  As 
aifainst  strangen  thereto,  a  receipt  is  ineompetent  evidence  of 
the  payment  thereby  acknowledged ;  for,  as  against  snch  stran- 
geifl,  such  receipt  i^bnt  the  hearsay  declaration  of  the  party  who 
signed  it,  made  withont  opportunity  for  his  cross-ezaminatioB, 
and  independently  of  the  sanction  of  his  oath. 

Error  from  the  district  court  of  Thayer  county.  Tried 
below  before  Hastings,  J. 

C.  L.  Richards,  MarqaeU,  Deweeae  &  HaU^  and  W.  H. 
MorriSf  for  plaintiff  in  error. 

W.  P.  Freeman  and  Ben  8.  Baker,  contra. 

Ryan,  C. 

In  this  action  as  originally  bronght  in  the  district  oonrt 
of  Thayer  county  Joel  T.  Albright  was  plaintiff  and  Rich- 
ard Ellison  was  defendant  Except  where  otherwise  ex- 
pressly noted  the  same  designation  will  be  applied  to  the  re- 
spective parties.    In  his  petition  plaintiff  Albright  alleged 
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''that  on  the  19th  day  of  February^  1886,  the  plaintiff,  then 
being  the  owner  of  the  southwest  quarter  of  sectioti  28  und 
the  northeast  quarter  of  section  34,  all  in  township  4  north, 
range  1  west,  6th  P.  M.,  in  Thayer  county,  Nebraska,  sold 
and  conveyed  the  same  to  said  defendant,  for  which  defend- 
ant agreed  to  pay  plaintiff  the  sum  of  $6,400  at  that  date; 
that  the  defendant  has  paid  plaintiff  as  part  consideration 
for  said  real  estate  the  sum  of  $3,930,  as  follows:  The  sum 
of  $1,200  thereof  by  assuming  and  agreeing  to  pay  one- 
half  part  of  a  mortage  for  |2,400  which  had  been  previ- 
ously given  by  plaintiff  on  said  nortlieast  quarter  of  said 
section  34  and  other  land  of  plaintiff;  also  by  assuming 
and  agreeing  to  pay  a  mortgage  for  $1,600  which  had  been 
previously  given  ,  by  plaintiff  on  said  southwest  quarter  of 
said  section  28,  and  which  said  mortgages,  with  interest  and 
taxes  on  said  land,  then  amounted  to  the  sum  of  $2,930; 
and  also  the  further  sum  of  $1,000  thereof  in  cash.  The 
plaintiff  further  says  that  the  sum  of  $2,470  of  said  sum 
of  $6,400,  the  purchase  price  which  defendant  agreed  to 
pay  plaintiff  for  said  lands,  with  interest  thereon  at  the 
rate  of  seven  per  cent  per  annum  from  the  19th  day  of 
February,  1886,  is  unpaid  and  now  due  from  the  defend- 
ant to  the  plaintiff."  Following  the  above  language  thera 
was  set  out  in  the  petition  what  was  termed  a  '^ second 
cause  of  action.'^  This  appears  to  have  been  but  another 
statement  of  the  same  cause  above  set  out,  with  some  slight 
variations  unimportant  to  note,  since  Albright  in  this  court 
disclaims  any  reliance  on  said  so-called  '' second  cause  of  ac- 
tion." In  the  petition  there  followed  the  so-called  '^second 
cause  of  action"  this  language:  ^'3.  That  at  the  instance 
and  request  of  the  defendant,  and  relying  on  the  defend- 
ant's promise  to  reimburse  plaintiff  therefor,  the  plaintiff 
has  incurred  expense,  costs,  and  attorney's  fees  in  endeav- 
oring to  sustain  his  title  and  claim  to  said  stock  of  goods, 
wares,  and  merchandise,  amounting  to  the  sum  of  $337.46, 
an  itemized  bill  and  statement  of  said  expenses,  c^sts,  and 
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attorney's  fees  being  hereto  attached,  marked  Exhibit  A, 
and  made  a  part  hereof.''  On  the  trial  there  was  intro- 
duced no  testimony  to  sustain  the  above  claim  for  attorney's 
fees,  costs,  and  expenses,  hence  this  part  of  the  petition 
will  be  dismissed  from  further  consideration.  Plaintiff 
alleged  that  he  had  sustained  damages  in  the  premises  in 
the  sum  of  $3,500,  no  part  of  which  had  been  paid,  and 
be  prayed  judgment  in  the  sum  named,  with  seven  per  cent 
interest  on  $2,470  from  February  19,  1886. 

In  the  brief  filed  on  behalf  of  the  defendant  in  error 
Albright  his  counsel  summarized  the  facts  constituting 
plaintiff's  cause  of  action  in  this  language:  ^'Albright 
sold  and  conveyed  the  land  before  described  to  Ellison 
for  $6,400,  which  fact  is  admitted  by  all.  That  Albright 
received  $1,600  and  $1,200  (being  the  mortgage  on  the 
quarter  in  section  28,  and  one- half  of  the  mortgage  on  the 
quarter  in  section  34,  with  other  lands,  with  some  accrued 
interest)  and  the  further  sum  of  $1,021  (or  $1,023)  there 
is  no  dispute.  Allow  us  to  say  the  mortgages  assun^ed, 
with  accrued  interest,  and  the  cash  paid,  left  only  $2,470 
of  the  purchase  price  of  the  land,  to-wit,  $6,400.  It  was 
this  balance  of  the  purchase  money  for  which  suit  was 
commenced."  This  concise  statement  of  the  matters  in 
issne,  limiting  as  it  does  the  inquiry  to  the  item  of  $2,470, 
will  be  accepted  as  correct,  for  thereby,  without  prejudice 
to  the  rights  of  either  party,  is  avoided  a  tedious  recitation 
of  the  matters  presented  by  the  answer  and  reply.  To  an 
understanding  of  the  matters  involved  it  will  be  necessary 
to  explain  the  transactions  which  gave  rise  to  the  alleged 
indebtedness  for  the  sum  last  mentioned.  For  this  pur- 
pose the  evidence  on  this  point  of  Mr.  Albright,  summar- 
ised, was  as  follows:  On  February  19,  1886,  Albright  sold 
the  southwest  quarter  of  section  28  and  the  northeast  quar- 
ter of  section  34,  town  4,  range  1  west,  6th  P.  M.,  situate 
in  Thayer  county,  to  Richard  Ellison  for  $6,400.  On  one 
of  these  quarter  sections  there  was  a  mortgage  of  $2,400, 
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with  some  interest  due^  one-half  of  which  principal  and 
Interest  was  assumed  by  the  grantee.  On  the  otlier  quarter 
tliere  was  a  mortgage  of  $1,600,  with  some  interest  due, 
the  payment  of  the  entire  amount  of  which  was  assumed 
by  EUison.  In  addition  to  assuming  payment  of  the  above 
amounts,  EUison  was  to  pay  Albright  either  $1,021  or 
$1,023) — tliere  is  some  uncertainty  as  to  the  exact  amount, 
— which  left  to  be  provided  for  the  $2,470  above  referred 
to.  Albright  agreed  for  this  $2,470  to  accept  a  stock  of 
goods  owned  by  a  Mr.  Brown.  On  this  stock  EUison  held 
a  chattel  mortgage  and  a  biU  of  sale  answering  the  purposes 
of  a  chattel  mortgage.  It  was  agreed  between  EUison  and 
Brown  that  the  amount  due  on  the  notes  secured  by  these 
two  instruments  was  $1,800.  Before  negotiations  were 
consummated,  however,  the  sheriff  of  Thayer  oounty  levied 
on  the  stock  of  goods  and  garnished  Ellison  for  the  satis- 
fiictionof  a  claim  due  from  Brown.  These  proceedings  by 
the  sheriff  caused  a  delay  in  closing  up  the  trade.  It  was 
finally  arranged,  however,  that  the  difterenoe  between  the 
$1,800  and  the  estimated  value  of  the  stock  of  goods, 
which  was  $2,470,  should  be  paid  by  Ellison  to  Brown, 
less  the  amount  of  the  two  executions,  which  left  $418  going 
from  Ellison  to  Brown.  Following  this  adjustment,  Al- 
bright sent  a  note  by  Mr.  Brown  to  Mr.  Ellison,  wherein 
he  said  for  Ellison  to  settle  with  Brown  according  to  the 
agreement;  that  the  stock  had  fallen  a  little  short,  but  that 
would  be  fixed  in  rent  with  Mr.  Brown.  There  was  a  de- 
fect in  the  title  to  the  land  which  was  to  be  conveyed  to 
EUison,  and,  therefore,  when  this  order  was  presented  to 
him,  he  refused  to  pay  it;  subsequently  the  defect  in  title 
having  been  obviated,  the  land  was  conveyed  by  Albright 
to  Ellison,  and  Albright  took  possession  of  the  goods. 
EUison  indorsed  to  Albright,  without  recourse,  the  notes 
of  Brown,  on  which  was  due  the  sum  of  $1,800,  together 
with  the  chattel  mortgages  securing  payment  of  that 
amount.     These  notes  and  the  mortgages  were  left  in  a 
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i)ank  at  Alexandria,  and  Mr.  Albright  had  no  knowledge 
that  either  had  been  indorsed  to  him.  After  Albright  had 
taken  po^ession  of  the  goods  Brown  surreptitiously  ob- 
tained possession  thereof,  whereupon  Albright  brought  a 
replevin  suit,  and  thereunder,  having  obtained  possession 
of  the  sfock,  sold  it.  The  replevin  action  resulted  in  a 
verdict  and  ju<ignient  for  Brown,  and  others  who  were 
joined  with  him  as  defendants,  against  Albright  for  the 
sum  of  $2,421.  The  opinion  directing  an  affirmance  of 
this  judgment  was  reported  in  23  Nebraska,  136. 

The  foregoing  statement,  as  indicated,  is  compiled  from 
the  testimony  of  Albright,  and  is  given  that  his  version  of 
the  affair  may  appear.  It  is  not  to  be  understood,  however, 
that  by  this  court  any  attempt  has  been  made  to  weigh  the 
testimony  or  settle  controverted  fact  propositions,  for  no 
each  effort  has  been  made.  As  was  said  in  the  brief  for 
defendant  in  error,  this  suit  was  brought  to  recover  the 
|2,470  item,  to  which  reference  has  already  frequently  been 
made.  It  can  scarcely  escape  observation  that  the  defend- 
ant in  error  went  into  possession  of  the  stock  of  goods 
whidi  this  $2,470  represented;  subsequently  such  posses- 
sion was  resumed  by  Brown,  and  that  thereby  there  was 
necessitated  a  suit  on  the  part  of  Albright  to  regain  his 
lost  possession.  Concededly,  the  only  circumstance  which 
could  justify  Brown's  resumption  of  possession  was  that 
Ellison  had  failed  to  pay  him  the  balance  of  $418,  or,  as 
Brown  figures  it,  $425,  due  him  from  Ellison.  Even  as  to 
this  Brown's  testimony  was  that  after  his  own  resumption 
of  possession  Ellison  tendered  this  balance  to  him,  which 
he  refused  to  receive,  and  refused  to  deliver  up  the  stock  of 
goods  unless  he  was  also  paid  for  the  trouble  and  expense 
he  had  been  put  to.  Under  these  circumstances  this  action 
was  brought  by  Albright  for  the  recovery  of  the  $2,470. 
Id  his  testimony  Mr.  Albright  said  that  he  replevied  the 
stock  OQ  the  suggestion  of  Ellison  that  he  should  do  so,  and 
that  he,  Ellison,  would  sign  his  replevin  undertaking  to  en- 
11 
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able  Albright  to  replevin.  This  was  denied  by  Ellison,  and 
in  this  connection  it  is  noteworthy  that  as  a  matter  of  fact 
.Ellison's  name  does  not  appear  oa  the  copy  of  this  under- 
taking set  out  in  the  bill  of  exceptions.  It  is  difficult  to 
conjecture  how  the  alleged  encouragement  of  Albright  by 
Ellison  could  become  important  in  this  case,  for  the  proof 
necessary  to  sustain  the  plaintiff's  allegations  was  of  the 
failure  of  the  consideration  alleged.  The  petition  was  not 
framed  upon  the  theory  that  Ellison  was  liable  upon  the 
warranty  of  his  title  as  to  the  stock  of  goods  transferred 
to  Albright^  but  was  for  a  failure  of  consideration  for  land 
transferred  to  Ellison  by  Albright  The  possession  of 
the  goods  was  transferred  to  Albright  in  pursuance  of  the 
terms  of  a  contract,  under  which  Ellison  became  the  owner 
of  Albright's  land.  This  possession  was  afterwards  inter- 
rupted by  one  who  at  most  could  justify  his  interruption 
of  such  possession  to  the  extent  in  amount  of  $425.  In 
the  case  of  Albright  v.  Brotmiy  reported  in  23  Neb.,  136, 
it  seems  that  Albright,  as  absolute  owner,  claimed  the  right 
of  possession  of  the  entire  stock.  It  admits  of  grave  doubts 
whether  under  these  circumstances  Ellison  could  in  any 
event  be  held  liable  for  more  than  the  amount  he  had  failed 
to  pay  to  Brown;  that  is,  according  to  the  evidence  of  Al- 
bright, $418.  {ride  Aultrmn  v.  Stout,  15  Neb.,  586;  Syc- 
amore Marsh  Harvesting  Machine  Co.  v.  I^umi,  13  Neb., 
210;  Hadley  v.  Baxendak,  9  Exch.  Rep.  [Eng.],  341.) 
It  appears  from  the  evidence  of  Albright — though  this  may 
admit  of  doubt — that  Brown  predicated  his  right  to  resume 
possession  upon  the  fact  that  there  remained  due  him,  as 
Brown  claimed,  $425.  Under  the  rule  laid  down  in  Long 
0.  Clapp,  15  Neb.,  417,  a  serious  question  might  be  made 
as  to  whether  or  not  it  was  the  duty  of  Albright  to  have 
paid  this  amount,  his  recovery  against  Ellison  in  that  event 
being  limited  to  the  amount  so  paid.  If  this  petition  had 
presented  Albright's  cause  of  action  as  one  for  damage  for 
failure  of  Ellison's  title  to  the  stock  of  goods,  it  would,  to 
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say  the  least,  have  better  comported  with  the  proofs  offered, 
and  would  have  afforded  an  opportunity  to  try  the  question 
of  the  amount  and  nature  of  the  damages  sustained  by  the 
defendant  in  error.  It  is  quite  evident  that  the  matters  in 
controversy  herein  can  never  be  satisfactorily  determined 
on  the  issues  heretofore  presented  on  the  pleadings.  For 
our  present  purpose,  however,  we  shall  proceed  as  though 
the  evidence  introduced  was  strictly  relevant  to  the  issues 
joined. 

There  was  a  judgment  in  the  replevin  suit,  which  was 
afterwards  affirmed  in  this  court  The  cause  was  then  re- 
manded to  the  district  court  The  theory  of  the  defendant 
in  error  in  the  trial  of  this  case  was,  that  Ellison  was  liable 
for  the  amount  paid  by  the  defendant  in  error  for  the  t^at- 
isfaction  of  the  judgment  in  the  replevin  action.  For  the 
purpose  of  showing  this  payment  there  was  introduced  in 
evidenoe  a  page  of  the  judgment  docket  Xo.  1  of  the  dis- 
trict court,  on  which  there  ap[)eared  the  name  of  Joel  T. 
Albright  as  judgment  debtor,  and  the  name9  of  the  parties 
to  the  suit,  the  kind  of  action,  the  date  of  judgment,  April 
21,  1886,  the  page  of  the  journal,  and  the  amount  of  tlie 
judgment,  |2,421.  The  matters  described  were  followed 
by  this  writing: 

"August  14, 1889. 
"Received  of  Joel  T.  Albright  full  satisfaction  and  pay- 
ment of  this  judgment,  interest,  and  costs,  and  the  same  is 
hereby  satisfied  And  discharged  in  full. 

"J.  L.  Brown, 
"Clara  A.  Brown, 
"James  Lock  wood, 

'^Defendants, 
"By  W.  O.  Hambel, 

"  Their  Attorney.'' 
There  was  no  evidence  of  the  all^;ed  payment  other 
than  above  given.     Indeed,  on  May  20,  1889,  there  was 
in  said  replevin  action  returned  an  execution  nxdla  bona. 
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In  the  suit  which  we  have  now  ander  consideration  there 
were  examined  as  witnesses  the  above  named  J.  L.  Brown 
and  Clara  A.  Brown,  as  well  as  Joel  T.  Albright,  but  by 
neither  of  these  was  there  an  attempt  made  to  prove  the 
amount  paid  in  satisfaction  of  the  judgment  rendered  in 
the  replevin  action.  The  plaintiff  in  the  district  court  re- 
lied upon  the  sufficiency  of  the  above  receipt,  entered,  as  it 
doubtless  was,  on  the  original  judgment  docket.  To  the 
introduction  of  the  receipt  proper  objections  were  made  and 
exceptions  taken.  There  is,  therefore,  now  presented  the 
competency  of  this  receipt  as  against  Ellison,  who  was  not 
a  party  to  the  action  in  which  the  judgment  was  rendered, 
of  which  satisfaction  and  payment  is  attempted  to  be  shown 
by  the  receipt.  In  Davidson  v.  Berthoudy  1  A.  K.  Marsh. 
[Ky.],  261,  the  case  was  for  money  laid  out  and  expended 
by  the  defendants  in  error  to  the  use  of  the  plaintiff,  and  for 
work,  labor,  etc.  The  language  used  in  discussing  the  effect 
and  nature  of  a  receipt  was  as  follows:  ''The  only  question 
material  to  be  decided  is,  whether  the  circuit  court  erred  in 
admitting  as  evidence  a  receipt  signed  by  A.  Woolford  for 
(228.11,  alleged  to  be  advanced  by  the  defendants  in  error 
to  the  plaintiff's  use.  It  is  explicitly  laid  down  by  Peak 
in  his  treatise  on  Evidence,  p.  254,  that  to  prove  the  pay- 
ment of  money  in  such  a  case,  the  person  who  made  it,  or 
he  by  whom  it  was  received,  should  be  called  as  a  witness, 
for  the  receipt  or  acknowledgment  of  a  person  will  be  no 
evidence  against  the  defendant.  And,  of  the  correctness 
of  this  doctrine,  on  principle,  there  can  be  but  little  reason 
to  doubt,  for  proof  of  the  acknowledgment  of  a  person 
who  received  the  money  would  only  be  hearsay  evidence, 
and  the  receipt  of  such  person  is  nothing  more  than  writ- 
ten evidence  of  his  acknowledgment,  and  whether  in  writ- 
ing or  by  parol  hearsay  evidence  is  equally  inadmissible. 
(Phillip,  Evidence,  174.)''  In  IM/yd  ir.  iynoA^  28  Pa.  St., 
419,  there  was  under  consideration  the  effect  to  be  given  a 
receipt  on  a  deed  as  against  one  not  a  party  to  the  deed. 
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Having  premised  that  such  receipt  was  competeot  evidence 
against  the  grantor  and  all  who  derived  title  from  him/and 
was  such  evidence  as  to  pass  the  grantor's  title,  the  opinion 
continued  in  the  following  language:  '^But  it  is  no  evi- 
dence whatever  of  the  fact  of  payment  against  a  stranger, 
or  even  against  one  who  derived  title  from  Thomas 
Farrell  (the  grantor)  previously  to  the  date  of  the  con- 
veyance to  Lloyd;  against  them  it  is  nothing  but  hear- 
say. It  is  a  mere  ex  parte  declaration,  not  under  oath, 
taken  without  any  opportunity  to  cross-examine.  It  has 
been  long  settled  that  such  declarations  are  not  evidence 
against  strangei'S.  *  *  *  jf  gQch  evidence  were  re- 
ceived against  strangers  for  the  purpose  of  extinguishing 
their  equitable  rights,  the  salutary  rules  established  for 
ages  would  l)e  subverted.  Hearsay  evidence  would  be 
substituted  for  evidence  under  the  sanction  of  an  oath, 
and  all  the  advantages  of  a  cross-examination  would 
be  swept  away.  Under  such  a  system  no  equitable  title 
could  be  protected.  But  it  is  urged  that  there  is  a  pre- 
sumption that  the  grantor  and  grantee  have  acted  with 
integrity.  This  may  be  so,  but  that  is  no  reason  why  their 
declarations  should  be  given  in  evidence  against  persons 
who  have  no  connection  with  them.  If  they  are  acquainted 
with  material  facts,  they  are  as  much  bound  to  deliv^  their 
testinH>ny  under  oath  as  other  persons,  if  competent  wit- 
neaees.'^  Other  authorities  might  be  cited  to  sustain  this 
proposition,  but  this  is  hardly  necessary,  for,  on  reflection, 
it  is  very  clear  that  a  receipt  signed  by  Mr.  Hambel  as  at- 
torney could  have,  as  against  strangers  to  it,  no  greater 
e£Peot  than  would  his  oral  utterances  made  to  the  same 
parties.  If  Albright  paid  the  amount  of  the  judgment,  it 
is  no  hardship  that  he  be  required  to  so  testify,  giving 
thereby  an  opportunity  for  an  examination  as  to  the  media 
and  time  of  payment,  as  well  as  to  other  material  circum- 
Btanoes»  Certain  it  is,  there  was  no  competent  proof  of 
payment,  and  without  such  proof  of  this  essential  fact,  the 
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judgment  is  unsupported  in  a  very  important  respect.    The 
judgment  of  the  district  court  is 

Reversed. 


Andrew  J.  Hale  y.  Michael  Sheehan. 
FiLKD  Junk  6,  1894.     No.  5499. 

Master  and  Servant :  Sbbvices  Rbndkbkd  Aftkb  Expiration 
OF  Ck)NTBACT:  £viDKNOB  OF  Tkbms.  After  the  expiration  of 
a  term  of  hiring,  the  law  does  not  so  strongly  imply  that  there- 
after oontinoed  serrioes  were  rendered  upon  the  terms  fixed  hy 
the  contract,  the  term  of  which  had  expired,  that  parol  oTldenoe 
of  different  terms  is  incompetent. 

Error  from  the  district  court  of  Gage  counfy.  Tried 
below  before  Appelget,  J. 

A.  Hardyy  for  plaintiff  in  error. 

Rieka7'd8  &  Prout  and  George  A.  Murphy^  oowLra. 

Ryan,  C. 

This  action  was  brought  by  plaiutiff  for  the  possession 
of  fifty  bushels  of  potatoes,  one  hundred  and  seventy- 
four  bushels  of  corn,  and  one  hundred  and  sixteen  shocks 
of  corn  fodder.  There  was  a  verdict  for  the  defendant,  in 
aocoi*dance  with  the  findings  of  which  judgment  was  ren- 
dered against  the  plaintiff  for  the  sum  of  $118.70,  the 
value  of  the  property  replevied.  The  potatoes  were  raised 
by  the  defendant  on  the  farm  of  the  plaintiff;  the  corn  on 
a  neighboring  farm  owned  by  Mr.  Corithers;  both  were 
of  the  crop  of  1800.  The  plaintiff  predicated  his  right  to 
the  potatoes  and  corn  upon  the  provisions  of  a  written 
agreement  made  between  the  parties  to  this  action.  It  was 
in  the  following  language: 
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"Gage  County,  Neb.,  August  29,  1887. 

"This  memorandum  of  agreement,  made  and  entered 
into  this  29tfa  day  of  August,  1887,  between  A.  J.  Hale, 
of  said  county,  party  of  the  first  part,  and  M.  Sheehan,  of 
aaid  county,  party  of  the  second  part,  witnesseth :  That 
the  said  party  of  the  first  has  employed  the  said  party  of 
the  second  part  and  his  son  Willie  to  work  for  him  on  his 
farm,  known  as  the  ^Sicily  Creek  Farm/  for  one  year, four 
months,  from  the  first  day  of  November,  1887,  for  the 
sum  of  fifty  dollars  per  month,  and  agrees  to  board  all 
extra  hands  employed  on  said  farm  for  the  sum  often  dol- 
lars per  month  while  working  on  said  farm.  Said  Hale  to 
furnish  sulky  plow  for  boy  to  use.  Said  Hale  hereby 
agrees  to  pay  said  party  of  the  first  part  the  said  sums 
hereinbefore  specified  for  the  times  and  purposes  therein 
expressed.  Said  Hale  also  agrees  to  keep  two  cows  and 
two  calves  for  the  said  party  of  the  second  part,  and  to 
furnish  feed  for  hogs  sufficient  for  the  meat  for  his  own 
use.  Said  party  of  the  second  part  is  to  keep  his  team  on 
said  farm  as  long  as  he  wishes,  free  of  charge,  by  using 
them  the  same  as  he  does  party's  of  the  first  fiart. 

"A.  J.  Hale. 
"M.  Sheehan." 

In  brief,  it  is  contended  by  plaintiff  that  under  the  terms 
of  this  contract  the  defendant  was  bound  to  devote  his  en- 
tire time  to  the  service  of  the  plaintiff,  and  that  whatever 
was  rai'^ed  by  defendant  was  for  the  use  of,  and  necessarily 
belonged  to,  plaintiff;  hence  that  replevin  would  lie  for  it. 
The  employment  of  the  defendant  was,  by  the  terms  of 
this  agreement,  for  a  year  and  four  months  from  Novem- 
ber 1,  1887.  This  term  expired  March  1,  1889.  If  the 
defendant,  without  any  further  arrangement,  continued  in 
the  employ  of  plaintiff  after  the  date  last  named,  a  fair 
implication,  in  the  absence  of  contravening  evidence,  would 
be  that  he  did  so  on  the  terms  fixed  by  the  written  contract. 
Many  of  the  objections  urged  were  to  the  introduction  of 
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testiraonj  showing  that^  after  the  term  fixed  by  the  written 
contract^  modifications  of  its  provisions  were  agreed  to. 
This  was  not  varying  the  terms  of  the  writing.  It  was 
merely  proving  a  contract  made  after  the  original  contract 
by  its  own  terms  had  fully  terminated.  The  introduction 
of  evidence  to  rebut  a  mere  presumption  which  would  arise 
because  of  the  absence  of  express  provisions  tended  in  no 
way  to  impair  the  right  to  make  proof  of  su^h  provision. 

It  is  argued  that  there  was  error  in  overruling  plaintiff's 
objection  to  question  No.  168  asked  John  Corithers  by  de- 
fendant, and  in  allowing  such  indefinite  evidence  to  go  to 
the  jury.  Question  168,  the  objection,  and  answer  thereto 
were  as  follows: 

Q.  Tou  may  state  if  you  know  what  com  fodder  waa . 
worth  last  fall  at  the  time  of  the  seizure,  per  shock. 

Objected  to,  unless  confined  to  these  shocks.  Overruled. 
Exception. 

Q.  Do  you  know  ? 

A.  No,  I  don't  really  know  what  it  was  worth. 

Fully  impressed  with  the  importance  of  this  queatiou 
and  of  the  objection  made,  we  have  given  the  matter  the 
consideration  to  which  it  is  entitled,  and  have  critically 
analyzed  the  answer  elicited,  but  have  been  able  to  discover 
no  error  prejudicial  to  plaintifi^. 

By  his  fourth  instruction,  asked  and  refused,  plaintiff 
sought  to  have  the  jury  instructed  that  if  the  defendant 
or  his  son  William  look  the  ground  to  raise  corn  thereon, 
and  that  they,  or  either  of  them,  with  the  use  of  plaintiff's 
team,  tools,  and  hired  help  cultivated  and  raised  said  com  in 
the  time  they  were  to  work  for  plaintiff  under  the  contract 
introduced  in  evidence,  the  share  that  would  go  to  the  de- 
fendant was  plaintiff's  property,  of  which  plaintiff  was 
entitled  to  demand  and  enforce  possession.  This  corn 
was  raised  on  a  neighboring  farm,  not  on  plaintiff's;  and 
while  plaintiff,  in  an  action  brought  by  defendant  to  recover 
his  wages,  might,  by  way  of  set-off,  plead  damages  caused 
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by  the  misappropriation  of  time  necessary  to  the  produc- 
tion of  this  corn,  or,  if  not  sued,  refuse  to  pay  to  that  ex- 
tent, he  had  no  right  to  the  corn  itself,  especially  as  against 
William,  who  never  signed  the  contract,  nor,  so  far  as  the 
evidence  shows,  was  ever  a  party  to  it.  This  instruction 
was  properly  refused. 

The  other  errors  assigned  relate  to  the  giving  of  four  in- 
litructions  by  the  court.  As  these  reflected  the  views  above 
indicated  as  favorably  to  plaintiff  as  it  was  possible,  con- 
sistently with  the  facts,  to  frame  them,  their  examination 
in  detail  or  in  gross  would  subserve  no  useful  purpose. 
The  judgment  of  the  district  court  is 

Affirmed. 


'  41     106 

50    489 

Samuel  M.  Melick  v.  Hannah  J.  Varney.  ^  ®JJ 

FiLBD  June  6, 1894.    No.  4935. 

1.  Heview:  Yebdict.  When  the  ezistenoe  of  a  fraadalent  motiv* 
was  the  question  of  fact  submitted  to  a  jury,  its  verdict  will  not 
be.  disturbed  if  there  exists  eompetent  evidence  to  sustain  it. 

8l  Fraudulent  Ck>nveyanoe8 :  Husband  and  Wifb:  Bcrden 
•  OF  Fboof.  In  a  suit  between  a  wife  and  a  creditor  of  her  has 
bmd  concerning  property  transferred  to  her  by  him  after  the 
contracting  of  indebtedness  by  him,  the  burden  is  upon  the  wift 
to  establish  by  a  preponderance  of  the  evidence  the  bona  flde9Qi 
the  transfer  of  the  property  to  her.  Following  Carwn  v,  Stevens, 
40  Neb.,  112. 

&  Married  Women :  Sspabatb  Eotatk:  €!ontbaot8.  A  mar^ 
ried  woman,  in  this  state,  may  bargain  for  and  purchase  pei^ 
sonal  property,  sell  the  same,  and  do  all  acts  in  relation  to  such 
property  as  though  she  was  single.  Following  FanoeU  v,  Oa- 
flaer,  38  Neb.,  61. 

Brror  from  the  district  court  of  Lancaster  ooantj. 
Tried  below  before  Field,  J. 
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G.  M.  Lambertson  and  H.  J.  Whitmore,  for  plaintiff  ia 
error. 

C  M.  Parker  and  John  P.  MauU^  contra. 

Ryan,  C. 

This  action  of  replevin  originated  in  the  district  conrt 
of  Lancaster  county,  and  was  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error  for  the  posses- 
sion of  certain  horses,  wagons,  cattle,  and  farming  im- 
plements. The  right  of  possession  upon  which  the  above 
claim  was  resisted  was,  that  plaintiff  in  error  held  his 
possession  under  and  by  virtue  of  a  levy  thereon  made 
by  plaintiff  in  error,  as  sheriff,  of  a  certain  execution 
issued  on  a  judgment  in  favor  of  J.  Fred  Hutchins 
and  James  D.  Parker  against  Leroy  S.  Yarney  and  John 
P.  Vamey.  Hannah  J.  Vamey,  the  defendant  in  error, 
is  the  wife  of  John  P.  Vamey,  and  the  mother  of  Leroy 
S.  Vamey.  The  property  replevied  had  formerly  been 
owned  by  John  P.  Vamey,  by  whom,  on  February  25, 
1889,  it  had  been  conveyed  by  bill  of  sale  to  Hannah  J. 
Varney.  This  bill  of  sale  was  filed  for  record  in  the  of- 
fice of  the  county  clerk  of  Lancaster  county  on  June  20, 
1889.  It  was  agreed  on  the  trial,  in  open  court,  that  on 
April  8,  1888,  John  P.  Varney  and  Leroy  S.  Vamey  exe- 
cuted their  promissory  note  for  $300,  with  ten  per  cent 
per  annum  interest;  that  said  note  was  not  paid  when  due, 
and  that  suit  was  brought  in  the  county  court  of  Lancas- 
ter county  on  May  8,  1889,  and  judgment  rendered  June 
20,  1889,  for  $336.60,  with  costs  $36.30.  In  connection 
with  and  immediately  following  the  above  stipulation  there 
was  introduced  in  evidence  the  execution  under  which 
levy  was  made,  indorsed  with  the  return  of  the  plaintiff  in 
error,  evidencing  the  fact  of  such  levy.  It  is  clear  from 
the  testimony  that  at  the  time  the  note  above  executed  was 
given,  the  property  replevied  was  owned  by  John  P.  Var- 
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Dqr^and  continued  to  be  his  property  until  the  execution  of 
the  aforesaid  bill  of  sale.  There  was  no  evidence  indicat- 
ing any  change  in  the  management  or  control  of  the  chat- 
tek  described  in  the  bill  of  sale  after  its  execution.  There 
was  evidence,  too,  that  just  before  the  execution  of  the  note, 
upon  which  judgment  was  rendered  against  John  P.  Var- 
n^,  he  stated  to  the  parties  contemplating  taking  the  note, 
and  who  were  afterwards  therein  named  as  payees,  that  he 
was  the  owner  of  the  property  which  was  after  replevied, 
and  that  he  was  taken  as  one  of  the  makers  of  said  note 
in  payment  for  the  property  sold.  The  defendant  in  error 
had  no  knowledge  of  these  representations,  however,  so  far 
as  the  evidence  shows.  Plaintiff  in  error  examined  John 
P.  Varney  as  his  own  witness,  from  whose  undisputed 
te:»timony  it  appears  that  the  note,  on  which  judgment  was 
afterward  rendered,  was  signed  by  John  P.  Varney  as 
surety  for  his  son,  Leroy  S.  Varney,  at  least  to  the  value 
of  a  team  which  was  part  of  the  consideration.  What 
proportion  of  the  note  referred  to  was  for  the  team  sold 
Leroy  8.  Varney  was  not  disclosed  in  evidence. 

It  was  claimed  by  the  defendant  in  error  that  in  Cedar 
county,  Iowa,  her  father  and  mother  conveyed  to  her  and 
her  husband  forty  acres  of  land  in  June,  1871,  which  land 
in  March,  1873,  was  sold  for  SI, 400,  of  which  defendant 
in  error  received  (1,000,  which  she  loaned  to  her  husband. 
There  were  introduced  in  evidence  deeds  showing  transfers 
as  above  recited.  While  the  deed  first  above  referred  to 
was  made  to  Hannah  J.  Varney  and  John  P.  Varney 
jointly,  there  was  ample  unquestioned  evidence  that  the 
land  was  intended  as  a  gift  by  the  father  of  defendant  in 
error  to  her.  For  the  money  intrusted  to  John  P.  Vamey 
by  his  wife  no  evidence  of  indebtedness  was  given  or  asked, 
neither  was  any  interest  paid  or  required  to  be  paid.  To 
rebut  these  claims  of  the  defendant  in  error  no  evidence 
was  introduced,  the  sole  reliance  of  plaintiff  in  error  was 
on  the  inherent  improbability  of  the  evidence  introduced 
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as  to  their  existence  and  history.  These  questions  of  fact 
were  submitted  to  the  jury  for  determination;  the  verdict, 
sustained  by  amply  sufficient  evidence,  was  in  favor  of  tlie 
defendant  in  error.  In  the  course  of  the  trial  there  was 
introduced  in  evidence  a  scrap  of  paper  on  which  was  a 
written  .assurance  by  the  father  of  defendant  in  error  of 
what  he  proposed  as  to  making  a  conveyance  to  her  of  the 
land  which  afterward  formed  the  subjectrmatter  of  the 
deed  which  he  executed.  Possibly,  if  it  was  sought  to  en- 
force a  specific  performance  of  the  undertaking  of  which 
assurance  of  performance  was  given,  the  terms  thereof 
would  have  been  too  indefinite,  but,  as  indicating  an  inten- 
tion afterward  executed,  though  not  in  exact  accordance 
with  the  terms  of  such  writing,  it  was  competent.  The 
court  properly  permitted  this  memorandum  to  be  introduced 
in  evidence  for  consideration  by  the  jury.  A  receipt  was 
allowed  in  evidence  which  recited  that  a  deed  had  been 
made  by  the  father  and  mother  of  the  defendant  in  error 
and  intrusted  to  John  P.  Varney,  by  whom  said  receipt 
was  executed.  This  receipt  recited  the  sale  of  the  land  by 
John  P.  Varney  to  Luke  Enlow  in  consideration  of  the 
sum  of  $1,400,  of  which  sum  $1,000  was  to  be  held  by 
John  P.  Varney  for  the  use  of  Hannah  J.  Varney.  It  is 
true  that  the  deed  to  Enlow  was  dated  March  26,  1873, 
while  the  receipt  last  named  bore  date  the  12th  day  of  the 
same  month.  This  discrepancy  was  one  of  the  facts  proper 
to  be  considered  by  the  jury,  and  undoubtedly  it  was  given 
due  weight  This  receipt  was  competent  as  showing  that 
it  was  understood,  long  before  any  of  the  transactions  out 
of  which  the  levy  involved  herein  took  place,  that  Hannah 
J.  Varney  was  entitled  to  receive  of  the  sale  of  the  land  to 
Enlow  the  sum  of  $1,000,  as  in  her  oral  testimony  she 
claimed. 

The  criticisms  of  the  instructions  are  very  general.  As 
to  one,  it  is  insisted  that  it  assumed  that  the  father  gave 
the  defendant  in  error  forty  acres  of  land,  and  because  it 
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recognizes  the  receipt  above  mentioned  as  a  valid  and 
binding  obligation  for  the  payment  of  money.  We  do  not 
understand  how  any  misconstruction  could  have  arisen  ad 
to  this  instruction.  The  evidence  showed  that  the  deed 
was  made  to  defendant  in  error  and  her  husband  in  con- 
sideration of  the  relationship  of  defendant  in  error  to  the 
grantors.  As  to  the  receipt,  the  instruction  was,  that  if  it 
was  taken  with  the  intention  that  it  should  be  enforced,  it 
would  be  legal  and  binding,  and  she  could  in  good  faith  re- 
ceive the  property  of  her  husband  in  payment  thereof  as 
against  other  creditors.  No  error  is  perceived  in  this  in- 
struction. 

There  is  complaint  made  of  the  refusal  of  the  court  to 
give  the  ninth  instruction  asked  by  the  plaintiff  in  error. 
This  was  in  the  following  language:  "You  are  instructed 
that  if  a  married  woman  places  her  money  or  property  in 
the  hands  of  her  husband  for  the  purpose  of  enabling  him 
to  carry  on  his  business,  under  such  circumstances  as  to 
enable  him  to  obtain  credit  on  the  faith  of  his  being  the 
owner  of  such  money  or  property,  and  he  does  thereby 
obtain  credit,  she  will  not  be  permitted  to  assert  her  claim 
to  the  prejudice  of  other  creditors  of  her  husband;  and  if 
you  believe  from  the  evidence  that  the  plaintiff  did  so 
advance  to  her  husband  any  money,  and  that  such  money 
was  used  by  the  said  John  P.  Varney  in  purchasing  a 
fiirm  and  stock  and  implements,  and  that  the  said  John  PJ 
Vamey  was  enabled  to  obtain,  and  did  obtain,  credit  by 
means  of  the  farm  and  stock  so  purchased  and  on  the  faith 
of  his  ownership  of  the  same,  then  the  plaintiff  will  not 
be  permitted  to  assert  her  claim  as  against  the  claims  of 
such  creditors  of  her  husband ;  and  if  you  find  from  all 
the  evidence  that  Hutchins  and  Parker  were  such  creditors, 
yonr  verdict  will  be  for  the  defendant. ''  This  instruction 
was  properly  refused,  for  by  the  rule  therein  laid  down 
there  is  an  inhibition  upon  the  loan  of  money  by  a  wife  to 
her  husband,  since  if  such  a  loan  is  made  for  business  uses 
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and  the  husband  thereafter  contracts  other  debts,  the  in- 
debtedness to  the  wife  is  post|K>ned  to  the  priorities  of  such 
other  creditors.  In  the  case  of  Goldsmith  v.  Fuller^  30 
Neb.,  369,  cited  as  supporting  the  above  embodied  propo- 
sition, this  court  said  that  it  was  probable  that  if  the 
wife  intrusted  to  her  husband  property,  which  to  all  appear- 
ances he  absolutely  controlled  and  disposed  of  as  he  saw 
fit,  to  all  appearances  as  owner  thereof,  the  wife  could  not 
assert  her  ownership  of  the  property  as  against  one  who, 
deceived  by  appearances,  had  given  credit  to  tlie  husband 
on  the  faith  of  hisapfmrent  ownership.  But  the  principle 
invoked  by  the  instruction  in  question  went  much  further 
than  this,  for  by  it  the  wife  (if  she  loans  money  to  her 
huslnind,  with  which  he  purchases  property  which  he  man^ 
ages  and  controls  as  his  own,  thereby  securing  credit)  is 
postponed,  as  to  her  loan,  to  the  rights  of  such  creditor  of 
her  husband.  The  instructions  bearing  upon  this  point 
which  were  given  were  correct  statements  of  the  rule  made 
necessary  by  the  intimate  relations  between  the  husband 
and  wife,  and  none  more  exacting  should  have  been  laid 
down.  These  instructions  were  the  fifth  and  seventh  of 
those  given.     They  were  as  follows: 

''  Fifth — The  law  in  this  state  is,  that  transactions  be- 
tween the  husband  and  wife,  in  regard  to  the  transfer  of 
property  from  one  to  the  other,  by  reason  of  which  credit- 
ors are  prevented  from  collecting  their  just  dues,  should  be 
scrutinized  very  closely,  and  it  must  appear  clearly  that  such 
transfers  were  made  in  good  faith  and  for  value ;  so  in  this 
case,  the  dealings  between  the  plaintiff  and  her  husband 
herein,  first  as  to  the  debt  she  claims  to  have  been  due  her 
from  him,  and  then  the  sale  and  transfer  of  the  property 
in  question  by  the  husband  to  her  as  payment  of  such  debt, 
should  be  closely  and  carefully  examined  into  by  you  and 
fully  established  by  the  plaintiff  before  she  can  be  entitled 
to  receive  the  benefits  therefrom." 

'^  Seventh — And  while  the  law  is  that  all  the  transact 
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tions  between  the  husband  and  a  wife,  where  the  same  af- 
fects in  any  way  the  creilitors  of  either^  should  be  closely 
scrutinized  and  fraud  and  unfair  dealing  prevented,  still  if, 
after  carefully  considering  all  the  testimony  in  this  case,  the 
wife  has  established  the  bona  fdes  of  her  claim,  and  that 
her  husband  was  in  fact  indebted  to  her  as  claimed,  and 
that  the  property  was  transferred  to  her  fairly  to  pay  a 
valid  and  existing  obligation  due  and  owing  to  her  from 
her  husband,  and  that  this  was  done  without  any  intention 
on  her  part  of  defrauding  the  creditors  of  her  husband,  but 
only  a  just  endeavor  to  collect  what  was  £9iirly  her  dues; 
then  the  transactions  between  the  husband  and  wife  should 
be  as  folly  sustained  as  though  made  between  strangers, 
the  wife  having  the  same  right  to  secure  her  debt  due  from 
her  husband,  or  take  property  in  payment  thereof,  as  any 
other  creditor,  the  law,  in  case  of  dealings  between  the  hus- 
band and  wife,  only  requiring  that  the  transactions  should 
be  genuine  and  made  in  good  faith  and  without  any  intent 
to  cheat  or  defraud  the  creditors,  and  the  burden  is  upon 
the  wife  to  show  that  the  transactions  herein  were  of  such 
oharaoter/' 

The  same  rule  stated  in  these  instructions,  as  to  the  char- 
acter of  the  proof  required  of  transactions  between  husband 
and  wife  as  against  the  creditors  of  either,  was  approved 
by  this  court  in  Carson  v,  Stevens,  40  Neb.,  112.  The 
other  principles  are  sustained  by  Farwell  v.  Oramer,  38 
Neb.,  01.    The  judgment  of  the  district  court  is 


Affirmed. 


112  NEBRASKA  REPORTS.         [Vol.  41 


Oiimes  Dry  Oood«  Co.  t.  Bhaflbt. 


WiLUAM  B.  Grimes  Dry  Goods  Company  v.  Jeni^iA 
Shaffer. 

Filed  June  6, 1894.    No.  524G. 

1.  Fraudulent  Conveyanoes :  Evidence:  Question  fob  Jusy. 
Where  the  ezUtenoe  of  a  fraudnlent  intent  in  making  and  re- 
eelTing  a  transfer  of  a  debtor's  property  is  to  be  determined  bj 
evidence  collateral  to  the  writing,  whereby  was  effected  the  al- 
leged fraudulent  transfer,  snch  question  is  determinable  alone 
by  the  jary.     Following  Hauek  v.  Heinzman,  37  Neb.,  408. 

%  : :  :  Review.     Where  a  bill  of  sale  of  a  itoek 

of  goods  was  made  by  a  debtor  in  Ruling  oircnmstanoes  to  end 
of  his  creditors,  who  *took  the  bill  of  sale  with  the  agreement 
that  he  was.  to  receive  the  property,  make  sales  from  it,  and  with 
the  proceeds  reimburse  himself  for  antecedent  indebtedness  due 
him,  and  for  adyances  made  to  dischaige  levies  upon  the  said 
stock,  and  after  such  reimbursements  were  complete  to  return  to 
the  debtor  whatever  should  remain  of  such  stock,  AeM,  that  a 
verdict  sustaining  the  contention  that  such  transfer  was  fraudu- 
lent as  against  existing  creditors  of  the  maker  of  the  bill  of  Mle 
should  not  be  disturbed. 

8.  Depositions:  When  Admissible  in  Eyidenos.  Whether  or 
not  the  deposition  of  a  witness  should  be  received  in  eiridenoe 
must  be  determined  from  the  fiusts  in  existence  at  the  time  of 
the  trial,  and  if  at  that  time  it  is  shown  that  the  witness  does 
not  reside  in,  or  has  removed  from,  the  county  wherein  the  trial 
is  proceeding,  his  deposition,  otherwise  unobjectionable,  Is  !»- 
ceivable  in  evidence. 

Error  from  the  district  court  of  Harlan  county*    Tried 
below  before  Cochran,  J. 

Edgar  C.  EUi$,  C.  C.  Flansburg,  and  WUliam  B.  Clark, 
for  plaintiff  in  error. 

Morning  &  Keester  and  TF.  8.  Morion,  contra. 

Ryan,  C. 

On  the  14th  day  of  November,  1888,  Frank  Shaffer,  a 
merchant  at  Alma,  Nebraska,  made  a  bill  of  sale  of  hit 
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entire  stock  to  the  William  B.  Grimes  Dry  Goods  Com- ' 
pany,  of  Kansas  City^  Missouri^  to  which  company  he  was 
indebted  in  the  sum  of  about  $1,500.  After  the  execu- 
tion of  this  bill  of  sale^  possession  was  thereunder  taken 
by  the  grantor  of  the  stock  of  goods  conveyed.  Subse- 
quently executions  on  judgments  in  favor  of  Jennie  Shaf- 
fer against  Frank  Shaffer,  to  the  aggregate  amount  of 
about  $2,000,  were  levied  on  the  aforesaid  stock.  These 
goods  were  replevied  by  the  plaintiff  in  error  from  the 
sheriff,  in  whose  stead  Jennie  Shaffer  was  substituted  as 
defendant.  She  obtained  a  verdict  establishing  her  interest 
to  the  amount  of  the  judgments  in  her  favor,  upon  which 
verdict  a  judgment  was  duly  rendered.  Edgar  C.  Ellis,  the 
general  attorney  and  general  agent  of  the  Grimes  Dry 
(joods  Company's  credit  department,  had,  a  few  days  be- 
fore the  date  of  the  above  mentioned  bill  of  sale,  reached 
Alma  in  response  to  a  telegram  from  Mr.  Shaffer.  Mr. 
Ellis  was  sworn  on  the  trial  of  this  cause,  which  was  had 
in  the  district  court  of  Harlan  county.  He  testified  as 
follows:  *^  On  arriving  here  I  saw  Mr.  Shaffer  at  his  hotel 
and  learned  from  him  that  his  stock  of  goods  had  been 
seized  by  the  sheriff  of  this  county  under  executions 
amounting  to  $3,600.  I  further  learned  from  him  that  he 
had  confessed  judgment  in  favor  of  the  plaintiff  in  this 
action  for  the  sum  of  about  $1,500,  as  I  remember.  Mr. 
Shaffer  requested  me  to  make  an  effort  to  save  his  goods 
from  sale  under  execution.  After  being  here  a  couple  of 
days  and  looking  the  field  over,  I  finally  entered  into  an 
agreement  and  this  bill  of  sale.  I  bought  the  stock  of 
goods,  paid  off  the  executions  for  $3,600,  and  costs,  and  I 
receipted  his  claim  to  us.  There  was  something  over  $200 
worth  of  goods  at  the  depot  then  not  levied  on.  The  total 
amount  of  executions  levied  on  the  property,  and  the  judg- 
ment he  had  confessed  in  the  couilty  court,  and  the  mer- 
chandise at  the  depot,  amounted  only  to  $5,286.'' 
On  his  cross-examination  Mr.  Ellis  testified  that  the 
12 
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goods  were  shipped  from  Alma  to  Eausas  City,  and  from 
ihenoe  sold  to  some  party  in  Kansas;  that  after  taking 
possession  he  retained  it  about  twenty-four  hours,  and  then 
turned  the  goods  over  into  the  possession  of  W.  H.  Cook, 
and  that  he  (Mr.  Ellis)  hired  Mr.  Turner  to  assist  Mr.  Cook, 
after  consuiting  with  Mr.  Shuffer  as  to  the  advisability 
of  so  doing.  As  to  the  conversation  between  himself  and 
Mr.  Shaffer  relative  to  the  execution  of  the  bill  of  sale, 
Mr.  Ellis,  on  cross-examination,  testified  as  follows:  ''We 
had  different  conversations,  extending  through  two  days, 
about  this  matter.  Mr.  Shaffer  expressed  himself  as  very 
anxious  that  I  should  take  the  property.  He  told  me  that 
unquestionably  at  sheriff's  sale  the  property  would  not  pay 
off  the  executions ;  that  the  goods  would  not  bring  more  than 
one-third  or  one-half  of  what  they  were  worth  under  the 
sheriff's  ham  mer.  He  said  that  he  was  very  desirous  that  the 
company  should  have  their  pay ;  that  since  this  trouble  a 
year  before  our  company  had  treated  him  very  nicely,  and  he 
confessed  judgment  that  we  might  be  safe,  and  the  only 
way  to  prevent  the  sale.  I  told  him  there  was  not  enough 
in  it  to  justify  paying  off  the  executions.  I  made  a  thor- 
ough investigation  and  finally  told  him  I  would  take  the 
property,  and  would  draw  on  the  company  for  the  $3,600  to 
pay  off  the  execution,  if  he  would  give  a  bill  of  sale.  This 
he  expressed  himself  very  glad  to  do.  He  expresi^ed  him- 
self to  me  as  very  confident  that  in  a  short  time  he  would 
be  able  to  get  out  of  his  embarrassment.  He  told  me  of 
a  section  of  land  to  the  south  of  here  somewhere  that 
was  heavily  mortgaged,  but  he  thought  he  could  dispose 
of  his  equity  in  it  and  get  rid  of  his  indebtedness  and 
resume  business.  He  also  said  during  his  eonversatiou 
that  there  were  more  goods  in  the  store  than  I  thought 
there  were.  I  told  him  when  I  took  the  bill  of  sale  that  if 
he  did  sell  his  land  and  got  the  money,  I  would  be  per- 
fectly willing  at  any  time  to  step  out  with  my  money.'*  In 
answer  to  the  question  whether  or  not  Mr.  Shaffer  told  him 


Vol.  41]         JANUARY  TERM,  1894.  1J5 


Qrimes  Dry  Goods  Go.  t.  ShaiSar. 


thai  he  owed  others,  Mr.  Ellis  said  he  thought  Mr.  Shailer 
80  told  him.  Mr.  Ellis  in  his  evidence  denied  that  there 
was  any  arrangement  or  agreement  with  Mr.  Shaffer  other 
than  as  shown  hy  the  writings  introduced  in  evidence. 
The  bill  of  sale,  which  Mr.  Ellis  identified  and  which  was 
introdnced  in  evidence,  was  of  date  November  14,  1888,^ 
signed  by  Frank  Shaffer,  and  was  made  to  the  William  B. 
Grimes  Dry  Goods  Company  for  the  consideration  recited, 
of  the  sum  of  $5,286.  By  its  terms  it  was  an  absolute 
conveyance  of  the  stock  of  goods  owned  by  Shaffer,  and 
which  was  described  with  considerable  minuteness.  There 
was  also  introduced  in  evidence  a  writing  in  the  following 
terms: 

''Alma,  Nebraska,  November  16,  1888. 

^Having  this  day  purchased  of  Frank  Shaffer,  of  Alma, 
Nebraska,  his  stock  of  goods,  ])aying  him  therefor  $5,286, 
as  follows:  $3,560.48,  by  paying  executions  levied  on  said 
stock  of  merchandise  by  the  Michigan  Manufacturing 
Company  and  others;  $1,423.14,  by  payment  of  judg- 
ments against  him  held  by  us;  $249.39,  by  goods  sold 
and  delivered ;  balance,  by  payment  of  costs  and- expenses 
in  taking  said  judgments  and  making  this  arrangement, 
whicli  said  Shaffer  consents  and  agrees  to  pay : 

'^Now  we  agree  if,  at  any  time  before  the  complete  sale 
or  transfer  of  said  goods  by  us,  said  Frank  Shaffer  shall 
wish  to  purchase  so  much  of  same  as  shall  be  still  owned 
by  us,  the  price  shall  be  determined  as  follows :  We  are  to 
receive  the  said  sum  of  $5,286,  with  interest  thereon  at 
the  rate  of  ten  per  cent  per  annum,  togetlier  with  the  ex- 
penses we  shall  have  incurred  in  taking,  holding,  and  sell- 
ing so  much  thereof  as  we  shall  have  at  the  time  of  said 
repurchase  sold,  including  rent,  insurance,  fuel,  lights, 
clerk-hire,  traveling  expenses,  and  all  other  similar  reason- 
able expenses,  and  the  proceeds  from  the  portion  of  said 
merchandise  which  shall  then  have  been  sold  by  us  shall 
oount  and  apply  as  part  of  said  repurchase  money;  pro* 
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videdy  that  this  agreement  is  not  to  be  construed  as  affect- 
ing tlie  transfer  this  day  made  to  us  by  said  bill  of  sale  in 
any  [manner]  way.  We  are  to  be  free  and  unrestrained  to 
handle  the  property  as  our  own  in  such  manner  as  will  be 
in  our  judgment  surest  to  realize  to  us  a  return  of  our  in- 
vestment,  our  title  being  absolute,  carrying  with  it  all  rights 
as  to  the  control  of  the  property  incident  thereto. 

*<  W.  B.  Grimes  Dry  Goom  Company, 
"By  Edgar  C.  Ellis, 

''Their  AWyr 
In  contradiction  of  the  evidence  of  Mr,  Ellis,  Frank 
Sliaffer  testified  as  follows:  "I  think  it  was  between  the 
12th  and  14th  of  November,  1888,  my  stock  was  attached 
by  the  sheriff  and  the  store  shut  up.  I  thought  my  stock 
would  pay  out  if  handled  properly,  but  I  did  not  know 
what  to  do,  and  Mr.  Ellis  came  here — and  in  regard  to  tel- 
egraphing to  him,  I  cannot  say  about  that,  but  Mr.  Beall 
came  to  me  and  asked  me  if  I  owed  the  William  B.  Grimes 
Dry  Goods  Company  anything.  I  said,  'I  did.'  He  said, 
'will  you  confess  judgment  in  favor  of  the  company.'  I 
said,  ^yes,'  and  I  did  so,  and  shortly  after  that  Mr.  Ellis 
came  up  here  and  asked  me  what  I  was  going  to  do.  I 
said,  '  I  did  not  know  what  was  best'  He  wanted  to 
know  how  many  goods  were  in  there,  and  I  told  him 
as  nearly  as  I  could.  He  was  here  two  or  three  days, 
and  finally  I  agreed  he  should  have  a  bill  of  sale,  provided 
he  put  up  this  money  for  the  judgments  against  the  stock, 
and  I  was  to  go  in  the  store  and  look  after  matters  and 
turn  the  money  over  to  them  and  he  was  to  give  the  goods 
back  to  me  after  their  claim  was  paid,  and  also  that  my 
commission  should  be  cut  in  two.  Then  he  drew  up  this 
bill  of  sale,  and  also  a  letter  that  I  did  not  stop  to  read 
much,  but  put  it  in  my  pocket,  and  we  went  over  to  the 
Valley  Bank  and  the  check  was  paid  to  the  sheriff  there 
and  the  sheriff  turned  over  the  keys  to  the  store.  I  started 
to  go  back  into  the  store  and  Mr.  Ellis  said  I  had  better  ' 
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fight  shy  for  a  day  or  two  so  as  not  to  excite  suspicion,  and 
then  he  turned  a  cold  shoulder  on  me.  Mr.  Ellis  askod 
me  about  Mr.  Turner.  I  told  him  he  was  as  good  a  man 
as  he  could  get.  I  went  with  Mr.  Ellis  and  hired  Mr. 
Turner;  and  the  building  in  which  the  stock  of  goods 
were  was  owned  by  the  Valley  Bank,  and  I  got  them  to 
cut  the  rent  down  ten  dollars  on  the  month,  and  Mr. 
Turner  said  he  would  work  for  forty  dollars  instead  of 
fifty  dollars,  if  it  would  help  me  any.  The  stock  was  to 
be  turned  back  to  me;  that  is,  the  balance  after  realizing 
what  was  coming  to  them."  On  his  cross-examination 
Mr.  Shaffer  testified  that  in  giving  the  bill  of  sale  he  had 
no  intention,  nor  was  there  any  talk,  of  defrauding  Jennie 
Shaffer,  who  was  his  wife,  nor  any  other  of  his  creditors. 
On  re-cross-exainiuation  Mr.  Shaffer  said  that  Mr.  Ellis 
said  that  the  reason  he  did  not  put  into  the  agreement  any 
writing  of  the  provisions  testified  to  was  because  other 
parties  might  get  hold  of  it  and  attach  the  goods  and  they 
might  be  sold  at  sheriff's  sale  after  all,  but  that  Mr.  Ellis 
said  he  would  do  as  he  had  agreed. 

S.  B.  Turner  testified  that  he  had  in  the  year  1888  been 
employed  in  the  store  of  Frank  Shaffer  at  Alma,  and  that 
when  Shaffer's  stock  was  turned  over  to  the  W.  B.  Grimes 
Dry  Groods  Company  it  was  worth  1(8,500.  He  further  tes- 
tified that  Mr.  Ellis  told  him  when  they  got  their  account 
of  about  $5,200  out  of  the  stock  they  were  to  return  it 
to. Mr.  Shaffer;  that  this  was  said  by  Mr.  Ellis  when  wit- 
ness and  others  were  in  and  going  to  work  selling  goods  for 
the  W.  B.  Grimes  Dry  Goods  Company,  and  that  Mr.  Ellis 
told  witness  to  cut  about  half  the  profit  which  had  there- 
tofore been  realized;  that  the  exact  words  of  Mr.  Ellis 
were  to  "cut  the  profit  in  two."  This  witness  further  said 
that  when  he  was  employed  by  Mr.  Ellis  the  latter  gentle- 
man said  it  was  to  Mr.  Shaffer's  interest  to  have  the  ex- 
penses as  low  as  possible. 

The  testimony  of  this  last  witness  was  given  by  a  depo- 
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sitioo,  which  plaintiff  in  error  attempted  to  exdade  for 
two  reasons:  The  first  was^  that  the  deposition  was  not 
filed  until  within  a  day  before  the  trial  began.  As  we 
understand  the  contention  of  counsel^  it  is,  that  though  the 
deposition  was  received  in  the  oflBoe  of  the  clerk  of  the 
district  court  some  time  before  the  trial  l)egan,  it  was  not 
in  fact  o{)ened,  but  the  filing  mark  of  the  clerk,  upon  the 
receipt  of  the  package,  was  placed  upon  the  unopened  en- 
velope containing  the  deposition,  and  that  for  this  reason 
the  deposition  was  not  filed  until  the  envelope  was  opened 
and  the  filing  indorsed  on  the  deposition  itself.  If  counsel 
for  plaintiff  in  error  desired  an  inspection  of  this  deposi- 
tion he  could  have  secured  it  at  any  time,  without  doubt, 
by  asking  the  clerk  to  open  the  envelope.  He  is  not 
shown  to  have  done  this,  and  this  objection  is  without 
weight.  The  other  ground  of  contention  is,  that  the 
deposition  was  taken  in  Harlan  county,  which  was  not  per- 
missible, for  it  is  insisted  that  Turner  should  have  been 
Bubpcenaed  instead  of  taking  his  de[)osition.  In  the  testi- 
mony of  Frank  Shaffer  it  was  made  to  appear  that  Mr. 
Turner,  when  his  place  of  residence  was  last  known,  was 
a  resident  of  Denver,  and  was  absent  from  Harlan  county. 
Section  372  of  the  Code  of  Civil  Procedure  gives  the  right 
to  use  the  deposition  of  a  party  as  evidence  when  he  does 
not  reside  in  the  county  wherein  is  pending  the  action  or 
proceeding,  etc.  Clearly  the  status  of  the  witness  referred 
to  in  the  statute  is  of  the  time  when  the  trial  is  had.  This 
objection  to  the  deposition  was,  therefore,  properly  over- 
ruled. 

There  was  presented  by  all  the  evidence  introduced  a 
material  question  of  fact,  which  was  whether  or  not  the 
plaintiff  in  error  obtained  possession  and  control  of  the 
stock  of  goods  of  Frank  Shaffer  under  and  by  virtue  of  a 
collateral  arrangement  whereby  a  secret  trust  was  created 
in  favor  of  Mr.  Shaffer.  Upon  consideration  of  the  evi- 
dence the  jury  found  adversely  to  the  plaintiff  in  error. 
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This  settled  the  fact  proposition  involved.  {Houok  v.  Heinzr 
man,  37  Neb.,  463.)  The  trial  court  adopted  the  views  of 
the  supreme  court  of  North  Dakota  as  euuncinted  in 
Netcell  V.  Wagness,  44  N.  W.  Rep.  [N.  Dak.],  1014,  and 
accordingly  instructed  the  jury.  The  plaintiff  in  error 
concedes  that  the  princ'ples  recognized  in  the  case  of 
Newell  V.  Wagnessj  supra,  are  excellent  law,  but  contends 
that  they  are  not  applicable  to  the  evidence  in  this  case. 

The  first  criticism,  as  we  gather  it,  is,  that  there  was  no 
proof  of  the  insolvency  and  inability  of  Mr.  Shaffer  to  pay 
his  debts,  and  that  there  was  no  evidence  that  the  transfer 
could  have  a  tendency  to  defraud  other  creditors  who  were 
trying  to  collect  the  debts  due  them  from  Shafft^r.  The 
evidence  on  this  point  was  not  so  direct  and  circumstantial 
as  to  clearly  demonstrate  the  existence  of  these  mooted 
fiietB,  and  yet  there  was  sufficient  to  justify  the  jury  in  be- 
lieving they  existed.  There  was  in  existence  when  this 
transfer  was  made  some  1 1,500  of  the  claim  of  the  defend- 
ant in  error.  Mr.  Ellis  testified  that  when  he  and  Mr. 
Shaffer  went  np  to  see  Mr.  Flansburg,  who,  as  an  attor- 
ney, had  Fome  claims  against  Shaffer,  and  showed  him  the 
bill  of  sale  and  the  written  contract  contemporaneously 
made,  and  satisfied  Mr.  Flansburg  that  this  contained  the 
entire  agreement  between  the  witness  and  Shaffer,  that  Mr. 
Flansburg  relinquished  the  executions  on  the  goods  which 
he  had  previously  caused  to  be  issued  against  Shafifer. 
This  was  some  time  after  the  bill  of  sale  and  its  accom- 
panying memoranda  had  been  made,  and  yet  this  release 
was  so  nearly  contemporaneous  with  the  making  of  said 
writings  and  was  so  directly  influenced  by  them  as  to  jus- 
tify the  assumption  of  the  existence  of  such  evidence  as 
to  render  applicable  the  instructions  given. 

Again,  complaint  is  made  that  the  court  assumed  the 
possibility  of  the  existence  of  evidence  sufficient  to  justify 
consideration  by  the  jury  of  the  question  whether  or  not  a 
secret  trust  was  created  or  existed  between  the  defendant  in 
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error  and  Mr.  Shaffer.  The  testimony,  hereinbefore  set  out 
quite  at  length,  will  have  served  no  useful  purpose  whatever 
if  it  has  not  shown  that  there  were  sufficient  grounds  on 
which  to  base  the  conclusion  that  a  secret  trust  was  created 
in  favor  of  Frank  Shaffer  by  the  transaction  between  him 
and  Mr.  Ellis,  provided  the  jury  believed  the  testimony  of 
Mr.  Shaffer  and  Mr.  Turner  in  preference  to  that  of  Mr. 
Ellis.  With  the  comparative  weight  of  the  evidence  of 
.these  three  witnesses  we  have  no  concern, — ^that  was  an  in- 
quiry alone  determinable  by  the  jury.  The  observations 
which  we  have  made  in  respect  of  the  instructions  given 
comprehend  and  meet  the  contentions  with  respect  to  the 
refusal  of  one  or  more  instructions  asked.  No  error  is 
found  in  the  record  and  the  judgment  of  the  district  oourt 

is 

Affirmed. 


Union  Pacifio  Railway  Company  v.  William  A* 
G.  Cobb. 

ViLED  Juke  6, 1894.    No.  6641. 

1.  Beview:  Ck>KrLioTiNo  Evidenos.  Ab  to  the  ezistenee  of 
negligeDoe  saffiolent  to  jnstify  or  defeat  a  reooTerj,  the  eTidenee 
being  oonflicting,  the  spedal  findings  of  the  jnrj  are  condnsiTe. 

%  Trial:  Instbuotions:  Nbgligenoe:  Question  roB  Juby. 
Whether  there  were  rach  fiMsts  shown,  as,  in  Tiew  of  a  oonflict 
in  the  evidence,  would  sustain  or  defeat  a  reooyeiy,  was  not 
within  the  province  of  the  trial  judge  to  instruct  the  jury.  His 
whole  duty  was  discharged  as  to  the  existence  or  absence  of 
negligence  when  he  instructed  the  jury  what  evidence  might  bo 
taken  into  account  in  determining  the  preponderance  of  the  evi- 
dence upon  this  branch  of  the  case. 

3.  Speoial  Findings:    Discbbtion  of  Coubt:  Review.    The 

requirement  that  special  findings  be  made  by  the  jury  is  a  mat^ 

,','.:    ter  of  discretion  with  the  trial  oourt,  and  the  refuaal  to  requive 
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a  special  finding  requested  does  not  ordinarily  afford  a  sufficient 
reason  for  the  reversal  of  the  judgment  subsequently  rendered. 
Following  Atchiion,  T.  A  8,  F.  B,  Co.  v.  Zatoler,  40  Neb.,  356. 

Ebbob  from  the  district  court  of  Dodge  county.  Tried 
below  before  Mabshall,  J. 

/.  M.  Thurston,  W.  R.  Kelly ^  and  E.  P.  Bmiih,  for  plaintiflF 
in  error. 

Frich  A  Dolezal,  oontrcu 

Rtan,  C. 

The  defendant  in  error  recovered  a  judgment  in  the  dis- 
trict court  of  Dodge  county  for  the  sum  of  $1^426  against 
the  plaintiff  in  error.  The  petition  upon  which  the  judg- 
ment was  recovered  alleged  that  the  defendant  therein 
named  was  a  corporation  on  the  20th  day  of  January, 
1885,  owning  and  operating  a  railroad  line  through  said 
county,  and  that  while  plaintiff  was  traveling  with  due 
care  on  and  along  Main  street,  a  public  highway  in  the 
city  of  Fremont,  in  said  county,  crossed  by  defendant's 
said  railroad  line,  the  defendant,  by  its  agents,  servants, 
and  employes,  carelessly,  negligently,  and  without  ringing 
the  bell  on  its  locomotive,  and  without  sounding  the 
whistle  thereon,  and  without  any  warning  of  its  approach 
to  and  on  said  highway,  ran  its  locomotive  and  cars  against 
plaintiff,  to  plaintiff's  great  injury.  Following  these  aver- 
ments were  allegations  describing  the  extent  of  plaintiff's 
injuries  and  the  manner  and  degree  in  which  they  had 
caused  him  damage.  *The  answer  admitted  the  corporate 
existence  of  the  defendant  and  its  ownership  of  the  line  of 
railroad  upon  which  plaintiff  was  injured,  but  denied  the 
extent  of  the  injury  to  be  as  alleged;  denied  that  they  were 
imputable  to  defendant's  n^ligenoe,  or  any  other  cause 
than  plaintiff's  own  negligence.  These  last  averments 
were  denied  in  plaintiff's  reply. 
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There  were  submitted  to  the  jury  special  interrogatoriesy 
10  answer  to  which  the  jury  found  that  the  engiueer  of  de- 
fendant's train  would,  but  for  too  high  a  rate  of  speed, 
have  had  time  to  lower  the  speed  or  to  stop  tlie  train  so  as  to 
have  prevented  the  injury  after  he  became  aware  of  plaint- 
iff's intention  to  cross  in  front;  and  that,  after  discovering 
the  plaintiff  in  a  place  of  danger,  the  said  engineer  did  not  at 
onoe  use  all  appliances  on  his  engine  for  arresting  his  train 
for  the  purpose  of  stopping  so  as  to  prevent  a  collision  and 
injury;  and  that  plaintiff  was  not  guilty  of  negligence  in 
failing  to  look  for  a  train ;  and  that  defendant  was  guilty 
of  negligence  which  directly  contributed  to  the  injury. 
The  jury  also  specially  answered  that  the  jury  did  not  know 
whether  plaintiff,  after  he  first  looked  for  the  train,  could 
have  seen  it  in  time  to  avoid  injury  had  he  again  looked 
before  he  attempted  to  cross  defendant's  track,  and  that  the 
jury  did  not  know  whether  the  appliances  on  defendant's 
locomotive  were  such  as  were  in  general  use,  nor  whether 
they  were  in  good  order.  The  affirmative  special  findings 
were  not  in  each  instance  sustained,  as  they  should  hav^ 
been,  by  the  evidence.  There  were  supported  a  sufficient 
number  of  these,  however,  to  establish  specially  as  facts 
that  the  defendant's  employes  were  n^ligent  in  failing  to 
ring  the  bell  and  sound  the  whistle  of  the  locomotive,  and 
were  running  the  train  at  an  unusual  rate  of  speed  just  be- 
fore reaching  the  street  crossing  where  plaintiff  received 
his  injuries.  There  was  also  evidence  to  justify  the  special 
finding  that  the  injury  was  not  imputable  to  negligence  oti 
plaintiff's  part.  The  serious  nature  of  the  injury  was 
shown,  and  we  do  not  understand  that  it  is  contended  that 
the  recovery  was  disproportionately  large.  There  w^^, 
therefore,  sufficient  facts  found,  practically  conceded  or  es- 
taV>Iished  by  the  proofs,  to  entitle  plaintiff  to  the  judgment 
rendered  in  his  favor. 

There  remains  to  be  considered  another  matter  urged  in 
argument  as  to  the  facts,  and  this  refers  to  alleged  miscott- 
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duct  on  the  part  of  attorneys  for  plaintiff  in  the  district 
conrt.  In  the  bill  of  exceptions  descriptive  of  the  com- 
mencement of  the  trial  was  contained  the  following  lan- 
guage: 

''Plaintiff  offers,  and  stated  in  his  opeoing  to  the  juty, 
that  plaintiff  will  prove  on  the  trial  that  the  witnesses  of 
defendant,  who  will  testify  for  defendant  that  the  train 
that  struck  plaintiff  was  moving  with  proper  speed  and 
gave  the  signals  required  to  be  given  of  the  approach  of 
the  train  to  the  crossing,  were  employes  of  defendant,  and 
that  if  said  witnesses  had  re])orted  that  the  striking  of 
plaintiff  was  the  result  of  any  want  of  care  on  their  part 
such  witnesses  would  have  lost  their  .situations  and  been 
discharged  by  defendant,  and  that  with  such  knowledge 
said  witnesses  reported  said  collision  to  have  occurred  from 
no  want  of  care  on  their  part. 

''Counsel  for  defendant  objects,  that  this  is  impropet*  in 
the  opening  of  plaintiff.  Objection  sustained.  Plaintiff 
excepts." 

Later  in  the  trial  the  same  matter  was  presented  in 
the  manner  following :  After  asking  engineer  Livingston 
whether  he  made  a  report  to  the  company  of  the  accident, 
and  receiving  an  answer  in  the  affirmative,  plaintiff's  coun^ 
sel  asked,  "  In  that  report  did  you,  or  did  you  not,  report 
that  you  had  performed  your  duty  properly?*'  and  upon 
the  witness  answering  ^'  I  did,*'  counsel  then  asked  hin^, 
"If  you  had  reported  that  you  were  negligent,  would  you, 
or  would  you  not,  have  been  discharged  ?  *'  Upon  thift 
question  being  overruled,  counsel  again  questioned  the 
witness  thus : 

Q.  You  are  now  in  the  employ  of  the  Union  Pacific 
Railway  Company  ? 

A.  Yes. 

Q.  If  you  were  to  state  now  that  this  injury  sued  npoil 
here  occurred  by  the  negligence  of  yourself  or  any  one, 
would  you  or  would  you  not  be  deprived  of  your  position? 
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Objection  being  renewed,  was  sustained. 

Again,  upon  cross-examination  of  Mr.  Fitch,  the  fire- 
man, the  evidence  was  as  follows: 

Q.  Did  you  ever  make,  or  join  in  making,  any  report 
concerning  this  occurrence  to  the  company  when  it  hap- 
pened? 

A.  I  did.     If  I  recollect  I  signed  a  report 

Q.  Now  Mr.  Fitch,  if  you  had  reported  or  signed  a  re- 
port that  this  injury  was  caused  by  your  negligence  would 
yon  not  have  been  discharged  from  your  situation? 

Defendant  objects,  as  immaterial  and  irrelevant,  and  not 
within  the  scope  of  cross-examination.  Objection  sus- 
tained. 

Q.  Is  it,  or  is  it  not,  a  fact  that  your  omission,  should 
you  report  that  you  did  not  ring  the  bell,  that  you  would 
be  subject  to  be  discharged  and  lose  your  situation? 

Objection  renewed  upon  the  same  grounds,  and  objection 
su&tained. 

In  the  course  of  the  re-examination  of  Mr.  Lfvingston, 
the  engineer,  the  following  evidence  was  given  and  pro- 
ceeding had: 

Q.  You  had  anticipated  that  there  would  be  trouble  on 
this  thing? 

A.  No,  I  did  not  know  there  would  be.  I  knew  the 
company  required  me  to  make  an  accurate  report  of  the 
accident  just  as  it  occurred. 

Q.  Now,  if  the  engineer  running  the  train  when  the 
accident  happened  in  this  case  had  stated  in  his  report  that 
he  had  omitted  or  forgotten  to  sound  the  station  whistle  on 
an  incoming  train,  would  he,  or  would  he  not,  under  the 
rules  of  the  company,  have  been  discharged  or  lost  his  po- 
sition? 

Defendant  objects,  as  immaterial,  irrelevant,  and  not 
within  the  scope  of  cross-examination.  Objection  sus- 
tained.    Exception  taken. 

It  is  urged  by  counsel  for  plaintiflF  in  error  that  the 
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above  insistence  upon  this  point  was  for  effect  upon  the 
minds  of  the  jury  and  evinced  a  marked  disrespect  for  the 
ruling  of  the  court  and  could  have  subserved  no  useful 
purpose  in  the  trial.  In  these  matters  much  must  be  left 
to  tiie  discretion  of  the  trial  judge.  Counsel  might  be 
criticised  very  severely  for  the  course  above  taken  if  im- 
pelled by  the  motive  ascribed.  Whether  disrespect  was 
intended,  and  whether  the  interrogatories  were  propounded 
with  the  evil  design  charged  by  counsel  for  plaintiff  in 
error,  depends  very  largely  on  the  circumstances  surround- 
ing the  acts  criticised,  and  the  motive.  Of  these  the  trial 
court  had  better  opportunities  to  judge  than  we  can  possi- 
bly have,  and  as  there  was  found  no  offense  by  the  trial 
court,  we  should  be  slow  to  indulge  in  what  might  be  a 
radical  misconstruction  of  both  the  motive  and  results.  If 
die  verdict  and  judgment  had  been  in  favor  of  the  defend- 
ant, whereby  the  present  defendant  in  error  would  have 
been  compelled  to  proceed  as  plaintiff  in  error  in  this 
court,  the  record  made  might  not  have  been  too  full  to 
present  for  review  the  question  whether  on  cross-examina- 
tion the  engineer  and  fireman  should  not  have  been  com- 
pellable to  answer  the  questions  propounded  to  each  of 
them.  It  is  not  intended  to  intimate  an  opinion  either 
way  as  to  the  existence  of  such  necessity.  It  is  sufficient 
for  our  purpose  to  say  that  the  trial  judge,  iiaving  taken 
no  umbrage  at  the  method  whereby  exceptions  were  saved, 
the  judgment  by  which  his  actions  were  governed  will  not 
be  reviewed.  There  was  no  abuse  of  discretion  in  the 
refusal  by  the  court  to  submit  other  interrogatories  than 
those  above  referred  to  for  special  findings  thereon  by  the 
jury.  The  alleged  error  in  this  respect  does  not,  there- 
fore, justify  interference  on  the  part  of  this  court.  {Atchi' 
mm,  T.  &  8.  F.  R.  Co.  v.  Lawler,  40  Neb.,  356 ;  Fhaten  t. 
FerreU,  24  Neb.,  347.) 

There  is  in  the  brief  of  plaintiff  in  error  a  short  dis- 
OQasion  of  alleged  errors  on  account  of  the  giving  of  eight 
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instructioDs,  each  designated  by  number.  The  criticisms 
in  regard  to  these  instructions  are,  first,  that  there  was  no 
evidence  showing  the  want  of  ordinary  care,  but  that  the 
evidence  was  to  the  contrary.  This  has  heretofore  received 
consideration.  Second,  it  is  insisted  that  there  was  no 
foundation  for  the  assumption  in  the  instructions  com- 
plained of  that  the  bell  was  not  rung,  and  that  the  whistle 
sounded.  As  already  indicated,  there  was  evidence  from 
which  the  jury  might  find  the  facts  to  exist,  as  in  the  in- 
structions it  was  assumed  their  existence  might  be  found. 
The  third  criticism  of  the  eight  instructions  singled  out  is, 
that  the  fact  that  the  plaintiff  may  have  testified  that  he 
did  not  hear  the  bell  or  whistle,  furnished  no  evidence  to  the 
jury,  as  nothing  shows  that  the  failure  was  the  proximate 
cause  of  the  injury.  The  evidence  of  the  defendant  in  error, 
in  addition  to  the  fact  that  he  failed  to  hear  the  sound  of 
the  bell  or  whistle,  was  that  if  he  had  heard  either  of  these 
warnings  in  sufficient  time  to  allow  of  it  he  would  have 
8tep))ed  from  the  track  before  the  engine  reached  and 
struck  him.  From  the  well  ascertained  results  of  the 
failure  to  avoid  colliding  with  a  locomotive  moving  at  the 
rate  of  fifteen  miles  an  hour  the  jury  very  properly  be- 
lieved this  statement  as  to  defendant  in  error's  probable 
conduct  under  the  condition  of  known  impending  danger 
just  stated.  The  court  left  with  the  jury  the  question  of 
the  existence  of  negligence  contributing  to  the  accident, 
as  one  of  fact.  Plaintiff  in  error  requested  instructions 
defining  what  would  constitute  contributory  negligence, 
per  06,  and  by  what  evidence  the  allied  n^ligence  on  the 
part  of  the  employes  of  plaintiff  in  error  would  be  dis- 
proved. It  need  only  be  said  that  the  theory  of  the  trial 
court  was  in  accord  with  the  rule  laid  down  by  this  court 
in  Atchison  &  N.  R.  Co.  v,  Bailey,  11  Neb.,  332;  Johnson 
V.  Missouri  P.  R.  Cd.,  18  Neb.,  690;  Omaha,  N.  &  B.  H. 
R.  Co.  f>.  O'Donnell,  22  Neb.,  476;  Stevens  v.  Howe,  28 
Neb.,  547;    Missouri  P.  R.  Co.  v.  Baier,  37  Neb.,  236; 
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Chioago,  B.  &  Q,  R.  Co.  v.  Orablin,  38  Neb.,  90.  There 
18  no  error  apparent  in  the  reoord,  and  the  judgment  of  tho 
district  court  is 

Affirmed. 

Post,  J.^  not  sitting* 


Charles  G.  Low  v.  Rees  Printing  Company. 

Filed  June  6,  1894.     No.  6390. 

Constitutional  Law:  Eight  Houb  Law:  Glass  Lboisi.a- 
noH:  Right  to  Ck>NTBACT.  Sections  1  and  3  of  chapter  54  of 
the  Seasion  Laws  of  1891  haying  proTided,  in  effect,  that  for  aU 
clasMS  of  mechanics,  BenrantB,  and  lahoreis,  excepting  those  en- 
gaged in  farm  or  domestic  lahor,  a  day's  work  shonid  not  exceed 
eight  hoars,  and  that  for  working  any  employe  over  the  pre- 
scribed time  the  employer  shonid  pay  extra  compensation  in 
increasing  geometrical  progression  for  the  excess  oyer  eight  hours 
(the  rate  of  payment  for  the  eighth  honr  being  taken  as  the 
basis  upon  which  to  reckon  snch  progression),  KM,  that  these 
proyisions  are  nnconstitntional,  (1)  becanse  the  discrimination 
against  farm  and  domestic  laborers  is*  special  legislation;  (2) 
becanse  by  the  act  in  qnestion  the  oonstitational  right  of  parties 
to  contract  with  reference  to  compensation  for  seryioes  is  denied. 


SI  ; .    It  being  apparent  from  an  inspection  of  the  en- 

tire act  in  qnestion  that  sections  1  and  3  thereof  formed  an  in- 
ducement to  its  passage,  no  part  of  said  act  can  be  sustained  as 
constitutional.     Following  Trumble  v.  TruwiblCy  37  Neb.,  340. 

Error  from  the  district  court  of  Douglas  county.   Tried 
below  before  Wakeley,  Doane^  and  Davis,  JJ. 

The  opinion  contains  a  statement  of  the  case. 

Mahoney,  Minahan  &  Smyth,  for  plaintiff  in  error: 

Chapter  54,  Laws  of  1891,  an  act  to  regulate  the  houni 
of  labor  of  mechanics,  servants,  and  laborers,  does  not  of* 
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fend  agaiDst  the  last  sentence  of  section  16,  article  3,  of 
the  constitution,  which  is  as  follows:  '^In  all  cases  where 
a  general  law  can  be  made  applicable,  no  special  law  shall 
be  enacted."  (Hhigle  v.  State,  24  Ind.,  34;  Heridia  v. 
AyreSy  12  Pick.  [Mass.],  344;  McAunick  v.  Mississippi^  A 
M.  R.  Co.,  20  la.,  338;  State  v.  Graham,  16  Neb.,  76; 
Cooley,  Constitutional  Limitations,  129;  Haskdlv,  City  of 
Burlington,  30  la.,  237 ;  State  of  Louisiana  v.  Sohlemmer, 
10  L.  R.  A.  [La.],  135;  Barbier  v.  Connolly,  113  U.S.,  27; 
MnneapoliB  &  SL  L.  R.  Co.  v,  Bechmth,  129  U.  S.,  26; 
Hamxiook  v,  Yaden,  6  L.  R.  A.  [Ind.],  676 ;  Vermont  Loan 
&  Tru;fA  Co.  v.  Whithed,  49  N.  W.  Rep.  [N.  Dak.],  318; 
Smith.v.  Judge  of  Twelfth  District,  17  Cal.,  647.) 

Suppose  the  law  is  a  special  one.  The  constitution  does 
not  prohibit,  under  all  circumstances,  the  enacting  of  spe- 
cial laws.  It  prohibits  it  only  where  a  general  law  can  be 
made  applicable.  Could  a  general  law  have  been  made 
applicable?  If  this  be  a  special  law,  the  legislature  by 
passing  it  has  answered  the  question  in  the  negative.  Is 
that  answer  reviewable  by  this  court,  or  is  it  final?  The 
authorities  say  it  is  final.  {CUy  of  Wichita  v.  Burleigh,  36 
Kan.,  34;  Gentile  v.StaJle,  29  Ind.,  412;  State  v.  HitaA- 
cock,  1  Kan.,  184;  Beach  v.  Leahy,  11  Kan.,  27;  Marks 
V.  Trustees  of  Purdue  University,  37  Ind.,  165;  State  v. 
Tucker,  46  Ind.,  365;  State  v.  County  Court,  60  Mo.,  317; 
State  «•  Cotmty  Court,  61  Mo.,  82;  Richmond  v.  Board  of 
Supervisors,  42  N.  W.  Rep.  [la.],  422.) 

The  act  is  not  violative  of  that  provision  of  the  consti- 
tution which  declares  that  no  person  shall  be  deprived  of 
his  liberty  or  property  without  due  process  of  law.  (Cooley, 
Constitutional  Law,  430;  Murray  v,  Hoboken  Land  &  Jw- 
provement  Co.,  18  How.  [U.  S.],  277;  In  re  Brosnahan, 
18  Fed.  Rep.,  66;  Rowan  v.  State,  30  Wis.,  146 ;  Ex  parte 
Ah  Fook,  49  Cal.,  406 ;  Weim^  v.  Bunbury,  30  Mich.,  210; 
Brown  v.  Board  of  Levee  Commissioners,  60  Miss.,  47^; 
Wurts  V.  Hoagland,  114  U.  S.,  606;  Kennard  ••  Morgm, ' 
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92  U..  S.,  480;  MeMillm  v.  Anderson,  95  U.  S.,  37;  Dor 
vidson  V.  New  Means,  96  U.  8.,  105;  Dent  v.  State  of 
WeH  Virginia,  28  Cent.  L.  J.  [W.  Va.],  264;  Hawthorn  v. 
People,  109  111.,  302;  Kansas  PR,  Co.  v.  Mower,  16  Kan., 
576;  Tiedeman,  Limitations  of  Police  Power,  sec.  178; 
Powell  V.  QmmonweaUh,  114  Pa  St.,  265,  127  U.  8.,  678; 
Slate  V.  Moore,  10  8.  E.  Rep.  [N.  Car.],  144;  Alexander 
V.  Archer,  24  Pac  Rep.  [Nev.],  374;  Mohle  v.  Tsehiroh, 
63  Cal.,  382;  Mugler  v.  Kansas,  123  U.  8.,  623;  Sinfferv. 
Maryland,  8  L.  R.  A.  [Md.],  551 ;  Territory  of  Washington 
V.  Ah  Lim,  9  L.  R.  A.  [Wash.],  395;  State  v.  Addington, 
77  Mo.,  110;  BvJUer  v.  Chambers,  36  Minn.,  69;  State 
V.  Marshall,  64  N.  H.,  549 ;  Messenger  v.  State,  25  Neb., 
676;  Dannell  v.  State,  48  Miss.,  661;  Munn  v.  Illinois, 
94  U.  8.,  113;  Nash  v.  Page,  80  Ky.,  539;  Munn  v.  People, 
69  111.,  80;  HockeU  v.  State,  105  Ind.,  250;  Datns  v. 
Slate,  68  Ala.,  58 ;  People  v.  Budd,  117  N.  Y.,  1.) 

The  law  is  not  unconstitutional  as  limiting  the  power  of 
the  citizen  to  contract  concerning  a  certain  subject.  (0^- 
bom  V.  Hoffmaai,  52  Ind.,  439 ;  Smith  v,  Tyler,  51  Ind., 
512;  Market  v.  SpUler,  28  Ind.,  488;  Moloney  v.  Newton, 
85  Ind.,  565;  Kneettle  v.  Newcomb,  22  N.  Y.,  249;  Curtis 
V.  ffBrien,  20  la.,  376;  Moxley  v.  Ragan,  10  Bush  [Ky.], 
156;  McLane  v.  Elmer,  4  Ind.,  239;  Develin  v.  Wood,  2 
Ind.,  102;  Bav^r  v,  Samson  Lodge,  102  Ind.,  262;  Dugan 
V.  Thomas,  79  Me.,  221;  Oerman-Ameriean  Ins.  Co.  v. 
JStherton,  25  Neb.,  508;  Home  Ins.  Co.  v.  Morse,  20  Wall. 
[U.  8.],  455 ;  Doyle  v.  Continental  Ins.  Co.,  94  U.  8.,  635; 
Taylor  V.  8aurm>an,  110  Pa.  8t.,  3;  Herdic  v.  Roessler,  109 
N.  Y.,  127;  New  v.  Walker,  108  Ind.,  365;  United  States 
V.  Fisher,  2  Cranch  [U.  8.],  358;  Warren  v.  Sohn,  112 
Ind.,  213;  Churchman  v.  Martin,  54  Ind.,  380;  Long  v. 
Straus,  107  Ind.,  94;  Hvidson  Canal  Co.  v.  Pennsylvania 
Coal  Co.,  75  U.  8.,  276.) 

Ambrose  &  Dujffie,  contra,  insisting  that  the  statute  should 
13 
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be  held  to  be  in  oonfltct  with  eonstitutioDal  priDciples  as 
an  attempt  to  legislate  in  favor  of  a  particular  class,  and 
to  abridge  the  guarantied  rights  of  citizens,  cited:  Deppev, 
Chicago,  R.  L  &  P.  R.  Co.,  36  la.,  52;  Foxwarthy  v.  Gty 
of  Hastings,  23  Neb.,  772;  Walty  v.  Kennedy,  2  Yerg, 
[Tenn.],554;  Durham  v.  Lewiston,  4  Greenl.  [Me.],  140; 
Lewis  p.  Webb,  3  Greenl.  [Me.],  326;  Holden  v.  James,  11 
Mass.,  396 ;  Pioquet,  Appellant,  6  Pick.  [Mass.],  64;  Budd 
V.  State,  3  Humpli.  [Tenn.],  483 ;  Godcharles  v.  Wigeman, 
113  Pa.  St.,  431;  Durkee  v.  (My  of  JanemnUe,  28  Wis., 
464;  Calderv.  Butt,  3  Dal.  [U.  8.],  387*;  Fletcher  v.  Peek, 
6  Cranch  [U.  8.],  143 ;.  Bank  of  the  State  v.  Cooper,  2  Yerg. 
[Tenn.],  599;  Atohism  <&  N.  R.  Co.  v.  Baty,  6  Neb.,  37; 
People  V.  GiUson,  109  N.  Y.,  389 ;  Butcher^  Union  Slaugh- 
ter  House  &  Live  Stock  Landing  Co.  v.  Orescent  City  Live 
Stock  Landing  &  Slaughter  House  Co.,  Ill  U.  8.,  747; 
In  re  Jacobs,  98  N.  Y.,  98 ;  People  v.  MiUdt,  117  111.,  291 ; 
State  v.  OoodwiU,  6  L.  R.  A.  [W.  Va.],  621,  and  cases  cited 
in  notes. 

Ryan,  C. 

In  the  district  court  of  Douglas  coantj  plaintiff  in  error 
filed  his  petition,  wherein  were  stated  three  causes  of  ac^ 
tion.  Of  these  the  third  cannot  be  reviewed,  for  the  reason 
that  there  was  no  motion  for  a  new  trial  filed  or  passed 
upon  in  respect  to  it  after  a  trial  upon  evidence  addaoed. 
The  stipulation  waiving  the  motion  for  a  new  trial  and 
consenting  that  the  action  in  this  court  should  be  treated 
as  if  8uch  motion  had  actually  been  filed  and  ruled  upon 
in  the  district  court  ignores  the  consideration  that  is  due 
to  the  trial  court,  where  the  motion  in  question  should 
have  been  duly  passed  upon,  that  whatever  errors  were 
presented  thereby  might  be  corrected.  The  consideration 
of  this  case,  for  the  reason  just  indicated,  will,  therefore, 
be  confined  to  the  first  and  second  causes  of  action  stated 
in  the  petition. 
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After  allying  that  the  defendant  was  a  oorporatioD  do- 
ing business  in  the  city  of  Omaha,  the  averiiients  of  plaint- 
iff in  his  petition  were  as  follows:  ^'Further  complaining, 
plaintiff  states  for  his  first  cause  of  action  that  on  the  10th 
day  of  August,  1891,  he  contracted  with  the  defendant  to 
work  for  it  as  a  printer  for  thirty  cents  per  hour ;  that 
pursuant  to  said  contract  he  entered  the  employment  of 
said  defendant,  and  that  on  said  10th  day  of  August  said 
defendant  worked  this  plaintiff  eleven  hours.  Said  de- 
fendant thereby  became  indebted  to  this  plaintiff  in  the 
sum  of  (6.60;  that  is  to  say,  (2.40  for  the  first  eight  hours 
worked,  60  cents  for  the  ninth  hour  worked,  (1.20  for  the 
tenth  hour  worked,  and  (2.40  for  the  eleventh  hour  worked. 
Of  said  sum  thus  due,  defendant  has  paid  plaintiff  (3,  and 
no  more. 

"  For  a  second  cause  of  action  plaintiff  states  that  on  the 
8th  day  of  August,  1891,  he,  at  the  request  of  the  defend- 
ant, entered  into  a  contract  with  the  said  defendant,  which 
contract  was  in  the  words  and  figures  following,  viz. : 

"*To  all  employes  of  Rees  Printing  Co. :  From  and  in- 
cluding August  1, 1891,  all  employes  of  this  company  will 
be  employed  and  paid  by  the  hour  for  the  number  of  hours 
they  work,  at  the  same  rate  of  wages  now  paid,,  and  not 
by  the  day.  Any  employe  who  is  willing  to  work  the 
same  number  of  hours  as  heretofore  at  the  rate  of  wages 
heretofore  paid  him  will  report  in  writing  at  once  to  the 
undersigned. 

"•July  30th,  1891.  Rees  Printing  Co.' 

'^'Receipt  of  the  above  rule  .and  regulation  is  hereby 
acknowledged.  I  am  willing  to  continue  in  the  service  of 
the  company  subject  to  the  same. 

•''August  8,  1891.  Charles  G.  Low.''' 

••  That  the  rate  of  compensation  or  wages  agreed  upon 
between  the  plaintiff  and  defendant  and  paid  to  the  plaint- 
iff by  said  defendant  prior  to  entering  into  said  contract 
was  (3  per  day  for  each  day  worked  by  plaintiff,  which 
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day  oonsisted  of  ten  hours ;  that  on  said  8th  day  of  Aug- 
usty  1891,  the  defendant  worked  this  plaintiff  ten  hours, 
and  thereby  became  indebted  to  him  in  the  sum  of  $4.20; 
that  is  to  say,  |2.40  for  the  first  eight  hours,  60  cents  for 
the  ninth  hour,  and  $1.20  for  the  tenth  hour  worked.  Of 
said  sum  thus  due  to  the  plaintiff  defendant  has  paid  $3, 
and  no  raore.^' 

A  demurrer  was  filed  to  the  above  two  causes  of  action 
on  the  grounds  following: 

^^  1.  The  said  petition  does  not  state  facts  constituting  a 
cause  of  action  against  the  defendant,  nor  does  any  of  the 
counts  thereof  state  facts  constituting  a  cause  of  action  in 
plaintiff's  favor  against  the  defendant 

"2.  Chapter  54  of  the  acts  of  the  twenty-second  session 
of  the  legislature  of  Nebraska,  under  the  provisions  of 
which  this  action  was  brought,  and  by  virtue  of  which 
plaintiff  must  recover,  if  at  all,  is  unconstitutional  and 
void,  and  in  contravention  of  the  constitution  of  Nebraska 
and  of  the  United  States. 

*'  (a.)  It  seeks  to  take  away  and  limit  the  right  of  the 
citizen  to  enter  into  contracts  relating  to  legal  and  lawful 
business. 

'^  (6.)  It  seeks  to  abridge  the  rights  of  the  people  in  dis- 
posing of  their  lawful  property  and  the  purchase  of  the 
same. 

^'  (c.)  It  is  special  and  class  legislation,  and  an  attempt 
on  the  part  of  the  legislature  to  grant  special  immunities 
and  privileges  upon  certain  employes  and  employers. 

'^(d.)  The  statute,  while  iutending  to  be  general  in  its 
operation,  excepts  certain  of  our  citizens  froii  its  provis- 
ions. 

^^(tf.)  It  seeks  to  abridge  the  privileges  of  certain  of  our 
citizens  and  deprive  them  of  their  property  without  due 
process  of  law,  and  denies  to  certain  of  our  citizens  equal 
protection  of  the  law,  and.  is,  therefore,  in  conflict  with 
sections.  1  and  2  of  article  3  of  the  constitution  of  Norr 
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braska,  and  section  1  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States. 

'^3.  Said  act  is  broader  than  the  title,  in  so  far  as  it  pro- 
vides for  a  penalty  for  violation  thereof,  and  seeks  to  fix 
the  compensation  of  the  employe,  and  to  that  extent  the 
provisions  of  the  act  are  in  conflict  with  section  11,  article 
3,  of  the  constitution  of  this  state. 

*^4.  Said  act  is  in  conflict  with  section  6,  article  8,  of 
the  constitution  of  Nebraska,  in  that  it  seeks  to  give  to  the 
employe  a  part  of  the  penalty  provided  for  its  violation." 

This  demurrer  was  argued  in  the  aforesaid  district  court, 
Judges  Wakeley,  Doane,  and  Davis  presiding,  by  whom, 
upon  due  consideration,  it  was  sustained  as  to  said  first  and 
second  causes  of  action.  Thereupon,  the  plaintiff  electing 
to  stand  on  said  two  causes  of  action  and  refusing  to 
further  plead,  judgment  was  thereon  rendered  in  favor  of 
the  defendant.  By  petition  in  error  plaintiff  has  duly 
presented  for  review  by  this  court  the  same  questions 
passed  on  in  the  district  court. 

Chapter  64,  specially  described  in,  and  against  which  the 
demurrer  was  directed,  is  in  the  following  language: 

'^Be  U  enacted  by  the  Legislature  of  the  8taie  of  Nebraska  i 
''Section  1.  That  eight  hours  shall  constitute  a  l^al 
day's  work  for  all  classes  of  mechanics,  servants,  and  la- 
borers throughout  the  state  of  Nebraska,  excepting  those 
engaged  in  farm  and  domestic  labor. 

''  Sea  2.  Any  oflicer  or  officers,  agent  or  agents  of  the 
state  of  Nebraska,  or  any  municipality  therein,  who  shall 
openly  violate  or  otherwise  evade  the  provisions  of  this* 
act  shall  be  deemed  guilty  of  malfeasance  in  office,  and  be 
suspended  or  removed  accordingly  by  the  governor  or  head 
of  the  department  to  which  such  officer  is  attached. 

"Sec.  3.  Any  employer  or  corporation  working  their 
employes  over  the  time  specified  in  this  act  shall  pay  as 
extra  compensation  double  the  amount  per  hour  as  paid 
for  previous  hour. 
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'^  Sec.  4.  Any  party  or  parties  contracting  with  the  state 
of  Nebraska,  or  any  such  corporation  or  private  employer, 
who  shall  fail  to  comply  with  or  secretly  evade  the  provis- 
ions hereof  by  exacting  or  r^uiring  more  hours  of  labor 
for  the  compensation  agreed  to  be  paid  per  day  than  is 
herein  fixed  or  provided  for  shall,  on  conviction  thereof,  be 
deemed  guilty  of  a  misdemeanor  and  l)e  punished  by  a  fine 
of  not  less  than  one  hundred  ($100)  dollars  nor  more  than 
one  thousand  ($1,000)  dollars/' 

The  constitutional  provisions  with  which  it  is  claim^ 
the  above  act  is  in  conflict  are,  first,  the  closing  sentence  6t 
section  15,  article  3,  that  "  in  all  other  cases  where  a  general 
law  can  be  made  applicable  no  special  law  shall  be  enacted ;  '^ 
second,  the  third  section  of  the  bill  of  rights,  that  '^no^ 
person  shall  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law."  It  is  also  urged  against  the  act 
that  it  is  void,  as  an  attempt  by  the  legislature  to  prevent 
persons  legally  competent  to  enter  into  contracts  from  mak- 
ing their  own  contracts.  In  the  present  controversy  there 
is  necessarily  involved  the  validity  of  the  entire  act,  for 
although  only  the  first  and  third  sections  are  directly  at- 
tacked, yet  it  is  apparent,  from  an  inspection  of  the  act  as 
a  whole,  that  these  two  sections  formed  an  inducement  to 
its  passage.  The  act  must  therefore  stand  or  fall  as  an 
entirety.  {Truinble  v.  TrumbU,  37  Neb.,  340.) 

There  seems  to  have  been  an  oversight  as  to  the  first 
cause  of  action,  for  the  averments  therein  were,  in  sub- 
stance, that  there  was  a  contract  of  employment  at  the  rate 
of  thirty  cents  per  hour;  that  the  plaintiff  was  by  the  de- 
fendant worked  eleven  hours,  and  had  received  payment  to 
the  amount  of  but  $3 ;  that  is,  for  ten  hours'  work  at  the 
rate  stipulated.  On  the  face  of  the  petition  there  was, 
therefoi'e,  unpaid  thirty  cents  upon  the  first  cause  of  action. 
This  has  not  been  insisted  upon  in  argument,  however,  and 
will  therefore  receive  no  further  attention. 

The  second  cause  of  action  avers  that  there  was  a  written 


Vol.  41]         JANUARY  TERM,  1894.  135 


Low  y.  Rees  Pxintiiif  Go. 


agreement  between  the  parties  that  after  August  1,  1891, 
employment  should  be  by  the  hour  at  the  rate  of  |3  for  ten 
hours'  work ;  that  is  to  say,  plaintiiF  was  to  receive  thirty 
cents  per  hour,  but  he  agreed  to  work  each  day  ten  hours 
It  is  alleged  that  on  August  8,  1891/ plaintiff  worked  ten 
hours  and  had  been  paid  therefor  (3.  According  to  the 
terms  of  the  agreement  between  the  parties,  the  plaintiff,  by 
the  payment  of  $3,  had  received  all  that  was  his  due.  By 
virtue  of  the  provisions  of  section  3  of  the  act  under  con- 
sideration it  is  insisted,  however,  that  for  the  ninth  hour 
plaintiff  is  still  entitled  to  receive  thirty  cents,  and  for  the 
tenth  hour  he  is  yet  entitled  to  ninety  cents.  This  clearly 
presents  the  question  whether  a  contract  fairly  entered  into, 
and  in  compliance  with  which  both  parties  have  acted  to 
the  ftiU  dischai^  of  their  obligations  thereunder,  must  be 
deemed  modified  by  the  existing  provisions  of  the  statute, 
irrespective  of  the  intention  of  the  parties  as  expressed  in 
their  contract. 

Until  a  comparatively  recent  period  it  would  have  been 
quite  difficult  to  find  adjudications  pertinent  to  the  legal ! 
^propositions  involved.  For  some  reason,  not  necessary  to  l 
consider,  there  has  in  moH^ern  times  arisen  a  sentiment  fa-- 1 
vbfaSlejp  paternaTTsm  in  matters  of  legislation.  The  out- 
growth of  this  sentiment  has  l)een  legislation  for  the  regu- 
lation of  the  media  of  payment;  the  manner  in  which 
products  shall  be  measured  or  weighed  when  compensation 
depends  upon  measure  or  weight;  the  hours  of  labor,  and 
other  kindred  subjects.  In  each  instance  the  statutory  pro- 
vision is  necessarily  a  restriction.of  the  right  to  regulate  re- 
lations and  duties  by  contract.  To  the  fact  that  these 
attempts  have  recently  been  so  frequently  made,  we  are 
indebted  for  a  number  of  well  considered  adjudications 
bearing  upon  the  questions  now  presented  for  our  determi- 
nation. While  there  has  not  been  entire  unanimity,  the 
decided  weight  as  well  as  the  number  of  authorities  are  co- 
incident with  those  from  which  quotations  will  hereafter  be* 
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made.  That  these  qaotatioDs  are  freely  made  requires  no 
other  apology  than  that  the  cases  quoted  from  are  so  ably 
and  carefully  considered  that  to  them  we  should  be  hopeless 
to  make  any  additions  or  improvement  by  the  most  careful 
research  of  which  we  are  capable.  The  three  several  ob- 
jections to  the  act  under  consideration  will  be  taken  up  in 
the  order  of  their  statement,  and  considered  rather  in  the 
light  of  authority  than  in  that  of  original  reasoning  or  re- 
search. 

1.  The  first  section  of  the  statute  under  consideration 
provided  what  number  of  hours  should  constitute  a  legal 
day's  work  for  all  classes  of  laborers  except  those  engaged 
in  farm  or  domestic  labor.  The  argument  made  in  favor 
of  the  necessity  that  each  day  the  excess  over  eight  hours 
should  be  devoted  to  rest,  recreation,  and  mental  improve- 
ment loses  much  of  its  force  when  these  very  desirable 
benefits  are  by  the  statute  itself  restricted  to  certain  defined 
classes  of  laborers,  no  one  of  which,  independently  of  the 
statute,  devotes  so  many  hours  to  labor  as  do  the  classes 
denied  the  protection  of  the  statute.  Legislation  of  this 
kind  is  always  fraught  with  danger,  hence  arose  the  pro-  * 
hibition  of  special  legislation  when  avoidable  which  is 
found  in  our  constitution.  In  i^cUe  v.  Loomia^  22  S.  W» 
Bep.  [Mo.],  350,  we  find  an  opinion  of  the  supreme  court 
of  Missouri,  one  judge  alone  dissenting,  of  which  the  sylla- 
bus is  as  follows:  ^'Revised  Statutes,  1889, sections  7068- 
7060,  making  it  unlawful  for  any  corporation,  person,  or 
firm  engaged  in  manufacturing  or  mining  to  issue  for  the 
payment  of  wages  any  order,  check,  or  other  token  of  in- 
debtedness, payable  otherwise  than  in  lawful  money,  un- 
less the  same  is  negotiable  and  redeemable  at  its  face  value 
in  cash  or  in  goods  at  the  option  of  the  holder  at  the  store 
or  other  place  of  business  of  the  corporation,  person,  or 
firm,  without  placing  similar  restrictions  on  others  employ- 
ing labor,  is  unconstitutional  as  class  legislation.^'  In  the 
majority  opinion  which  was  filed  March  25,  1893,  class 
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l^slatioD  is  ably  discussed  in  the  following  language: 
''There  is  no  doubt  but  many  of  our  legislative  enactments 
operate  upon  classes  of  individuals  only,  and  they  are  not 
invalid  because  they  so  operate,  so  long  as  the  classification  is 
reasonable  and  not  arbitrary.  Thus,  it  is  perfectly  compe- 
tent to  legislate  concerning  married  women,  minors^  insane 
persons,  bankers,  common  carriers,  and  the  like;  and  the 
power  of  the  legislature  to  prescribe  police  regulations  ap- 
plicable to  localities  and  classes  is  very  great,  because  such 
laws  are  designed  to  protect  property  and  the  safety,  health, 
and  morals  of  the  citizen ;  but  classification  for  l^islative 
purposes  must  have  some  reasonable  basis  upon  which  to 
stand.  It  must  be  evident  that  differences  which  would 
serve  for  a  classification  for  some  purposes  furnish  no  rea- 
son whatever  for  a  classification  for  legislative  purposes. 
The  differences  which  will  support  class  legislation  must 
be  such  as  in  the  nature  of  things  furnish  a  reasonable 
basis  for  separate  laws  and  regulations.  Thus,  the  legis- 
lature may  fix  the  age  at  which  persons  shall  be  deemed 
competent  to  contract  for  themselves,  but  no  one  will  claim 
that  competency  to  contract  can  be  made  to  depend  upon 
stature  or  color  of  the  hair.  Such  a  classification  for  such 
a  purpose  would  be  arbitrary  and  a  piece  of  legislative 
despotism,  and,  therefore,  not  the  law  of  the  land.  When 
speaking  upon  this  subject,  Judge  Cooley  says:  'The  doubt 
might  also  arise  whether  a  regulation  made  for  any  one 
class  of  citissens  entirely  arbitrary  in  its  character  and 
restricting  their  rights  and  privileges  or  l^al  capacity 
in  a  manner  before  unknown  to  the  law  could  be  sus- 
tained notwithstanding  its  generality.  Distinctions  in 
these  respects  must  rest  upon  some  reason  upon  which 
they  can  be  defended,  like  the  want  of  capacity  in  in- 
fiuits  and  insane  persons;  and  if  the  legislature  should 
undertake  to  provide  that  persons  following  some  spe- 
cified lawful  trade  or  employment  should  not  have  ca- 
pacity to  make  contracts,  or  to  build  such  houses  as  others 
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were  allowed  to  erect,  or  in  any  other  way  to  make  such 
use  of  their  property  as  was  permissible  to  others,  it  can 
scarcely  be  doubted  that  the  act  would  transcend  the  due 
bounds  of  legislative  power,  even  though  no  express  con- 
stitutional provision  could  be  pointed  out  with  which  it 
would  Qome  in  conflict  To  forbid  an  individual  or  a  dass 
the  right  to  the  acquisition  and  enjoyment  of  property  in 
such  manner  as  should  be  permitted  to  the  community  at 
large,  would  be  to  deprive  them  of  liberty  in  particulars 
of  primary  importance  to  their  pursuit  of  happiness;  and 
those  who  shall  daim  a  right  to  do  so  ought  to  be  able  to 
show  spedfic  authority  therefor  instead  of  calling  upon 
others  to  show  how  and  where  the  authority  is  negatived.' 
(Cooley,  Const.  Lim.  [6th  ed.],  484.)  There  can  be  no 
doubt  that  the  legislature  may  regulate  the  business  of 
mining  and  manufacturing  so  as  to  secure  the  health  and 
safety  of  the  employes,  but  that  is  not  the  scope  of  the 
two  sections  of  the  statute  now  in  question.  They  single 
out  those  persons  who  are  engaged  in  carrying  on  the  pur- 
suits of  mining  and  manufacturing  and  say  to  such  persons: 
^  You  cannot  contract  for  labor  payable  alone  in  goods,  wares, 
and  merchandise.  The  farmer,  the  merchant,  the  builder, 
and  the  numerous  contractors  employing  thousands  of  men, 
may  make  such  contracts,  but  you  cannot.'  They  say  to 
the  mining  and  manufacturing  employes:  ^Though of  full 
age  and  competent  to  contract,  still  you  shall  not  have  the 
power  to  sell  your  labor  for  meat  and  clothing  alone  as 
others  may.'  It  will  not  do  to  say  these  sections  simply 
regulate  payment  of  wages,  for  that  is  not  their  purpose. 
They  undertake  to  deny  to  the  persons  engaged  in  the  two 
designated  pursuits  the  right  to  make  and  enforce  the  most 
ordinary,  every-day  contracts, — a  right  accorded  to  all 
other  persons.  This  denial  of  the  right  to  contract  is  based 
upon  a  classification  which  is  purely  arbitrary,  because  the 
ground  of  the  dassification  has  no  relation  whatever  to  the 
natural  capacity  of  persons  to  contract." 
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After  the  above  expression  of  its  views  the  supreme  oourt 
of  Missouri  reviewed  the  authorities  bearing  upon  the 
question  discussed.  This  review  we  shall  quote,  because 
therein  is  contained  a  condensed  statement  of  the  purport 
of  numerous  decisions  which  tend  to  enlighten  the  subject 
under  discussion.  The  language  in  which  this  review  waa 
made  is  as  follows  : 

''The  supreme  judicial  court  of  Massachusetts  had  under 
consideration  in  Commonwealth  v.  Pen-y,  28  N.  EL  Bep., 
1126,  a  statute  which  provides  that  'no  employer  shall  im- 
pose a  fine  upon,  or  withhold  the.  wages  or  any  part  of  the 
wages  of,  an  employe  engaged  at  weaving,  for  imperfections 
that  may  arise  during  the  process  of  weaving.'  It  was 
held  that  if  the  act  went  no  further  than  to  forbid  the  im- 
position of  a  fine  for  imperfect  work  it  might  be  sustained, 
but  thai  the  attempt  to  make  inferior  work  answer  a  contract 
for  good  work  presented  a  different  question ;  that  the  right 
to  acquire,  possess,  and  protect  pioperty  includes  the  right 
to  make  reasonable  contracts  which  shall  be  under  the  pro- 
tection of  the  law.  Says  the  court:  'If  it  [the  statute] 
be  held  to  forbid  the  making  of  such  contracts,  and  to  per- 
mit the  hiring  of  weavers  only  upon  terms  that  prompt 
payment  shall  be  made  of  the  price  for  good  work,  however 
badly  their  work  may  be  done,  and  that  the  remedy  of  the 
employer  for  their  derelictions  shall  be  only  by  suits  against 
them  for  damages,  it  b  an  interference  with  the  right  to  make 
reasonable  and  proper  contracts  in  conducting  a  legitimate 
business  which  the  constitution  guaranties  to  every  one 
when  it  declares  that  he  has  a  natural,  inalienable  right  of 
acquiring,  possessing,  and  protecting  property.' 

''GodcharUs  v.  Wigeman,  113  Pa.  St.,  431,  6  Atl.  Rep., 
354,  was  an  action  brought  by  Wigeman  to  recover  wages 
as  a  puddler.  Plea  of  payment,  etc.  During  the  time  of 
his  employment  the  plaintiff  asked  for  and  received  orders 
from  defendants  on  different  parties  for  coal  and  other  arti- 
cles, which  orders  were  honored  by  the  parties  on  whom 
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drawn,  and  the  defendants  paid  them.  It  seems  an  act  of 
the  legislature  made  all  orders  given  by  employers  engaged 
in  the  business  of  manufacturing,  to  their  workmen,  payable 
in  goods  or  anything  but  money,  void.  Speaking  of  these 
sections  of  the  act  the  court  said:  'They  are  utterly  un- 
constitutional and  void,  inasmucb  as  by  them  an  attempt 
has  been  made  by  the  legislature  to  do  what  in  this  country 
cannot  be  done;  that  is,  prevent  persons  who  are  aui juris 
from  making  their  own  contracts.  The  act  is  an  infringe- 
ment alike  of  the  right  of  the  employer  and  the  employe. 
He  may  sell  his  labor  fpr  what  he  thinks  best,  whether 
money  or  goods,  just  as  his  employer  may  sell  his  iron  or 
coal,  and  any  and  every  law  that  proposes  to  prevent  him 
from  so  doing  is  an  infringement  of  his  constitutional  privi- 
leges, and  consequently  vicious  and  void.' 

"In  State  v.  Goodwill^  33  W.  Va.,  179,  10  S.  E.  Rep., 
285,  a  statute  of  that  state  prohi4)ited  persons  engaged  in 
mining  and  manufacturing  from  issuing  orders  in  payment 
for  labor  except  as  such  should  be  made  payable  in  money. 
It  made  a  violation  of  its  provisions  a  misdemeanor.  The 
constitution  of  that  state  declares  that  all  men  have  certain 
inherent  rights;  that  is  to  say,  Uhe  enjoyment  of  life  and 
liberty,  with  the  means  of  acquiring  and  possessing  prop- 
erty and  of  pursuing  and  obtaining  happiness  and  safety.' 
The  statute  was  held  unconstitutional  after  a  full  consider- 
ation. Says  the  court :  '  The  right  to  use,  buy,  and  sell 
property,  and  contract  in  respect  thereto,  including  contracts 
for  labor,  which  is,  as  we  have  seen,  property,  is  protected 
by  the  constitution.'  The  scope  of  the  opinion  is  well 
summarized  in  the  head-note  in  these  words:  'It  is  not 
competent  for  the  legislature  under  the  constitution  to  single 
out  owners  and  operators  of  mines  and  manufiacturerB  of 
every  kind  and  provide  that  they  shall  bear  the  burdens 
not  imposed  on  other  owners  of  property  or  employers 
of  labor  and  prohibit  them  from  making  contracts  which 
it  is  competent  for  other  owners  of  property  or  employers 
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of  hbor  to  make/  And  this  ruling  was  followed  and 
approved  in  State  v.  Fire  Creek  Coal  &  Coke  Cb.,  33  W. 
Va.,  188,  10  S.  E.  Eep.,  288. 

^'Tbe  statute  brought  in  question  in  Millett  v.  Peopk^ 
117  111.,  294,  required  all  coal  produced  in  the  state  to  be 
weighed  on  scales  to  be  furnished  by  the  mine  owners,  and 
subjected  the  mine  owner  to  fine  or  imprisonment  for  a 
failure  to  comply  with  its  provisions.  By  another  section 
it  was  provided  'that  all  contracts  for  the  mining  of  coal  in 
which  the  weighing  of  coal  as  provided  for  in  this  act  shall 
be  dispensed  with,  shall  be  null  and  void.'  It  was  held 
that  the  mine  owners  could  not  be  compelled  to  make  their 
contracts  for  mining  coal  so  as  to  be  regulated  by  weight; 
and  that  they  could  not  be  com  pel  led  to  keep  and  use  scales 
for  such  purposes,  save  when  they  saw  fit  to  make  contracts 
for  mining  on  the  basis  of  weight.  The  law  was  consid- 
ered repugnant  to  the  constitutional  provision  that  ^no 
person  shall  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law;'  that  to  single  out  coal-mine  owners 
and  prohibit  them  from  making  contracts  which  it  was 
competent  for  other  employers  of  labor  to  make  was  not 
due  process  of  law.  And  for  like  reasons  the  same  court 
held  an  act  void  which  denied  to  persons  and  corporations 
engaged  in  mining  and  manufacturing  the  right  to  keep  or 
be  interested  in  a  truck  store  for  furnishing  supplies,  eta 
(J^or«r  V.  People,  31  N.  E.  Rep.  [111.],  395.)" 

The  opinion  above  quoted  from  reversed  the  judgment 
of  the  seoond  division  of  the  same  court  reported  in  20  S. 
W.  Rep.,  332,  by  which  division  it  had  been  referred  to 
the  foil  bench  for  determination. 

In  StcUe  9.  Sheriff  of  Ramsey  County  the  supreme  court 
of  Minnesota  filed  an  opinion  on  January  19,  1892^  which 
is  reported  in  61  N.  W.  Rep.,  112,  in  which  was  used 
this  language:  ''In  Niohols  v,  Walter,  eupra,  37  Minn., 
264,  it  was  held  that  the  law  was  general  and  uniform  in 
its  operation  which  operates  equally  upon  all  the  subjeots 
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within  the  class  for  which  the  rule  is  adopted,  but  that  the 
l^islature  cannot  adopt  an  arbitrary  classification,  though 
it  be  made  to  operate  equally  upon  each  subject  within 
the  class ;  and  the  classification  must  be  based  on  some 
reason  suggested  by  such  a  difference  in  the  situation  and 
circumstances  of  the  subjects  placed  in  different  classes  as 
to  disclose  the  necessity  or  propriety  of  different  legislation 
in  respect  to  them.  In  Slate  v.  Donaldsonj  41  Minn.,  74, 
a  distinction  or  classification  of  dealers  in  medicines,  based 
on  the  location  of  their  places  of  business  in  respect  to 
dihtance  from  drug  stores,  was  held  reasonable  and  not  a 
mere  arbitrary  distinction.  In  Johnson  v.  St,  Paul  A  D. 
IL  Co.f  43  Minn.,  224,  this  court  in  dealing  with  chapter 
13,  Laws  1887,  defining  the  liability  of  railway  companies 
to  their  employes,  said,  in  substance,  that  not  only  must  the 
statute  treat  alike,  under  the  same  conditions,  all  who  are 
brought  within  it,  but  in  its  classifications  it  must  bring 
within  it  all  who  are  under  the  same  conditions.  ^Such 
law  must  embrace  all  and  exclude  none  whose  condition 
and  wants  render  such  legislation  necessary  or  appropriate 
to  them  as  a  dass.'  {Randolph  v.  Wood^  49  N.  J.  Law,  88.) 
*  ♦  ♦  -j^Q  arbitrary  distinction  between  different  kinds 
or  classes  of  business  can  be  sustained,  the  conditions  being 
otherwise  similar.  The  statute  is  leveled  against  nuisance 
occasioned  by  dense  smoke,  and  it  can  make  no  practical 
difference  in  what  business  the  owners  or  occupants  of  the 
buildings  in  which  such  smoke  is  produced  are  engaged, 
or  whether  the  heat  evolved  from  the  combustion  of  the 
fuel  producing  such  smoke  is  applied  to  the  generation  of 
steam  or  other  useful  purposes;  or,  further,  whether  steam 
power  is  used  in  manufacturing  or  is  applied  to  other  uses, 
as  a  grain  elevator  or  hoisting  apparatus  in  a  warehouse. 
We  are  obliged  to  hold  that  the  distinction  or  classification 
attempted  to  be  made  is  untenable.'^ 

There  is  perceived  no  reason  why  a  resort  to  special 
l^islation  was  necessary  in  respect  to  the  subject-matter 
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of  the  act  with  which  we  are  now  dealing.  If  we  are 
correct  in  this  assumption,  the  language  quoted  is  spe- 
cially applicable  to  the  provisions  of  the  statute  by  which 
its  benefits  are  withheld  from  domestic  and  farm  laborers. 
These  views  are  enunciated  with  somewhat  more  of  confi- 
dence because  they  are  in  line  with  the  reasoning  of  this 
ooort  in  Aichuon  &  N.  R.  Co.  v.  Baty^  6  Neb.,  37. 

2.  The  third  section  of  article  1  of  the  constitution  of 
this  state  provides  that  '^no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law.'' 
What  is  implied  by  the  term  '^due  process  of  law''  is  a 
question  which  has  received  discussion  by  this  court.  In 
Aiehiaon  A  N.  R.  Co.  v.  BaJty^  supra^  it  was  held,  in  the 
language  of  the  first  paragraph  of  the  syllabus,  that  'legis- 
lative authority  cannot  reach  the  life,  liberty,  and  property 
of  the  individual,  except  when  he  is  convicted  of  crime, 
or  when  the  sacrifice  of  his  property  is  demanded  by  a 
just  regard  for  the  public  welfare."  In  the  discussion  of 
the  principles  involved  in  the  case,  from  which  the  above 
quotation  of  the  first  paragraph  of  the  syllabus  was  taken, 
Oantt,  J.,  delivering  the  opinion  of  this  court,  said : 
"The  terms  'due  process  of  law'  and  *  the  law  of  the  land' 
—one  or  the  other  of  which  is  found  in  all  constitutions  of 
the  states — ^are  said  to  mean  the  same  thing;  and  it  is  quite 
clear  that  they  are  indifferently  used  in  constitutions  for  the 
same  purpose.  They  are  said  to  refer  to  a  pre-existing 
rule  of  conduct,  and  designed  to  exclude  arbitrary  power 
firom  every  branch  oj  '  he  government.  (State  v,  Doherty^ 
60  Me.,  509;  Norman  v.  Heist,  5  W.  &  S.  [Pa.],  171; 
Stale  V.  SimonSy  2  Spears  [S.  Car.],  767.)  Hence  these 
terms  do  not  mean  merely  a  legislative  enactment,  for,  'if 
they  did,  every  restriction  upon  the  legislative  authority 
would  be  at  once  abrogated.  For  what  more  can  a  citizen 
sujBer  than  to  be  taken,  imprisoned,  disseized  of  his  free- 
hold, liberties,  and  privileges;  be  outlawed,  exiled,  and 
destroyed;  and  be  deprived  of  his  property,  hb  liberty,  and 
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his  life,  without  crime.  Yet  all  this  he  may  suffer,  if  an 
act  of  the  assembly,  simply  denouncing  these  penalties 
upon  particular  persons,  or  a  particular  class  of  persons,  be 
in  itself  the  law  of  the  land  within  the  sense  of  the  con- 
stitution/ {Hoke  V.  HendersoUy  4  Dev.  [N.  Car.],  1.)  Web- 
ster interprets  these  terms  to  mean  ^that  every  citizen  shall 
hold  life,  liberty,  property,  and  immunities  under  the  pro- 
tection of  the  general  rules  which  govern  society.  Every- 
thing which  may  pass  under  the  form  of  an  enactment  is 
not,  therefore,  to  be  considered  as  the  law  of  the  land ; 
and,  he  says,  'if  this  were  so,  acts  directly  transferring  one 
man's  estate  to  another,  legislative  judgments,  decrees,  and 
forfeitures  in  every  possible  form  would  be  the  law  of  the 
land.  There  would  be  no  general,  permanent  law  for  the 
courts  to  administer  or  even  to  live  under.  The  adminis- 
tration of  justice  would  be  an  empty  form,  an  idle  cere- 
mony. Judges  would  sit  to  execute  legislative  judgments 
and  decrees,  and  not  to  declare  the  law,  or  administer  the 
justice  of  the  country.'  (6  Webster's  Works,  487 ;  SUUe  v. 
Dohertjff  60  Me.,  509;  Ilolden  v.  JameSy  11  Mass.,  404; 
Lane  v.  Dormant  2  Scam.  [III.],  240-1 ;  QymmontoeaUh  v. 
Bryne,  20  Gratt.  [Va.],  165;  Bank  of  Columbia  v.  Okely, 
4  Wheat.  [U.  S.],  243.)  It  is,  however,  true  that  subject 
to  the  qualified  negative  of  the  governor,  the  legislature 
possesses  all  the  legislative  power  of  the  state;  but  as  it  is 
said  in  Taylor  v.  Porter ^  4  Hill  [N.  Y.],  144,  'under  our 
system  of  government  the  legislature  is  not  supreme.  It 
is  only  one  of  the  organs  of  absolute  sovereignty  which 
resides  in  the  whole  body  of  the  people,'  and,  therefore, 
as  the  *  security  of  life,  liberty,  and  property  lay  at  the 
foundation  of  the  civil  compact,  to  say  that  the  grant  of 
legislative  power  included  the  right  to  attack  private  prop- 
erty would  be  equivalent  to  saying  that  the  people  had 
del^ated  to  their  servants  the  power  of  defeating  one  of 
the  great  ends  for  which  government  was  established.' 
(Smith's  Const.  Law,  484.)     This  one  great  end  of  gov- 
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erDinent  is  the  protection  of  the  absolute  right  of  individ- 
uals— the  life,  liberty,  and  property  of  each  citizen  of  the 
dtate/'  In  Stats  v,  Loomis,  supra,  the  term  "  due  process 
of  law"  was  discussed  and  applied  to  subjects  kindred  to 
those  now  under  consideration.  The  court  of  appeals  of 
Texas,  in  an  opinion  filed  Jiine  25, 1892,  and  found  in  San 
Antonio  &  A,  P.  R.  Co.  v.  WiUon,  19  S.  W.  Rep.,  910,  cites 
with  approval  the  case  of  the  Atchison  &  N.  R,  Co.  v.  Baty^ 
supra.  Immediately  following  and  enforcing  their  ap- 
proval was  a  full  review  of  the  same  subject  as  had  been 
discussed  by  Judge  Gantt,  with  a  synopsis  of  the  hold- 
ings of  numerous  courts  M'ith  reference  thereto.  The 
length  of  this  opinion  forbids  an  extended  quotation  from 
the  opinion  lo  which  reference  has  just  been  made,  but  its 
examination  will  be  found  to  further  illustrate  and  enforce 
the  principles  laid  down  in, Atchison  &  N.  R.  Oo.  v.  Baty, 
supra.  The  special  practical  application  of  the  principles 
to  which  we  have  just  referred  refer  to  the  alleged  attempt 
to  deprive  parties  of  the  right  to  contract  as  they  see  fit, 
and  will,  therefore,  be  treated  under  that  head. 

3.  In  Braeeville  Coal  Co.  v.  People,  there  was  filed 
October  26,  1893,  by  the  supreme  court  of  Illinois  an 
opinion,  reported  in  147  111.,  66,  in  which  was  the  fol- 
lowing language:  "There  can  be  no  liberty  protected  by 
government  that  is  not  regulated  by  such  laws  as  will  pre- 
serve the  right  of  each  citizen  to  pursue  his  own  advance- 
ment and  happiness  in  his  own  way,  subject  only  to  the 
restraints  necessary  to  secure  the  same  right  to  all  others. 
The  fundamental  principle  upon  which  such  liberty  is  based, 
in  free  and  enlightened  government,  is  equality  under  the 
law  of  the  land.  It  has  accordingly  been  everywhere  held 
that  liberty,  as  that  term  is  used  in  the  constitution,  means 
not  only  freedom  of  the  citizen  from  servitude  and  re 
straTnt,  but  is  deemed  to  embrace  the  right  of  every  min 
to  be  free  in  the  use  of  his  powers  and  faculties,  and  to 
adopt  ieind  pursue  such  a  vocation  or  calling  as  he  may 
14 
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choose,  subject  only  to  the  restraints  necessary  to  secure  the 
comnion  welfare.  {Frorer  v.  People,  supra;  CommonwecUOi  v. 
Perry,  28  N.  E.  Rep.  [Mass.],  1 126;  People  v.  GUlson,  109 
N.  T.y  389;  Live  Stoek  DecUers  &  Butchers  Association  v^ 
O'escerU  City  Live  Stock  Landing  &  Slaughter  House  Co. 
1  Abb.  [U.  S.],  388 ;  daughter  House  Cases,  16  Wall.  [U.  8.], 
36;  Oodcharlesv.  Wigeman,  113  Pa.  St,  431 ;  State  v.  Oood- 
will,  83  W.  Va.,  179.)  Property,  in  its  broader  sense,  is 
not  the  physical  thing  which  may  be  the  subject  of  owner- 
ship, but  is  the  right  of  dominion,  possession,  and  power 
of  disposition  which  may  be  acquired  over  it;  and  the  right 
of  property  preserved  by  the  constitution  b  the  right  not 
only  to  possess  and  enjoy  it,  but  also  to  acquire  it  in  any 
lawful  mode,  or  by  following  any  lawful  industrial  pursuit 
which  the  citizen,  in  the  exercise  of  the  liberty  guarantied 
may  choose  to  adopt.  I^abor  is  the  primary  foundation  of  all 
wealth.  The  property  which  each  one  has  in  his  own  labor 
is  the  common  heritage;  and  as  an  incident  to  the  right  to 
acquire  other  property,  the  liberty  to  enter  into  contracts 
by  which  labor  may  be  employed  in  such  way  as  the 
laborer  shall  deem  most  beneficial,  and  of  others  to  employ 
such  labor,  is  necessarily  included  in  the  constitutional 
guaranty.  *  ♦  *  ^q  need  not  extend  this  opinion 
by  further  discussion.  The  right  to  contract  necessarily 
includes  the  right  to  fix  the  price  at  which  labor  will  be 
performed  and  the  mode  and  time  of  payment.  Each  is  an 
essential  element  of  the  right  to  contract,  and  whosoever 
is  restricted  in  either,  as  the  same  is  enjoyed  by  the  com- 
munity at  large,  is  deprived  of  liberty  and  property." 

For  a  further  discussion  of  these  propositions  reference 
is  made  to  the  case  entitled  Application  of  Jacobs,  98  N. 
Y.,  106.  A  complete  review  of  the  authorities  upon  this 
point  will  be  found  in  Leep  v.  St.  Louis,  I.  M.  A  8*  IL 
Co.,  25  8.  W.  Rep.  [Ark.],  75,  in  which  the  opinion  of 
the  supreme  court  of  Arkansas  was  filed  February  23, 1 894. 
It  is  the  latest  case  which  has  come  under  our  observation. 
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and  10  strictly  in  line  with  those  above  quoted  from  and 
cited  as  to  the  questions  under  consideration. 

A  full  and  careful  examination  of  all  the  questions  pre- 
sented has  satisfied  us  that  sections  1  and  3  of  the  act  dis- 
cussed are  unconstitutional  for  the  reasons  above  assigned^ 
The  l^slation  attempted  cannot  be  defended  as  a  police  r^- 
ulation,  as  was  attempted  in  argument,  for,  under  pretense 
of  the  exercise  of  that  power,  the  legislature  cannot  pro- 
hibit harmless  acts  which  do  not  concern  the  health,  safety, 
and  welfare  of  society.  {MiUett  t?.  People,  mipra;  Frorer  v. 
People^  supra;  State  v.  Loomis,  supra;  Ex  parte  Kiihack, 
86  Cal.,  274;  Application  of  Jacobs,  supra;  People  v. 
Oiilson,  supra.)  The  claim  that  this  act  was  a  proper  ex- 
ercise by  the  l^islature  of  its  police  |)ower  cannot  be  sus- 
tained.   It  results  that  th^  judgment  of  the  district  court  is 


Affirmed. 


Frank  O.  Olsen  v.  Ada  Webb. 

Filed  Junb  6,  1894.     No.  4966. 

Landlord  and  Tenant:  Injuries  to  Pbopbbtt:  Bdrdkv  of 
PaooF.  A  land-owner  sued  his  tenant  for  damages  for  ii^nries 
inflicted  by  her  on  his  property  during  her  occnpancy  thereofl 
Tlie  tenant  answered  that  whatever  injury  she  had  done  to  the 
property  was  by  the  direction  and  permibsion  of  the  land-owner. 
To  this  he  replied  by  a  general  denial.  The  court  instmcted 
the  jory:  *'The  burden  of  proof  is  upon  the  plaintiff  to  Hiake 
out  his  case«  He  must  satisfy  you  by  a  preponderance  of  the 
OTidenoe  that  the  things  cora plained  of  were  done  by  the  defend- 
ant without  authority  from  him  and  the  amount  of  damage 
doneu"  Held,  Error;  that  the  defense  was  an  affirmatiire  <Mie, 
and  the  burden  of  proof  was  upon  the  defendant  to  proTe  il 
WiUitmB  V.  Evans,  6  Neb.,  216,  foUowed. 

Error  from  the  district  court  of  Donglas  county*    Tried 
htlow  before  HoPEWXUi)  J. 
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(7.  P.  HaUigan,  for  plaintiff  in  error. 
W.  a  Van  Qilder,  conira. 

Bagan,  C. 

Frank  O.  Olsen  sued  Ada  Webb  in  the  district  court  of 
Douglas  county  for  damages,  alleging  that  Miss  Webb, 
while  his  tenant,  cut,  sawed,  broke,  and  otherwise  injured 
the  building  leased  to  her.  To  this  petition  Miss  Webb 
filed  an  answer  consisting  of  a  general  denial  and  an  af> 
firmative  defense,  that  if  there  was  any  cutting,  sawing,  or 
any  other  injury  done  to  the  premises  it  was  done  at  the 
dictation  and  express  orders  of  Olsen.  To  this  answer 
Olsen  filed  a  reply  consisting  of  a  general  denial.  Miss 
Webb  had  a  verdict  and  judgment,  and  Ols^n  brings  the 
case  here  on  error. 

On  the  trial  of  the  case  the  district  court  instructed  the 
jury  as  follows:  "The  court  instructs  the  jury  that  the 
burden  of  proof  is  upon  the  plaintiff  to  nmke  out  his  case. 
He  must  satisfy  you  by  a  preponderance  of  the  evidence 
that  the  things  complained  of  were  done  by  the  defendant 
without  authority  from  him,  and  the  amount  of  damages 
done.''  The  giving  of  this  instruction  is  the  only  error 
assigned.  The  burden  of  proof  was  upon  Olsen  to  show 
that  Miss  Webb  had  damaged  his  property,  and  the  amount 
of  such  damage,  but  the  burden  was  not  upon  him  to  show 
that  the  damage  done  by  her  to  his  property  was  without 
his  authority.  Miss  Webb,  by  her  answer,  in  effect 
pleaded  that  the  damage  done  to  Olsen's  property  by  her 
was  caused  by  his  authority  and  direction.  This  was  a 
good  defense,  if  proved.  It  was  an  affirmative  defense^ 
and  the  burden  was  upon  her  to  show  it.  ( WUliams  v.  Eo^ 
anSf  6  Neb.,  216.)  The  instruction  was  erroneous  and  the 
judgment  of  the  district  court  is  reversed  and  the  cause 
remanded. 

BeYERSED  Al!n>   REMANDlft>. 


\ 
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MaBT   a.  BuROEj   APPELLEE,  Y.    MaRY  E.   QANDY, 
APPELLANT,  BT  AL. 

FiiXD  June  6, 1894.     No.  6314. 

1  Bet-Off:  AonoK  on  Contbaot.  A  set-off  can  only  be  pleaded 
In  an  action  founded  on  contract,  and  most  be  a  canse  of  action 
ariaing  upon  contract  or  ascertained  by  the  decision  of  a  court 
(Code  of  Ciyil  Procedure,  sec.  104. ) 

flL  .    A  claim  on  the  part  of  the  defendant  which  he  will  be 

entitled  to  set  off  against  the  claim  of  a  plaintl^^  against  him 

must  be  one  npon  which  he  oonld,  at  the  date  of  the  commenca- 

'  ment  of  the  salt,  have  maintained  an  action  on  his'part  againal 

the  plaintiff.    Simpson  v,  JenningSy  15  Neb.,  671,  followed. 

&  ;  Domestic  Judgments.    The  owner  of  a  domestic  judg- 

ment may  maintain  an  action  thereon,  and  he  may  make  it  the 
basis  of  a  ^set-off  in  a  suit  brought  against  him  to  foreoloeea 
mortgage  owned  by  a  party  liable  on  such  jndgmenl 

4  Sridenoe:  Judicial  Records.  A  Judicial  record  of  this  state 
may  be  proved  by  the  producing  of  the  original,  or  by  a-  oopy 
thereof  certified  by  the  derk  or  the  person  haTing  the  legal 
enatody  thereof,  authenticated  by  his  seal  of  office,  if  he  haye 
(Ciode  of  Ciyil  Procedure,  sec.  413.) 


&  Judicial  Beoords.  A  Judicial  leoord  is  a  precise  history  of  a 
suit  from  its  commencement  to  its  termination,  including  the 
eondusion  of  law  thereon,  drawn  by  the  proper  officer  for  tlie 
purpose  of  perpetuating  the  exact  state  of  facts.  Davidton  e. 
Mvarpky^  13  Gonn.,  213,  followed. 

C  :  Set-Ofv.    In  a  suit  brought  by  Mary  Burge  against  M.  E. 

Gandy  the  latter  pleaded  as  a  set-off  a  Judgment  of  the  county 
court  rendered  in  her  faTor  against  Burge.  The  only  eyidenea 
offered  by  Gandy  to  support  her  plea  of  set-off  was  as  follows: 
"  Defendant  requests  the  clerk  of  the  court  to  read  the  judg- 
ment; who  oomplied,  reading  as  follows:  '  Judgment  record  B  2, 
page  243.  Maiy  E.  Gandy,  plff.,  t.  John  6.  Burge  and  M.  Burge, 
defts.  Rendered  February  28,  1887.  Judgment  rendered 
against  both  defendants.  Amount,  $146.45.  Costs,  $1,20. 
Interest,  ten  per  cent  Transcript  filed  April  23,  1888»  from 
oonnty  court.  G.  T.  Beldiog,  County  Jadge.'  Q.  What  book 
Is  that?    A.  (By  the  derk.)  Judgment  record  B  2."    Held,  (1) 
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That  this  eTidenoe  did  not  show  a  jadgment,  but  was  a  mere 
recital  that  one  had  been  rendered;  (2)  that  it  was  not  an  orig- 
inal neord  of  a  jadgment  nor  an  ezemplifioatUm  of  tnGh  record; 
(8)  that  the  aet-off  pleaded  was  not  pxoTed. 

Appeal  from  the  district  court  of  Pawnee  county*  Tried 
below  before  Appelget,  J. 

R  W,  Thomas^  for  appellant 

H.  C.  LincUay,  eontra. 

Ragan,  C. 

Mary  E.  Burge  brought  this  suit  in  the  district  court  of 
Pawnee  county  to  foreclose  a  mortgage  against  Mary  E. 
Qandy  and  others.  Mrs.  Gandy  in  her  answer  allied  that 
she  was  the  owner  of  a  judgment  rendered  by  the  county 
court  of  said  county  in  her  favor  and  against  Mrs.  Burge 
and  others;  that  such  judgment  was  wholly  unsatisfied, 
and  prayed  that  the  amount  of  such  judgment,  with  inter- 
est and  costs,  might  be  set  off  against  the  amount  due  Mrs. 
Burge  on  the  mortgage  sought  to  be  foreclosed.  To  this 
answer  Mrs.  Burge  filed  a  reply  consisting  of  a  general  de- 
nial. The  district  court  rendered  a  decree  in  favor  of  Mrs. 
Burge  for  the  amount  due  on  her  mortgage,  but  disallowed 
the  set-off  pleadal  by  Mrs.  Gandy,  and  she  brings  the  case 
here  on  appeal,  her  only  complaint  being  the  action  of 
the  district  court  in  disallowing  her  set-off. 

Section  104  of  the  Code  of  Civil  Procedure  provides: 
'^A  set-off  can  only  be  pleaded  in  an  action  founded  on 
contract  and  must  be  a  cause  of  action  arising  upon  con- 
tract or  ascertained  by  the  decision  of  a  court."  Mrs. 
Burge's  action  is  founded  on  contract,  and  the  set-off  as 
pleaded  by  Mrs.  Gandy  not  only  arose  upon  oontraot|  but 
had  been  ascertained  by  the  judgment  of  a  court.  In 
Simpson  v.  JenningSj  15  Neb.,  671,  it  is  said:  '^A  claim 
on  the  part  of  a  defendant  which  he  will  be  entitled  to 
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flet  off  against  the  claim  of  the  plaintiff  against  him  mast 
be  one  upon  which  he  coold,  at  the  date  of  the  commence- 
ment of  the  suit,  have  maintained  an  action  on  his  part 
against  the  plaintiff.''  Mrs.  Gandy^  at  the  time  this  suit 
was  commenced,  could  have  maintained  an  action  against 
Mrs.  Surge  on  the  judgment  which  she  pleaded  as  a  set- 
off. (2  Black,  Judgments,  sec.  958,  and  cases  cited.)  The 
set-off  then  pleaded  by  Mrs.  Gandy  came  within  both  the 
letter  and  the  spirit  of  the  Code  and  within  the  construction 
placed  thereon  by  this  court.  The  judgment  pleaded  was 
■a  joint  and  several  one,  and  since  it  was  a  proper  subject  of 
set-off^  the  district  court  erred  in  not  allowing  it  if  the  recov- 
ery and  existence  of  the  judgment  as  pleaded  was  proved. 

2.  The  evidence,  and  all  the  evidence,  offered  by  Mrs. 
dandy  to  support  her  plea  of  set-off  was  as  follows: 

'^  Defendants  offer  in  evidence  the  judgment  that  they  set 
up  here.  Defendant  requests  the  clerk  of  the  court  to  read 
the  judgment,  who  complied,  reading  as  follows:  'Judg- 
ment record  B  2,  page  243.  Mary  E.  Gandy,  plff.,  v.' 
John  B.  Burgc  and  M.  Burge,  defts.  Rendered  February 
28,  1887.  Judgment  rendered  against  both  defendants. 
Amount,  $146.45.  Costs,  $1.20.  Interest,  ten  per  cent. 
Transcript  filed  April  23, 1888,  from  county  court  Q.  T. 
Belding,  County  Judge.' 

"Q.  What  book  is  that? 

•*A.  (By  the  cleit.)  Judgment  record  B  2." 

The  recovery  and  existence  of  the  judgment  pleaded  by 
Mrs.  Gandy  as  a  set-off  were  put  in  issue  by  her  anewet 
and  the  reply  of  Mrs.  Biirge  thereto.  The  question  theii 
is,  does  the  evidence  quoted  above  prove  the  set-off  pleaded 
by  Mrs.  Gandy?  We  are  of  opinion  that  it  does  not. 
Section  413  of  the  Code  of  Civil  Procedure  provides:  "A 
judicial,  record  of  this  state  *  *  *  may  be  proved  by 
the  producing  of  the  original,  or  by  a  copy  thereof,  certi- 
fied by  the  clerk  or  the  person  having  the  legal  custody 
thereof,  authenticated  by  his  seal  of  office,  if  he  have  one.'' 
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4- judicial  record  is  a  precise  history  of  a  sait  from  its 
commencement  to  its  termination^  including  the  conclusion 
of  law  thereon  drawn  by  the  proper  officer  for  the  purpose 
of  perpetuating  the  exact  state  of  facts.  (JDavidsori  v.  Mur- 
phy^ 13  Conn.,  213.)  If  the  evidence  read  by  the  derk 
was  the  original  record  made  by  the  county  judge  in  the 
proceeding  of  Gandy  against  Surge  and  others,  it  was  not 
a  judgment  at  all,  but  a  mere  recital  that  a  judgment  had 
been  rendered  against  Burge  and  Burge.  {Sprick  v.  Wash- 
ington  County^  3  Neb.,  243.)  If  we  consider  the  matter 
read  by  the  clerk  a  judgment,  then  there  is  no  evidence 
that  it  was  the  original  judgment  rendered  by  the  county 
court  in  favor  of  Mrs.  Gandy,  and  against  Burge.  and 
Burge.  The  rendition  or  existence  of  a  domestic  judg- 
ment may  be  proved  by  the  original  record  thereof,  or  by 
an  exemplification  of  such  record,  but  the  evidence  offered 
\n  support  of  this  judgment  entirely  fails  to  show  that  any 
such  judgment  as  that  pleaded  was  rendered.  The  evidence 
does  not  purport  to  be  the  original  record  of  the  judgment, 
nor  an  exemplification  of  such  record.  Again,  the  judg^- 
ment  pleaded  as  a  set-off  was  allied  to  have  been  recovered 
against  Mary  A.  Burge.  The  proof  offered  tends  to  show 
that  a  judgment  was  rendered  in  favor  of  Mrs.  Gandy  and 
against  M.  Burge;  but  there  is  no  proof  of  the  identity  of 
Mary  A.  Burge  and  M.  Burge*  So  that,  in  any  view  we 
may  take  of  the  case,  the  district  court  had  before  it  no 
^iddence  from  which  it  would  have  been  justified  in  finding 
in  favor  of  Mrs.  Gandy  the  set-off  pleaded  by  her.  The 
cleoreeii 

Affirmed. 
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0.  B.  Havens  &  Company  v.  Grand  Island  Lioht  & 
Fuel  Company* 

Filed  June  6,  1894.    No.  5557. 

L  Sales:  Dsliybby  of  Goods  to  Carrier:  Effect.  The  gen- 
eral mle  is  that  the  delivery  of  gooda  to  a  carrier  ooDsigoed  to 
the  porchaaer  thereof  is  a  delivery  to  each  purchaser,  and  that 
the  title  of  the  goods  so  delivered  to  the  carrier  at  once  vests  in 
the  pnrchaaer;  bat  this  rale  is  not  a  universal  one,  and  whether 
applicable  in  any  case,  depends  upon  the  facts,  circumstances, 
and  contract  between  the  seller  and  the  purchaser  in  the  case. 

2.  — — :  Estoppel.  It  seems  that  a  defendant  sued  on  a  contract 
for  goods  of  a  certain  quality  and  price  is  estopped  from  inter- 
posing the  defense  that  the  goods  were  inferior  in  quality  to 
those  he  had  contracted  for  when  it  \b  shown  that  he,  without 
protest  or  objection,  converted  to  his  own  use  the  goods  ftir- 
niahed  him  under  said  contract,  and  the  defect  in  such  goods 
was  apparent  on  inspection. 

8b  :  Eyidenob.    The  evidence  in  this  case  examined,  and  held 

to  support  the  findings  of  the  jury,  that  the  coal  sued  for  herein 
was  to  be  delivered  at  Grand  Island,  and  that  the  coal  delivered 
was  inferior  in  quality  to  that  contracted  to  be  delivered. 

Erbob  from  the  distriot  court  of  Hall  county.     Tried 
bdow  before  Coffin,  J. 

BarOett,  Crane  &  Baidrige  and  Martin  Langdon,  for 
plaintiff  in  error. 

AbboU  &  Caldwea,  oanira. 

Ragan,  C. 

..  In  October,  1889,  C.  B.  Havens  &  Co.  were  ooal  mer- 
chants in  the  city  of  Omaha  and  the  Grand  Island  Light 
A  Fuel  Company  was  a  corporation  engaged  in  the  manu- 
facture of  gas  and  dealing  in  coal  in  the  city  of  Grand 
Island.     On  the  12th  day  of  October  of  said  year  Havens 
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<fe  Co.  wrote  a  letter  to  the  fuel  GOiupaiiy  as  follows:  "We 
had  two  cars  of  grate  coal  shipped  on  our  account  from 
mine  to  consumer  of  ours,  who  reports  that  the  coal  is  a 
little  too  large  size  for  his  use.  Knowing  tiiat  you  prefer 
the  larger  sized  grate  coal,  we  will  make  you  offer  of 
$9.86  on  these  two  cars  if  you  can  receive  them  between 
the  20th  and  30th  of  this  month.  The  coal  is  straight  D. 
L.  and  W.  Scranton,  fresh  from  the  mine.  Please  advise 
us  at  your  early  convenience."  On  the  15th  of  October 
the  fuel  company  answered  this  letter  as  follows :  "  Your 
letter  of  the  12th  inst.  at  hand.  Tou  may  ship  the  two  cars 
of  hard  coal  at  price  named  in  your  letter."  On  the  16th 
of  October  Havens  &  Co  wrote  to  the  fuel  company  the 
following  letter:  "We  have  your  favor  of  the  16th  and 
have  entered  your  order  for  two  cars  of  grate  coal  at  $9.85 
per  ton,  F.  O.  B.  Grand  Island.  Will  have  the  cars  fur- 
warded  to  you  in  a  few  days."  In  pursuance  of  this  cor- 
respondence Havens  <&  Co.  shipped  to  the  fuel  company 
two  cars  of  coal.  One  car  was  numbered  29390  and  con- 
tained 29,010  pounds  of  coal.  This  car  of  coal  is  only 
incidentally  involved  in  this  action,  as  it  was  accepted  by 
the  fuel  company  and  paid  for.  The  other  car  shipped  by 
Havens  &  Co.  was  a  car  numbered  6855,  and  claimed  by 
them  to  contain  29,680  pounds  of  coal.  It  was  to  recover 
for  this  last  car  of  coal  that  this  action  was  brought.  The 
fbel  company  defended  on  the  grounds  that  they  did  not 
receive  as  much  coal  as  sued  for,  and  that  the  coal  received 
was  inferior  in  quality  to  that  which  Havens  &  Co.  agreed 
to  furnish  by  their  contract.  Havens  &  Co.  had  a  verdict 
for  $8.13,  on  which  judgment  was  rendered,  and  they  bring 
the  case  here  for  review. 

1.  The  first,  second,  and  third  errors  assigned  are  that 
the  verdict  is  not  sustained  by  sufficient  evidence  and  is 
contrary  to  the  law  of  the  case.  There  is  practically  no 
dispute  but  that  the  car  of  coal  delivered  to  the  fuel  com- 
pany did  not  contain  the  amount  of  coal  sued  for ;  and  the 
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evidence  supports  the  finding  of  the  jary  that  the  ooal 
delivered  was  inferior  in  quality  to  that  contracted  for. 
Counsel  for  Havens  &  Co.^  however,  contend  that  the  title 
to  the  coal  vested  in  the  fuel  company  when  it  was  deliv- 
ered to  the  carrier  at  Omaha,  and  that  if  the  coal  received. 
by  the  fuel  company  was  inferior  in  quality  or  less  in 
amount  than  the  coal  delivered  to  the  carrier  at  Omaha, 
that  such  loss  and  depreciation  must  be  borne  either  by  the 
carrier  or  the  fuel  company.  The  general  rule  doubtless  is 
that  the  delivery  of  goods  to  a  carrier  consigned  to  the 
purchaser  is  a  delivery  to  the  purchaser,  and  that  the  title 
of  the  goods  so  delivered  to  the  carrier  at  once  vests  in  the 
purdiaser;  but  this  rule  is  by  no  means  universal,  and 
whether  applicable  in  any  case,  depends  upon  the  facta, 
circumstances,  and  the  contract  between  the  seller  and  the 
purchaser  in  the  case.  But  if  we  consider  that  the  title  to 
this  car  of  coal  sued  for  vested  in  the  fuel  company  at  the 
moment  it  was  consigned  to  the  carrier  at  Omaha  by  Hav- 
ens &  Co.,  we  do  not  see  how  that  would  help  the  plaintiff 
in  error  here.  To  make  the  fuel  company  or  the  carrier 
Ijear  the  loss  resulting  from  the  inferior  quality  of  coal  and 
its  depreciation  in  amount  (he  plaintiffs  in  error  would  have 
to  show  that  they  delivered  the  amount  of  coal  sned  for  to 
the  carrier  at  Omaha,  and  that  the  coal  delivered  was  of 
the  quality  called  for  by  the  contract ;  and  the  evidence  in 
the  record  does  not  show  either  one  of  these  facts.  The 
fuel  company  was  not  to  pay  for  this  coal  by  the  car,  but  to 
pay  HO  much  per  ton  for  it,  and  the  coal  was  to  be  of  a 
certain  quality,  and  if  Havens  &  Co.  delivered  this  coal  to 
the  fuel  company  at  Omaha,  then  the  fuel  company  is  not 
compelled  to  pay  for  any  more  coal  than  was  delivered  to 
it  at  Omaha,  and  not  compelled  to  accept  or  pay  for  coal 
inferior  in  quality  to  that  purchased. 

Another  argument  under  this  assignment  of  error  is  that 
the  fuel  company  accepted  and  used  the  coal  shipped  with- 
out protest  and  is  now  estopped  from  allying  that  the  ooal 
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received  was  inferior  in  quality  to  that  called  for  by  the 
contract.  If  one  contracts  for  property  of  certain  quality, 
and  on  receiving  it  accepts  and  uses  such  property  without 
any  protest  or  objection,  such  act  affords  very  strong  evi- 
.dence,  indeed,  either  that  the  goods  purchased  came  up  to 
\he  standard  of  those  contracted  for,  or  that  their  inferi- 
ority was  waived ;  and  it  may  be  that  a  defendant,  when 
su^d  on  a  contract  for  goods  of  a  certain  quality  and  price, 
would  be  estopped  from  interposing  the  defense  that  the 
goods  were  inferior  in  quality  to  those  he  had  contracted 
for,  when  it  was  shown  that  he  had,  without  protest  or  objec- 
tion,, converted  to  his  own  use  the  goods  furnished  him 
under  the  contract,  and  the  defects  therein  were  apparent 
op  inspection.  In  the  case  at  bar  the  evidence  shows  that 
the  car  of  coal  sued  for  and  the  car  with  which  it  was 
shipped  reached  the  city  of  Grand  Island  on  the  6th  of 
Npvember,  but  was  not  delivered  to  the  fuel  company  until 
the  14th,  at  which  time  the  two  cars  were  unloaded  into 
bins  of  the  fuel  company ;  and  on  that  date  it  wrote  a  letter 
to  Havens  &  Co.,  as  follows :  "  We  have  just  received  Wa- 
bash car  6855.  This  car  has  been  in  wreck  and  is  still 
broken  at  the  end.  We  believe  that  the  coal  is  short  from 
pne  and  a  half  tons  to  two  and  a  half  tons.  Before  we 
apcept  this  coal  we  want  you  to  wire  the  Union  Pacific 
9gent  and  make  the  shortage  good,  or  sell  it  to  other  par- 
tiea.^'  On  the  same  day  Havens  &  Co.  answered  this  let- 
ter with  a  communication  as  follows:  ^' Referring  to  your 
favor  of  the  14th  in  which  you  say  Wabash  car  6855  has 
been  received  and  evidently  been  in  a  wreck,  will  say  we 
have  seen  Mr.  Van  Kuran,  auditor  Union  Pacific  railway, 
to-day  concerning  this  and  he  will  take  the  matter  up  at 
opce  and  if  the  car  is  damaged  will  have  the  coal  weighed 
out  to  you  by  the  agent  at  Grand  Island,  and  he  promises 
to  .attend  to  the  same  to-morrow."  On  the  25th  day  of 
November  following  the  fuel  company  wrote  another  letter 
to,, Havens  &  Co.,  inclosing  them  the  pay  for  the  car  of 
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good  ooal  shipped  with  the  car  No.  6865,  and  in  this  letter 
the  fuel  company  said:  "We  claim  shortage  of  1,280 
pounds.  This  car  of  ooal  is  no  good,  and  you  must  make 
us  a  discount.  We  would  not  buy  this  class  of  ooal  at  any 
price.  We  in  fact  can  hardly  make  use  of  any  of  it.'* 
On  the  26th  of  November  Havens  &  Co.  answered  this 
letter, acknowledging  receipt  of  the  pay  for  the  car  of  good 
coal^  and  in  the  letter  said :  "  Relative  to  Wabash  car  6855, 
we  can  do  nothing  in  this  matter  until  you  send  us  expense 
bill  on  the  same.''  Nothing  was  said  in  the  letter  in  any 
manner  about  the  inferior  quality  of  the  coal.  We  do  not 
think  that  this  evidence  shows  such  an  acceptance  of  the 
coal  by  the  fuel  company  as  would  estop  it  from  alleging 
in  this  suit  the  defense  of  the  inferior  quality  of  the  coal. 

2.  The  fourth  and  fifth  errors  alleged  are  assigned  in  the 
following  language:  "The  court  erred  in  sustaining  objec- 
tions made  by  the  defendant  to  the  evidence  offered  by  the 
plaintiff  and  in  overruling  objections  made  by  plaintiff  to 
evidence  offered  by  defendants.^'  These  assignments  are  too 
indefinite  for  review.  The  rule  of  this  court  many  times 
announced  is  that  if  a  litigant  is  of  opinion  that  the  trial 
court  erred  in  its  ruling  and  desires  to  review  such  error 
in  this  court,  he  should  specifically  state  in  his  petition  in 
error  here  what  action  of  the  district  court  he  claims  was 
erroneous.  {Hdskell  v.  Valley  County ^  41  Neb.,  234.) 

3.  The  sixth  error  alleged  is  assigned  in  this  language: 
"  The  court  erred  in  giving  instructions  given  by  the  court 
on  its  own  motion,  Nos.  1,  2,  3,  4,  and  5."  Some  of  these 
instructions  were  properly  given^  and  under  the  rule  laid 
down  in  Hiait  v.  Kinkaid,  40  Neb.,  178,  and  McDonald 
V.  Bowman,  40  Neb.,  269,  as  the  objection  goes  to  the  in- 
structions en  moBBe,  we  will  not  consider  the  error  alleged 
further  than  to  ascet'tain  if  any  one  of  them  is  good. '  ' 

4.  The  eighth  assignment  of  error  is  in  the  following 
language:  "The  court  erred  in  giving  instructions  that 
there  was  a  contract  to  deliver  goods  to  defendant  at  Grand 
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IslaDd."     What  has  already  been  said  sufficiently  disposes 
of  this  assignment. 

5.  The  ninth  error  alleged  is  as  follows :  '^  Defendant 
did  not  plead  a  contract  to  deliver  said  coal  at  Grand 
Island,  and  the  court  erred  in  finding  the  same.''  It  is  not 
stated  in  any  of  the  pleadings  in  the  case  at  what  place 
this  coal  was  to  be  delivered,  and  if  the  jury  found  from 
the  evidence  that  the  coal  was  to  be  delivered  at  Grand 
Inland,  we  think  the  evidence  ample  to  sustain  that  finding. 
By  the  letter  of  October  16,  written  by  Havens  &  Co. 
to  the  fuel  company,  it  is  stated  :  "  We  have  your  favor  of 
the  16tli  and  have  entered  your  order  for  two  cars  of  grate 
coal  at  (9.85  per  ton  F.  O.  B.  Grand  Island."  The  evi- 
dence shows  that  the  total  cost  of  this  coal  to  the  fuel 
com|)any  was  to  be  $9.85  per  ton  at  Grand  Island ;  and  it 
also  appears  from  the  record  that  Havens  &  Co.  accepted 
from  the  fuel  company,  as  part  payment  of  the  other  car 
of  coal  shipped  with  the  one  in  suit,  the  freight  bills  for 
the  coal  turned  over  by  the  carrier  to  the  fuel  company. 
To  adopt  the  contention  of  counsel  that  by  the  terms  of 
the  contract  the  fuel  company  was  to  pay  $9.85  a  ton  for 
the  coal  at  the  place  of  delivery,  and  that  that  place  of  de- 
livery was  Omaha,  would  make  the  coal  cost  the  fuel  com- 
pany in  Grand  Island  about  $16  yier  ton,  as  the  evidence 
shows  that  the  carrier's  charges  amounted  to  about  $6  per 
ton. 

6.  The  tenth,  and  last,  assignment  of  error  is  as  follows  : 
''The  conrt  erred  in  refusing  to  give  instructions  Nos.  1, 
2,  3,  and  4,  asked  for  by  the  plaintifi^."  At  least  three  of 
these  instructions  should  not  have  been  given,  and  for 
reasons  already  assigned  we  will  not  determine  whether  or 
not  there  was  any  error  in  the  refusal  of  the  court  to  give 
the  other  two.    The  judgment  of  the  district  court  is 

Affirmed. 
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I  41    15Q| 

47    609 

FbrmouTi  Elkhorn  &  Missouri  Valley  Railboab    I.^_^I 
Company  v.  Sherry  Leslie.  fU  7^\ 

Filed  June  6,  1804    Na  5182L 

1.  ICaster  and  Servant:  Nkgliobnob.  The  eTidenoe  in  ihii 
tarn  examined,  and  kM  to  sapport  the  findings  of  the  jaiy,  that 
the  iidnry  sued  for  herein  by  the  defendant  in  error  was  not 
caused  or  oontribnted  to  by  his  negligence,  bat  resulted  from 
tha  negligence  of  the  employes  of  the  plaintiff  in  error. 

8.  Personal  Injuries:  Damagbs.  The  law,  for  a  temporary  in- 
Jury,  awards  damages  to  the  party  ii^ured  through  the  negli- 
gence of  another,  not  as  a  j>uni8hment  of  the  negligent  party, 
hut  as  compensadon  for  the  pecuniary  lose  sustained  and  tfaa 
pain  and  suffering  endured  by  the  iijured  party. 

ai  Heglisenoe:  Pbbsonal  Injuries:  Review.  It  is  only  aflar 
the  moet  careful  delibenition  that  this  court  will  reduce  the 
amount  awarded  by  a  jury  to  a  party  who  has  been  iigured 
through  the  negligence  of  another;  add  not  then  if  such  award 
hia  for  its  support  sufficient  competent  evidence. 

4-  : :  :  Rbmittitub.    The  amount  awarded  the 

defendant  in  error  by  the  jury  in  this  case  hM  not  rapported 
hj  the  eyidence  and  a  remittitur  ordered. 

Error  from  the  district  court  of  Holt  county.     Tried 
below  before  Kinkaid^  J. 

John  B,  HcaoUy  and  B.  T.  WhUe^  for  plaintiff  in  error. 

H.  K  Murphy  and  M,  F.  Harrington^  contra. 

Raoan,  C. 

Sheny  Leslie  sued  the  Fremont,  Elkhorn  &  Missouri 
Valley  Railroad  Company  in  the  district  court  of  Holt 
oounty  for  damages  for  an  injury  which  he  allies  be  sus- 
tained through  the  negligence  of  the  employes  of  that 
company.  Leslie  had  a  verdict  and  judgment,  and  the 
company  brings  the  case  here  on  error  and  allq;e8  five 
ibr  the  reversal  of  the  judgment 
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1.  That  the  evidence  does  not  sapport  the  juit's  finding 
that  the  injury  received  by  Leslie  was  the  resalt.pf  ,tl^ 
negligence  of  the  company's  employes.  The  undisputed 
evidence  is  that  on  the  5th  of  December,  1887,  Leslie  and 
some  eight  other  men  were  in  tlie  employ  of  the  company 
and  under  the  charge  of  a  foreman  named  Howlett*  This 
force  of  men  was  on  that  date  engaged  in  oonstructipg  an 
ice-break  to  protect  a  bridge  of  the  company  across  the 
Cheyenne  river  by  driving  piles  in  said  stream;  that  in 
said  work  they  used  a  pile-drivei^  some  thirty  feet  high,  and 
a  hammer  weighing  some  2,600  pounds.  To  elevate  this 
hammer  a  team  of  horses  was  hitched  to  the  end  of  a  rope 
and  this  passed  over  a  wheel  or  pulley  at  the  top  of  the 
pile-driver.  The  pile-driver  was  stayed  by  means  of  three 
guy-ropes.  Early  in  the  morning  on  the  date  above  men- 
tioned, while  Leslie  was  on  or  near  the  top  of  this  pile- 
driver  oiling  the  aforesaid  wheel  or  pulley,  the  pile-driver 
fell  and  Leslie  was  injured.  The  evidence  on  the  part  of 
Leslie  tends  to  show  that  it  was  his  duty  to  oil  the  wheel 
or  pulley;  that  he  was  on  the  pile-driver  at  the  time  it 
fell  for  that  purpose;  that  he  was  there  in  obedience  to  the 
orders  of  the  foreman;  that  while  engaged  in  oiling  the 
wheel  the  other  men,  in  obedience  to  the  order  of  the  fore- 
man, began  moving  the  pile-driver  by  means  of  ^^  pinch- 
ing it"  with  crow-bars;  that  only  one  man  had  charge  of 
the  guy-rope  staying  the  pile-driver  in  the  direction  which 
the  men  were  moving  it;  that  it  was  necessary  that  said 
guy  rope  should  be  in  charge  of  two  men  when  the  pile- 
driver  was  being  moved  so  as  to  take  up  the  slack  in  such 
guy-rope;  that  the  hammer  was  at  the  time  near  the  top 
of  said  pile-driver;  that  he  did  not  know  that  the  men 
were  about  to  move  said  pile-driver  when  he  went  upon 
it;  that  no  warning  was  given  him  while  on  the  pile- 
driver  that  it  was  about  to  be  moved;  that  it  was  impro{>er 
or  unusual  to  move  or  attempt  to  move  the  pile-driver 
when  the  hammer  was  so  near  the  top;  that  the  fiulureto 
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have  at  least  two  men  in  charge  of  said  guy-rope  to  take 
up  the  slack  in  the  same  and  the  having  the  hammer  so 
near  the  (op  of  the  pile-driver  caused  the  same  to  fall. 
This  moving  of  the  pile-driver  by  the  men  while  he  was 
ou  the  same  oiling  the  wheel  and  at  the  time  the  hammer  was 
60  near  the  top  of  said  pile-driver  and  the  failure  to  have 
morethau  one  man  in  charge  of  the  guy-rope  constituted  the 
grounds  of  negligence  alleged  against  the  company  by  Leslie 
in  his  petition.  The  evidence  on  the  part  of  the  company 
tends  to  show  that  at  the  time  the  pile-driver  fell  the  ham- 
mer was  resting  on  a  ^' chalk ''not  more  than  twelve  feet 
from  the  base  of  the  pile-driver ;  that  it  was  not  unusual, 
improper,  or  dangerous  to  move  said  pile-driver  with  the 
hammer  in  that  position ;  that  one  man  was  sufficient  to 
take  up  the  slack  in  the  guy-rope  when  the  pile  driver  was 
being  moved ;  that  Leslie  was  not  ordered  or  directed  to  go 
npon  the  pile-driver  at  the  time  he  did ;  that  he  had  been 
cautioned  not  to  go  upon  the  pile-driver  when  it  was  to  be 
moved  or  about  to  be  moved ;  that  he  knew  before  going 
upon  the  pile-driver  that  it  was  about  to  be  moved ;  that 
he  was  on  the  pile-driver  when  it  was  being  moved  and 
gave  no  notice  to  the  men  moving  it  of  his  position ;  that 
neither  the  foreman  in  charge  of  the  men  nor  the  men  en- 
gaged in  "pinching"  the  pile  driver  knew  of  Leslie's  pres- 
ence thereon  until  it  fell;  and  that  the  pile-driver  was  caused 
to  fall  by  a  sudden  gust  of  wind.  It  will  be  seen  from  this 
statement  that  the  evidence  as  to  the  cause  of  the  fall  of 
the  pile-driver  was  sharply  conflicting.  Had  the  jury 
found  for  the  company  on  this  issue  we  certainly  could  not 
say  that  their  finding  was  unsupported  by  the  evidence. 
If  the  statements  made  by  the  witnesses  for  Leslie  were 
true,  we  think  the  jury's  conclusion,  that  the  fall  of  the 
pile-driver  and  Leslie's  injury  was  due  to  the  negligence  of 
the  company's  employes. 

2.  That  the  evidence  shows  that  the  injury  sustained  by 
Leslie  was  caused  by  his  contributory  negligence.     All 
15 
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that  has  been  said  in  reference  to  the  jury's  finding  in  ref* 
erenoe  to  the  negligence  of  the  oompany  is  equally  applica- 
ble to  the  contention  that  Leslie  was  injured  through  his 
contributory  n^ligenoe.  We  cannot  say  that  Leslie  knew 
before  going  upon  the  pile-driver  that  the  men  were  about 
to  move  it  and  continued  so  doing  for  a  considerable  time 
before  it  fell  without  his  warniug  the  men  of  his  presence; 
nor  that  he  was  not  ordered  to  go  upon  the  pile-driver  at 
the  time  he  did.  These  were  all  questions  submitted  U> 
the  jury  upon  conflicting  testimony  and  under  proper  in- 
structions by  the  trial  court. 

3.  The  third  argument  is  that  the  court  erred  in  giving^ 
certain  instructions  to  the  jury.  We  cannot  consider  the 
error  alleged  as  to  the  first  instruction^  for  the  reason  that 
the  company  took  no  exception  to  the  giving  of  the  same. 
The  third  instruction  objected  to  was  in  the  following  lan- 
guage: '^  The  jury  are  instructed  that  to  entitle  plaintiff  to 
recover,  the  burden  of  proof  rests  upon  him  to  show  by  a 
preponderance  of  all  the  evidence  that  his  falling  from  the 
pile-driver  in  question  and  any  injury  and  damage  thereby 
suffered  by  him  was  the  direct  and  proximate  result  of  the 
negligence  of  the  defendant  railroad  company  by  some 
negligent  act  of  omission  or  some  negligent  act  of  commis- 
sion permitted  or  directed  by  its  foreman  or  managing  offi- 
cer there  on  the  ground,  J.  N.  Hewlett;  and  in  addition 
thereto  that  the  plaintiff  was  not  guilty  of  negligence  od 
his  own  part  which  contril)uted  to  such  fall,  and  without 
whioh  n^ligence  sucli  fall,  injuries,  and  damages  would 
not  have  occurred."  Tiie  objection  to  this  instruction  is  in 
effect  that  by  it  the  jury  were  told  that  the  company  might 
be  charged  with  any  negligent  act  of  its  foreman  which 
was  the  proximate  cause  of  the  pile-driver's  falling  and 
Leslie's  injury,  whether  such  negligent  act  was  pleaded  by 
lieslie  in  his  petition  or  not.  This  objection  is  not  tena- 
ble. No  evidence  was  offered  on  the  trial  of  the  case  tend- 
ing to  show  that  Leslie's  alleged  injury  was  caused  by  any 
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negligent  act  or  omission  of  the  company's  other  than  those 
stated  in  his  petition;  and  the  trial  court  in  giving  this  in- 
struction had  in  mind  no  act  or  omission  of  the  company's 
claimed  to  be  negligent  and  claimed  to  have  caused  Ijcs- 
lie's  injury  except  the  ones  pleaded  by  him  ;  nor  could  the 
jury  have  acted  like  reasonable  men  and  have  understood 
that  they  could  charge  the  company  with  any  n^ligence 
which  was  neither  pleaded  nor  proved  on  the  trial, 

4.  The  fourth  argument  relates  to  the  refusal  of  the 
trial  court  to  give  to  the  jury  the  following  instructions: 

(o.)  "  You  are  instructed  that  the  burden  of  proof  is 
upon  the  plaintiff  to  prove  every  material  allegation  con- 
tained in  his  petition^  and  this  he  must  do  by  a  preponder- 
ance of  all  the  evidence."  There  was  no  error  in  refusing 
to  give  this  instruction  as  the  court  had  already  given  the 
substance  of  it  in  the  third  paragraph  of  its  charge. 

(6.)  ^'Tou  are  instructed  that  the  defendant  is  ouiy 
bound  to  use  ordinary  care  to  prevent  an  injury  to  the 
plaintiff  while  in  its  employ,  but  plaintiff,  when  he  entered 
defendant's  employment^  is  deemed  to  have  accepted  all  the 
ordinary  hazards  and  dangers  incident  to  the  business  in 
which  he  was  engatred  not  occasioned  by  defendant's  negli- 
gence, and  in  this  case  the  injury  complained  of  was  one  of 
the  ordinary  risks  connected  with  the  business  in  which 
the  plaintiff  was  engaged  and  for  which  he  ctmnot  recover, 
unless  you  find  from  a  preponderance  of  the  evidence  that 
the  same  was  caused  by  the  defendant's  negligence  and  that 
plaintiff  in  no  way  contributed  thereto."  There  was  no 
error  in  refusing  to  give  this  instruction.  The  court  had 
already  in  the  third  paragraph  of  his  instructions  to  the 
jury  in  substance  told  the  jury  that  the  plaintiff  could  not 
recover  unless  he  established  by  a  preponderance  of  the 
evidence  that  his  injury  was  caused  by  the  defendant's  n^- 
ligence  and  without  any  contributory  negligenoe  on  his 
part;  and  in  the  twenty-third  instruction  given  by  the 
coort  at  the  request  of  the  company  the  jury  were  told  that 
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the  oompanj  was  not  an  insurer  against  accidents  happen- 
ing to  employes  in  its  service^  nor  liable  for  any  negligence 
on  the  part  of  defendant's  co-employes  who  were  working 
with  him  about  said  pile-driver. 

(o.)  *'  You  are  instructed  that  even  though  you  may  find 
that  defendant  was  guilty  of  negligence  as  alleged  in  plaint- 
iff's petition,  still  if  you  further  find  that  plaintiff  went 
upon  said  pile-driver  knowing  the  same  was  about  to 
be  moved,  or  went  upon  the  same  while  it  was  being 
moved,  and  continued  thereon  during  its  movement  and 
had  sufficient  time  prior  to  the  fall  of  the  pile-driver  to 
have  escaped  from  his  position,  but  failed  so  to  do,  and 
sustained  injuries  in  consequence  by  being  thrown  to  the 
ground  by  said  machine  while  it  was  falling,  then  the 
plaintiff  cannot  recover."  The  court  did  not  err  in  refus- 
ing to  give  this  instruction.  At  the  request  of  the  company 
the  court  told  the  jury  that  Leslie  was  bound  to  exercise 
ordinary  care  for  his  personal  safety  while  performing  his 
duties,  upon,  around,  or  about  said  pile-driver,  and  that  if 
they  believed  from  the  evidence  that  Leslie  was  guilty  of 
slight  negligence  which  contributed  directly  to  his  injury 
they  should  find  for  the  company.  In  the  eighteenth  in- 
utruction  given  at  the  request  of  the  company  the  court 
told  the  jury  that  if  they  found  that  the  company  was 
guilty  of  negligence  in  the  management  of  the  pile-driver 
while  moving  the  same,  and  that  Leslie  was  also  guilty 
of  negligence  which  contributed  to  bis  injury  and  which 
by  the  exercise  of  ordinary  care  he  might  have  avoided, 
then  he  could  not  recover. 

5.  The  fifth  argument  is  that  the  damages  are  excessive. 
The  verdict  in  this  case  was  for  $5,000.  The  trial  judge 
compelled  Leslie  to  remit  $2,350  of  the  verdict  rendered 
or  snbmit  to  have  it  set  aside.  The  remittitur  was  entered 
and  judgment  rendered  for  $2,650.  It  is  now  somewhat 
strenuously  argued  that  even  this  amount  is  greater  than 
is  warranted  by  the  evidence.     The  testimony  on  the  part 
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of*  Leslie  tends  to  show  that  at  the  time  the  pile-driver  fell 
his  shoulder  was  dislocated  and  his  ankles  sprained  or 
bruised;  that  from  that  time  until  the  time  of  the  trial  he 
had  been  able  to  do  only  light  work ;  that  prior  to  the  ac- 
cident he  was  sound  and  robust  and  able  to  do  heavj  work ; 
that  he  suffered  constantly  from  pains  in  his  back  and  sides 
and  was  able  to  use  only  one  of  his  arms  freely.  The  tes- 
timony on  behalf  of  the  company  tends  to  show  that  be 
was  laid  up  for  about  ten  days  as  the  result  of  the  injury 
received;  that  he  continued  in  the  employ  of  the  company 
from  the  first  of  January,  1888,  until  September  of  that 
year,  working  with  the  same  force  of  men  and  in  perform- 
ing the  same  kind  of  labor  that  he  had  been  engaged  prior 
to  the  time  of  the  accident;  that  in  the  spring  of  1889  he 
went  to  the  Black  Hills  and  worked  for  about  nine  months 
of  that  year  in  saw-mills,  performing  heavy  labor;  that 
early  in  the  year  1890  he  '^took  up  a  claim '^  in  Boyd 
county  and  that  he  told  the  citizens  of  that  county  that  he 
ooald  not  work  because  of  the  pendency  of  this  suit,  and 
that  if  he  labored  that  fact  would  injure  his  chances  of 
success;  that  while  he  was  in  Boyd  county  he  became  in- 
volved in  an  altercation  and  kicked  in  the  upper  panel  of 
a  door  several  feet  from  the  ground ;  and  that  a  part  of 
that  year  he  operated  a  ferry-boat  on  the  Niobrara  river 
which  required  the  exercise  of  considerable  strength.  We 
think  this  judgment  is  too  large.  The  law  gives  damages 
to  a  party  injured  through  the  negligence  of  another,  not 
as  punishment  of  the  negligent  act,  but  as  compensation 
for  the  pecuniary  loas  sustained  and  the  pain  and  suffering 
endured  by  the  injured  party.  There  is  no  evidence  in 
this  record  that  Leslie  was  permanently  injured.  The 
evidence  does  not  show  that  by  reason  of  the  fall  and  in- 
jury on  the  5th  day  of  December,  1887,  Leslie  has  lost 
any  considerable  time ;  nor  does  the  record  show  that  he 
has  undergone  any  severe  suffering  or  pain.  If  Leslie,  by 
reason  of  his  injury,  has  been  put  to  any  expense  for  medi- 
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c*ai  services  or  nurses,  the  record  does  not  show  it  The 
evidence  in  the  record  does  support  the  jary's  finding  that 
Leslie  was  injured ;  that  he  was  injured  through  the  neg- 
ligence of  the  employes  of  the  company ;  and  that  his  in- 
jury was  not  the  result  of  his  own  contributory  n^Iigence. 
At  the  time  of  his  injury  he  was  a  young  man  about 
twenty-six  years  of  age  and  earning  about  $50  a  month, 
and  the  evidence^  to  give  it  the  most  liberal  construction 
in  Leslie's  favor,  does  not  disclose  that  his  ability  to  labor 
and  to  earn  money  is  materially  different  from  what  it 
was  before  the  date  of  the  accident.  The  evidence  does 
not  disclose  that  from  the  time  of  the  accident  until  the 
date  of  this  trial,  a  period  of  about  three  years,  that  he 
was  idle  more  than  one-third  of  the  time  from  all  causes, 
and  as  a  result  of  the  injury  sustained  not  more  than  a  few 
months. 

It  is  always  with  reluctance  and  after  the  most  careful 
examination  that  this  court  will  reduce  the  amount  awarded 
by  a  jury  to  a  party  who  has  been  injured  through  the 
negligence  of  another,  and  not  then  if  the  award  made  by 
the  jury  has  for  its  support  any  competent  evidence;  but 
in  the  case  at  bar  we  cannot  escape  the  conviction  that  a 
very  large  part  of  this  award  has  for  its  support  no  evi- 
dence whatever.  The  defendant  in  error  will  have  per- 
mission to  file  in  this  court,  within  twenty  days  from  this 
date,  a  remittitur  from  the  judgment  rendered  as  of  that 
date  of  $1,460,  and  in  case  of  his  doing  so  the  judgment 
of  the  district  court  for  $1,200,  as  of  the  date  of  its  rendi- 
tion, will  be  affirmed;  otherwise  the  judgment  of  the  dis- 
trict court  will  be  reversed  and  the  cause  remanded. 


Judgment  aooobdikglt. 
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Ithamer  C.  Stephens  v.  Omaha  &  Republican  Val- 
ley Railway  Company. 

Filed  June  6, 1894.    Na  6374. 

1.  Negligenoe:  Railboads:  Evidbnos.  Railroads  cannot  be 
operated  withoat  noise;  and  if  teams  are  frightened  by  the  nsoal 
noise  arising  from  a  prudent  and  proper  management  of  a  train 
or  engine,  the  railroad  company  is  not  liable  for  an  i^jnry  re- 
salting  from  said  noise;  and  whether  the  noise  complained  of 
resolted  frOm  a  pmdeut  operation  of  the  railroad  or  its  appli- 
ances is  a  question  to  be  determined  from  the  circumstances 
and  other  evidence  in  the  caaa  That  the  noise  complained  of 
was  unnecessarily  made  is  not  of  itself  evidence  that  its  making 
was  negligence.  To  be  evidence  of  negligence  the  noise  must 
have  been  made  under  such  circumstances  and  surroundings  as 
to  time,  place,  and  situation  of  the  parties  as  to  show  neglect  to 
exercise  that  degree  of  care  which  a  reasonable  man  would  have 
exercised  under  the  circumstances.  Omaha  A  B.  V.  B.  Co,  v. 
Bradjf,  39  Neb.,  27,  followed  and  reaffirmed. 

•2.  — :  ;  .     The  evidence  in  this    case  examined, 

and  held  to  support  the  finding  of  the  jury  tbat  the  proximate 
cause  of  the  injury  to  plaintiff  was  his  own  negligence  and  not 
the  negligence  of  the  agents  of  the  defendant  in  error. 

Ebsor  from  the  district  oourt  of  Saanders  countj.  Tried 
below  before  Bates,  J. 

Clark  A  AlUn  and  Simpson  &  Somborger^  for  plaintiff 
in  error. 

/.  M.  Thurstm.  W.  R.  Kelly,  and  E.  P.  Smith,  canira. 

Ragan,  C. 

Ithamer  C,  Stephens  sued  the  Omaha  &  Republican 
Valley  Railway  Company  in  the  district  court  of  Sann- 
<lera  county  for  damages  for  an  injury  which  he  alleged  he 
aostained  through  the  n^ligence  of  the  agents  of  said 
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oompany.     The  railway  oompaDy  had  a  verdict  and  jadg- 
ment^  and  Stephens  brings  the  case  here  on  error. 

The  material  facts  in  the  case,  summarized,  are  as  fol- 
lows: The  main  track  of  the  railway  company  passes  east 
and  west  through  the  village  of  Valparaiso  and  crosses  at 
right  angles  and  at  grade  Cedar  street,  running  north  and 
south  in  said  village.  Near  the  track  of  said  railway  com- 
pany, and  about  fourhundred  feet  west  of  the  point  where 
it  crosses  Cedar  street,  the  company  has  a  coal  chute  ele- 
vated above  the  surface  of  the  ground  some  twenty  feet. 
From  this  coal  chute,  at  a  sharp  incline,  a  track  descends, 
parallel  with  the  main  track  and  close  to  it  until  near 
Cedar  street,  which  it  then  crosses  on  a  level  with  the 
main  track.  This  incline  track  is  used  for  the  purpose  of 
pushing  cars  loaded  with  coal  into  said  chute,  where  the 
coal  is  dumped  and  the  empty  cars,  in  charge  of  a  brake- 
roan,  are  run  down  the  incline  track  and  stored  on  switches* 
In  the  year  1890  Stephens  was  a  resident  of  the  village  of 
Valparaiso  and  had  been  for  some  years.  He  was  engaged 
in  said  village  and  surrounding  country  in  the  practice  of 
medicine  and  surgery.  He  was  well  acquainted  with  the 
crossing  or  intersection  of  Cedar  street  and  the  rail- 
road company's  tracks.  He  had  frequently  passed  over 
said  crossing.  He  was  well  acquainted  with  the  incline 
track  from  the  crossing  to  the  coal  chute  and  the  man- 
ner in  which  and  the  purposes  for  which  such  incline 
track  was  used.  A  person  driving  north  on  Cedar 
street,  and  approaching  the  said  crossing  from  the  sooth,, 
would  have  an  unobstructed  view  of  said  coal  chute 
and  incline  track  for  a  distance  of  at  least  three  hun- 
dred feet  before  reaching  the  crossing.  On  the  7th  of 
May,  1890,  the  same  being  a  clear,  bright  day,  Dr.  Ste- 
phens was  driving  north  on  Cedar  street  towards  said 
crossing.  He  was  riding  in  a  two- wheeled  cart  drawn  by 
one  horse.  As  he  approached  the  crossing  he  did  not 
look  or  listen  for  cars  or  engines  on  the  railroad  tracks  or 
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the  inclioe  track  until  withiu  some  sixteen  feet  of  the 
crossing.  He  then  looked  west  toward  the  coal  chute 
and  saw  an  empty  car,  with  a  brakeman  on  it,  descending 
the  incline  track.  His  horse  was  not  frightened.  He  had 
ample  time  to  stop  until  the  car  passed  over  the  street  in 
front  of  him.  He  could  easily  have  turned  his  horse  and 
cart  around  and  driven  back  south.  At  the  time  he  first 
observed  the  car  descending  the  incline  track  it  was  some 
three  hundred  and  fifty  feet  from  the  crossing,  and  the  doc- 
tor thought  he  had  ample  time  to  drive  across  the  tracks 
before  the  car  should  reach  the  street.  He  whipped  up 
his  horse  and  crossed  the  tracks  safely.  After  he  had 
passed  over  the  tracks  the  car  came  down  across  the  street 
behind  him  and  his  horse  took  fright  at  the  noise  made  by 
the  car,  ran  away,  and  the  doctor  was  thrown  out  and  in- 
jured. The  brakeman  on  the  descending  car  saw  the  doc- 
tor and  knew  him  at  the  time  he  whipped  up  his  horse  to 
drive  across  the  tracks.  The  brakeman  observed  that  the 
horse  was  not  frightened.  He  saw  that  the  doctor  could 
and  had  passed  over  the  track  safely  on  which  the  car  was 
descending  and  he  made  no  effort  to  stop  the  oar  or  slacken 
its  speed. 

1.  The  first  error  assigned  here  is  that  the  court  erred  in 
giving  the  fourth,  fifth,  sixth,  seventh,  and  eighth  para- 
graphs, and  each  of  them,  of  instructions  given  by  the  court 
to  Uie  jury  on  its  own  motion.  These  instructions  are  too 
long  to  be  quoted  in  this  opinion  and  it  would  subserve  no 
useful  purpose  to  copy  them,  or  any  of  them,  and  it  must 
Kuffioe  to  say  that  the  instructions  complained  of  stated  the 
law  correctly  and  there  was  no  error  in  giving  them,  or 
either  of  them. 

2.  The  second  error  assigned  is  that  the  court  erred  in 
giving  paragraph  STo.  7  of  instructions  given  by  the  court 
at  the  request  of  the  railroad  company.  That  instruction 
is  as  follows:  '^The  jury  are  instructed  that  every  intelli- 
gent man  is  supposed  to  know  that  a  railway  crossing  is  a 
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daogeroas  place,  and  in  approaching  the  same  he  miist  ex- 
ercise corresponding  caution  in  crossing  it  A  traveler 
should  always  approach  a  railroad  crossing  under  the  im- 
pression that  a  car  or  train  is  liable  to  come  at  any  moment, 
and  while  he  may  presume  that  tliose  in  charge  of  it  will 
use  ordinary  precautions  to  avoid  injury,  yet  the  law  re- 
quireiB  him  to  obey  the  instincts  uf  self-preservation  and 
not  carelessly  or  without  precaution  thrust  himself  into  a 
situation  of  danger  which,  notwithstanding  any  fitilure  of 
the  railroad  company,  he  should  have  avoided  by  carefully 
using  his  senses.  He  should  not  only  look  but  is  required 
to  listen  for  the  noise  of  any  upproaching  train  or  any  sig- 
nal which  might  be  given  to  avoid  it ;  and  if  he  omits  this, 
goes  upon  the  crossing  and  is  injured,  he  cannot  recover/' 
This  instruction  should  not  have  been  given.  It  is  true 
that  a  party  should  not  go  upon  a  railway  crossing  without 
looking,  if  he  have  eyes,  nor  without  listening,  if  he  is  not 
deaf;  but  if  he  does  go  upon  the  crossing  without  dther 
looking  or  listening,  it  is  for  the  jury  to  say  whether  by  so 
doing  he  was  guilty  of  negligence,  all  the  facts  and  circum- 
stances in  the  case  and  the  time  and  place  considered.  There 
is  omitted  from  this  instruction  a  very  material  ingredient, 
viz.,  whether  the  failure  of  the  doctor  to  look  and  listen  be- 
fore going  upon  the  track  was  the  proximate  cause  of  his  in- 
jury; or  notwithstanding  his  failure  to  look  and  listen  the 
negligent  conduct  of  the  railway  company  was  the  proxi- 
mate cause  of  his  injury.  By  the  seventh  paragraph  of 
the  instructions  given  the  jury  by  the  court  at  the  request 
of  the  doctor  the  jury  were  told:  "That  if  the  plaintiff 
was  himself  guilty  of  negligence  which  contributed  to  the 
injury  and  without  which  the  accident  would  not  have  hap- 
pened, still  the  defendant  would  be  liable  in  this  case,  pro- 
vided the  jury  believed  from  the  evidence  that  the  servants 
of  the  defendant  saw,  or  could  have  seen  with  ordinary 
diligence,  the  danger  to  which  plaintiff  was  exposed  in  time 
to  have  avoided  it  and  by  the  exercise  of  ordinary  care  and 


f 


Vol.  41]         JANUARY  TERM,  1894,  171 


8tei>li6iifl  y.  Onuiha  A  B.  Y .  B.  Co. 


prudence  ooald  have  prevented  the  injury/'  This  charge 
of  the  court,  given  at  the  request  of  the  doctor^  cured  the 
error  in  the  instruction  No.  7  complained  of  given  at  the 
request  of  the  railway  company.  We  think  further,  that 
the  instruction  complained  of,  though  erroneous,  was  not 
prejudicial  to  Dr.  Stephens.  The  instruction  said  that  the 
doctor  was  required  to  look  and  to  listen  for  the  noise  of 
an  approaching  train  or  car  before  he  went  upon  this  cross- 
ing, and  that  if  he  had  failed  to  do  so  and  was  injured,  he 
could  not  recover.  The  undisputed  evidence  at  the  trial 
was  that  the  doctor  did  look  and  listen  before  going  upon 
the  crossing,  and  not  only  that  but  he  saw  and  heard  the 
descending  car.  The  jury,  then,  could  not  have  based 
their  finding  in  this  case  against  the  doctor  on  his  fiuiure 
to  look  and  listen  before  he  went  upon  the  track. 

3.  The  third  error  assigned  is  the  giving  by  the  court  to 
the  jury  at  the  request  of  the  railway  company  instruction 
No.  8,  as  follows:  *'The  jury  are  instructed  that  the  de- 
fendant's agent  in  charge  of  the  car  was  not  expected  to 
know  that  the  plaintiff's  horse,  if  such  was  the  case,  was 
fractious  or  easily  frightened  at  the  sight  or  moving  of  rail- 
road cars ;  but  had  the  right  to  assume  that,  like  most 
horses,  it  had  become  accustomed  to  the  sight  and  motion 
of  cars  and  that  the  plaintiff  was  aware  of  that  fact  and  so 
was  driving  it  in  the  vicinity  of  the  crossing  and  car.  If 
the  plaintiff  knew  or  suspected  his  horse  to  be  liable  to  be 
frightened  and  then  attempted  to  drive  his  horse  close  to 
the  defendant's  car  or  over  the  tracks,  he  did  so  at  his  own 
risk  and  took  the  chance  of  his  getting  across  the  track  and 
at  such  a  distance  beyond  that  his  horse  would  not  be 
firightened,  and  if  he  failed  in  this,  it  would  be  his  own 
fiiult  and  he  could  not  recover."  The  criticism  on  this  in- 
struction is  that  by  it  the  court  told  the  jury  that  the  brake- 
man  on  the  car  had  a  right  to  assume  that  the  doctor's 
horse,  like  most  horses,  had  become  accustomed  to  the  sight 
and  motion  of  the  cars.     The  instruction  is  not  very  hap- 
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pily  framed^  but  when  read  in  the  light  of  the  evidence  in 
the  case  it  was  not  erroneous.  As  already  stated^  the  evi- 
dence showed  that  the  doctor,  before  he  went  on  the  cross- 
ingy  saw  the  brakeman  and  the  descending  car.  His  horse 
at  this  time  evinced  no  evidence  of  being  frightened.  The 
brakeman  knew  the  doctor  and  saw  him  before  he  went 
upon  the  crossing  and  observed  that  his  horse  was  not 
frightened.  It  was  with  this  evidence  in  his  mind  that  the 
court  gave  the  instruction  complained  of  to  the  jury;  and 
correctly  told  the  jury  that  the  brakeman  on  the  car,  seeing 
the  doctor  so  near  the  crossing,  and  seeing  him  about  to 
drive  over  when  he  had  ample  time  to  turn  and  go  back, 
and  seeing  that  his  horse  was  not  frightened,  had  a  right  to 
assupie  that  the  horse  was  not  afraid  of  the  noise  of  the  car. 
4.  The  remaining  errors  will  be  considered  under  the 
assignment  that  the  verdict  of  the  jury  is  not  sus- 
tained by  sufficient  evidence.  This  verdict  of  the  jury 
may  be  based  upon  their  finding,  either  that  the  injury 
sustained  by  Dr.  Stephens  was  not  caused  by  the  negli- 
gence of  the  railway  company,  or  that  the  doctor's  injury 
was  caused  by  his  own  negligence;  and  if  the  jury's  ver- 
dict is  based  on  either  of  these  conclusions,  it  is  correct. 
It  is  not  disputed  but  that  the  doctor  was  injured.  He 
was  injured  because  his  horse  became  frightened  and  ran 
away,  and  his  horse  was  frightened  at  the  noise  of  a  de- 
scending car.  But  while  it  may  be  said  that  there  is  some 
evidence  in  the  record  which  tends  to  show  that  the  noise 
which  frightened  the  doctor's  horse  was  unnecessarily  made, 
we  think  the  jury  was  entirely  right  in  finding,  if  they  did 
so  find,  that  the  noise  which  frightened  the  doctor's  horse 
was  not  negligently  made  by  the  railway  company.  '^Rail- 
roads cannot  be  operated  without  noise,  and  if  teams  are 
frightened  by  the  usual  noise  arising  from  a  prudent  and 
proper  management  of  a  train  or  engine,  the  railroad  com- 
pany is  not  liable  for  an  injury  resulting  from  such  noise; 
and  whether  the  noise  complained  of  resulted  from  a  pru- 
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<lent  operatioD  of  the  railroad  or  its  appliances  is  a  questioa 
to  be  determiDed  from  thecircumstaDces  and  other  evidence 
in  the  case.     That  the  noise  complained  of  was  unneces- 
sarily made  is  not  of  itself  evidence  that  its  making  was 
negligence.     To  be  evidence  of  n^ligence  the  noise  must 
have  been  made  under  such  circumstances  and  surround- 
ings as  to  time,  place,  and  the  situation  of  the  parties  as  to 
show  a  neglect  to  exercise  that  degree  of  care  which  a  rea- 
sonable man  would  have  exercised  under  the  circumstances/' 
(Omaha  &  R.  V.  R.  Co.  v.  Brady,  39  Neb.,  27.)     In  the 
case  at  bar,  the  brakeman,  when  he  first  saw  the  doctor  and 
observed  that  he  intended  to  cross  the  tracks,  was  326  feet 
from  him.     He  observed  that  his  horse  was  not  frightened. 
Now,  at  this  time,  the  brakeman  could  have  applied  the 
brakes  to  his  car  and  stopped  it  and  kept  it  at  that  distance 
firom  the  street  until  the  doctor  had  passed  so  far  beyond 
Che  crossing  that  there  would  be  no  reasonable  probability 
that  his  horse  would  be  frightened  by  the  noise  of  the  car 
descending  behind  him.     Had  the  brakeman  exercised  this 
extraordinary  care,  doubtless  the  doctor  would  not  have 
been  injured.     But  it  was  for  the  jury  to  say  from  all  the 
£ict8  and  circumstances  in  the  case  whether  the  brakeman, 
by  not  setting  his  brake  and  not  stopping  the  car  when  he 
first  observed  the  doctor,  and  keeping  the  car  stationary 
until  the  doctor  had  gotten  a  considerable  distance  beyond 
the  crossing,  and  whether  the  brakeman,  in  allowing  the 
car  to  run  down  the  incline  track  at  the  speed  and  making 
the  noise  it  did,  fiiiled  to  exercise  ordinary  care;  that  is, 
whether  the  acts  and  omissions  of  the  brakeman  rendered 
him  guilty  of  negligence.     The  jury  by  its  verdict  has  said 
that  the  acts  and  omissions  of  the  brakeman  were  not  neg- 
ligent ones  under  the  circumstances,  and  the  evidence  jus- 
tifies their  conclusion.     But  it  is  suggested  in  argument 
here  by  counsel  for  Dr.  Stephens  that-  the  evidence  is  un- 
disputed that  the  brakeman  on  the  descending  car  saw  the 
doctor;  saw  that  he  was  intending  to  cross  and  pass  over 
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the  crossing,  in  ample  time  to  have  brought  his  car  to  a 
standstill  until  the  doctor  should  be  so  far  away  from  the 
crossing  that  there  would  be  no  probability  of  his  horse 
becoming  frightened  at  the  noise  of  the  car,  and  that, 
therefore,  the  court  should  say,  as  a  matter  of  law,  that 
the  conduct  of  the  brakeman  under  the  circumstances  was 
negligence.  We  do  not  think  that  it  is  for  the  court  to  say 
as  a  matter  of  law  what  conclusion  should  be  drawn  from 
this  evidence. 

We  agree  with  Mr.  Justice  Hunt  in  Sioux  OUy  &  P.  12. 
Q).  V.  I^out,  17  Wall.  [U.  S.],  657,  where  he  uses  this  lan- 
guage: ''Certain  facts  we  may  suppose  to  be  clearly  estab- 
lished from  which  one  sensible,  impartial  man  would  infer 
that  proper  care  had  not  been  used  and  that  negligence 
existed ;  another  man,  equally  sensible  and  equally  impar- 
tial, would  infer  that  proper  care  had  been  used  and  that 
there  was  no  negligence.  It  is  this  class  of  cases  and  those 
akin  to  it  that  the  law  commits  to  the  decision  of  a  jury. 
Twelve  men  of  the  average  of  the  community,  comprising 
men  of  education  and  men  of  little  education,  men  of 
learning  and  men  whose  learning  consists  only  in  what 
they  have  themselves  seen  and  heard, — the  merchant,  the 
mechanic,  the  farmer,  the  laborer, — these  sit  together,  con- 
sult, and  apply  their  separate  experience  of  the  affairs  of 
life  to  the  facts  proven,  and  draw  a  unanimous  conclusion. 
This  average  judgment,  thus  given,  it  is  the  great  effort  of 
the  law  to  obtain.  It  is  assumed  that  twelve  men  know 
more  of  the  common  affairs  of  life  than  does  one  man ; 
that  they  can  draw  wiser  and  safer  conclusions  from  admit- 
ted facts  thus  occurring  than  can  a  single  judge.''  The 
judgment  of  the  district  court  is 

Affibmed. 


r 
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Globe  Publishinc^  Company  et  al.  v.  State  Bank 
OF  Nebraska  at  Crete  et  al. 

Filed  Junk  6, 1894.     No.  6538. 

1.  Abatement:  Rrpkal  of  Statutsb.  A  suit  pending  to  enfoioe 
a  right  or  remedy  conferred  solely  by  statnte  is  abated  by  the 
nnconditlonal  repeal  of  sach  statnte  before  judgment  rendered 
in  sneh  snit.  Bennet  v.  Hargut^  1  Neb.,  419,  followed  and  re- 
affirmed. 

3.  A  l>enal  statute  is  an  act  by  which  a  forfeitnre  is  imposed  for 
transgressing  the  provisions  of  the  act  It  may  also  be  reme- 
dial in  one  part  and  penal  in  another.  The  effect  and  not  the 
form  of  the  statute  is  to  be  considered,  and  if  its  object  is  clearly 
to  inflict  a  punishment  on  a  party  for  doing  what  is  prohibited 
•r  Ikiling  to  do  what  is  commanded  to  be  done,  it  is  penal  in  its 
character.     Divenejf  v.  Smith,  103  111.,  378,  followed. 

3.  GtoTporations:     Liability   of   Stockholdbbs:     Statittks. 

When  a  law  prescribes  what  the  liability  of  a  stockholder  in  a 
corporation  to  the  creditors  thereof  shall  be,  as  that  the  share- 
holder shall  be  liable  lor  double  the  amount  of  his  stock,  or  for 
a  sum  equal  to  the  amount  of  his  stock,  or  for  the  amount  re- 
maining unpaid  on  his  stock  subscription,  such  law  is  one  pre- 
scribing the  liability  of  a  stockholder  in  a  corporation  dejurBttm, 
without  an  express  statute,  a  stockholder  in  such  a  corporation 
would  not  be  liable  for  any  debt  of  the  corporation  whateyer. 

4.  :  ;  — .    When  such  a  statute  so  prescribes  and 

flzes  the  amount  for  which  a  stockholder  in  a  corporation  shall 
be  liable,  it  is  intended  to  be  a  limitation  upon  the  stockhold- 
er's exemption  from  liability  for  the  debts  of  the  corporation 
which  but  for  the  law  he  would  enjoy. 

a  :  :  .    When  such  a  statute  is  in  force  and  per^ 

sons  organize  themselves  into  a  de  jure  corporation,  such  statute 
is  incorporated  into  and  becomes  a  part  of  the  charter  of  such 
corporation,  and  the  stockholders  thereof  impliedly  assent  and 
agree  that  their  liability  for  the  debts  of  the  corporation  shall 
bo  as  fixed  by  such  law. 

Such  a  statute  and  tho  rights  of  credit- 


on  aeqoind  thereunder  are  contractual  in  their  natnn. 

;  :  .     Where  a  statnte  proTideothat  until  cer- 
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tain  tbiDgi  are  done  by  peraons  forming  a  corporation,  sach  as 
the  filing  of  its  articles  of  incorporation  in  the  office  of  a  public 
officer,  the  stockholders  of  each  corporation  shall  be  liable  for 
the  debts  thereof,  such  a  statute  is  declaratory  of  the  oommon 
law. 

8.  :  :  Until  the  requirements  of  snoh  a  statute 

haye  been  complied  with,  a  dejure  corporation  does  not  exist, 
and  the  stockholders  thereof  are  jointly  and  aeverally  liable  for 
the  debts  contracted  by  such  Toluntaiy  unincorporated  aasociap 
tion  of  persons;  and  such  a  statute  and  the  rights  of  craditon 
acquired  thereuuder  are  contractual  in  their  nature. 

9.  !  ;  .     Where  a  law  commands  corporations  to 

do  certain  acts,  as  to  publish  annually  a  notice  of  their  indebt- 
edness, such  a  law  is  addressed  to  the  stockholders  of  the  oorpo- 
ratiouR  de  jure;  and  when  such  statute  declares  that  all  the  stock- 
holders thereof  shall  be  liable  for  the  debts  of  the  oorporation  in 
ease  it  fails  to  comply  with  the  requirements  of  the  statute,  then 
the  law  is  designed  as  a  punishment  of  the  stockholden  for  a 
Tiolation  of  the  law  and  is  penal. 

10.  :  :  .  AhboUv.  Omaha  Smelting  dkBeftningO^t 

4  Neb.,  416,  and  WhiU  v,  Blum,  4  Neb.,  555,  reaffirmed.  Howell 
V,  Soberta, 29  Neb.,  483,  and  Coff  v.  JotuM, 30  Neb., 798, orerruled. 

11.  :  .     Where  persons  attempt  in  good  faith  to  inooi^ 

porate  themselyes  into  a  valid  corporation,  and  such  a  corporation 
actually  enters  upon  the  discharge  of  corporate  fhnctions  and  so 
continues  for  a  considerable  time  unchallenged  by  the  state, 
persouR  who  contract  with  such  a  corporation  cannot  hold  the 
stockholders  thereof  liable  on  such  contract  because  it  transpires 
that  by  some  mistake  or  oversight  the  corporation  had  never 
become  a  technical  dejure  corporation. 

12.  Statutes.    Section  136  of  chapter  11,  General  Statutes,  1873, 

repealed  by  an  act  approved  April  6,  1891,  was  penal. 

18.  Corporatioiui:  Constitutional  Law.  The  word  **  ascer- 
tained,'' in  section  4,  article  11,  of  the  constitution,  means  "ju- 
dicially ascertained ;"  and  to  **  judicially  ascertain ''  the  amount 
due  firom  a  corporation  to  a  creditor  thereof  means  to  have  the 
finding  and  judgment  or  decree  of  a  court  as  to  such  amount 

14.  :  Liability   of  Stockholders   to   Cbeditob&    The 

ereditors  of  a  dejure  corporation  have  no  right  of  action  against 
the  stockholders  thereof  until  they  have  reduced  their  daim^ 
against  the  corporation  to  judgment,  and  until  execution  issued 
upon  such  judgment  has  been  returned,  wholly  or  in  part,  un- 
satisfied. 
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16.  :  .     Bach  a  creditor's  canse  of  action  does  not  ao(irae 

nntil  the  return  nnaatisfied  in  whole  or  in  part  of  an  eze<inft^on 
issned  on  a  judgment  rendered  in  his  &yor  against  the  corpora- 
tion for  the  corporate  debt. 

Ebror  from  the  district  coart  of  Saline  county.     Tried 
below  before  Hastings,  J. 

The  facts  are  stated  in  the  opinion. 

Robert  Byan^  for  plaintiffs  in  error,  contending  that  the* 
provisions  of  the  statute  upon  which  the  action  is  founded 
are  penal  and  that  the  repeal  of  the  statute  abates  the  ao* 
tion,  cited:  Compiled  Statutes,  1889,  sec.  136,  oh.  l^^. 
Session  Laws,  1891,  ch.  13;  Bennet  v,  HargxLSj  1  Neb., 
419;  BuUerv.  Palmer,  1  Hill  [N.  Y.],  326;  Peoplev.  idv- 
ingston,  6  Wend.  [N.  Y.],  526;  Dash  v.  Van  Kleeek,  7 
Johns.  [N.  Y.],  477 ;  Macnawhoc  Plantation  v.  Thomp^ 
son,  36  Me.,  365;  Johnson  v.  Hahn,  4  Neb.,  146;  Key  v. 
Goodwin,  4  M.  &  P.  [Eng.],  341 ;  Willliams  v.  County 
(hmmissioners,  35  Me.,  348;  Undei^dod  v.  McDuffee,  15 
Mich.,  367;  Sturtess  v.  EUison,  4  M.  &  S.  .[Eng.],  586;: 
YeaUmv.  United  States,  5  Cranch  [U.  S.],  281;  Rachel  v. 
United  States,  6  Crancli  [U.  S.],  329 ;  United  States  v.  Pas^ 
niore,  4  Dal.  [U.  S.],  372;  Commonwealth  v.  KimbaM,  21 
Pick.  [Mass.],  375;  Stoever  v.  Immell,  1  Watts  [Pa.],  568; 
WUes  V.  Suydam,  64  N.  Y.,  173;  Flash  v.  Conn,  109  U. 
a,  371;  Chase  t?.  Curtis,  113  U.  S.,  458;  Steam  Engine 
Co.  V.  Hubbard,  101  U.  S.,  188;  Halsey  v.  McLean,  12 
Allen  [Mass.],  438;  Denickson  v.  Smith,  3  Dutch.  [N.  J.], 
166;  Sturges  v.  Burton,  8  O.  St.,  215;  First  Nat.  Bank  of 
Plymouth,  Pennsylvania,  v.  Price,  33  Md.,  487;  Irvine  v. 
McKem,  23  Cal.,  472;  Bird  v.  Hoyden,  1  Robt.  [N.  Y  ], 
383;  Moies  v.  Sprague,  9  R.  I.,  541 ;  Veeder  v.  Baker,  83 
N.  Y.,  156;  Oadsden  v.  Woodward,  103  N.  Y.,  242;  Cody 
V.  Smith,  12  Neb.,  630;  Hanson  v.  Donkersley,  37  Mich., 
184. 

16 
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Tbe  amount  of  the  claim  justly  due  from  the  Olobe 
Publishing  Company  should  have  been  ascertained  by  a 
judgment  and  the  corporate  property  exhausted  before  pro- 
ceedings were  instituted  against  the  stockholders.  (Consti- 
tution, sec  4,  art.  11 ;  State  v.  Boyd^  31  Neb.,  734;  Weil 
V,  Lankins,  3  Neb,,  384;  Wineiand  v,  Cochran,  9  Neb., 
480;  Orawellv.  Horacek,  12  Neb.,  622;  Brooks  v.  Stone, 
19  How.  Pr.  [N.  Y.],  395;  Baines  v.  Babeock,  27  Pac. 
Rep.  [Cal.],  674;  Baines  v.  Story,  27  Pac.  Rep.  [Cal.], 
676;  Potter  v.  Dear,  27  Pac.  Rep.  [Cal],  676;  Cam- 
bridge Water-  Works  v.  Somerville  Dying  &  Bleaching  Cb., 
4  Allen  [Mass.],  243 ;  Holyoke  Bank  v.  Ooodman  Paper 
Mfg.  Co.,  9  Cush.  [Mass.],  576.) 

James  W.  Dawes  and  Abbott  &  Abbott,  also  for  plaintifis 
in  error. 

Chas.  Offutt  and  Charles  S.  Lobingier,  contra: 

Section  136  of  chapter  16,  Compiled  Statutes  of  1889, 
was  not  remedial.  (Sutherland,  Statutory  Construction 
[ed.  1891],  sec.  207.) 

Section  136  did  not  provide  for  the  recovery  of  a  pen- 
alty. (Anderson's  Dictionary  of  Law;  Sutherland,  Statu- 
tory Construction,  sec.  208 ;  Howell  v,  Roberts,  29  Neb., 
483;  Coy  v.  Jones,  30  Neb.,  798.) 

Section  136  is  a  part  of  the  charter  of  the  Globe  Pub- 
lishing Company.  {Abbott  v.  Omnha  Smelting  Co.,  4  Neb.^ 
416;  Smiih  v.  Steele,  8  Neb.,  116;  1  Morawetz,  Private 
Corporations  [2d  ed.],  sec  318 ;  Dartmouth  CoUege  v. 
Woodward,  4  Wheat.  [U.  S.],  618.) 

Section  136  is  a  part  of  the  contract  by  virtue  of  which 
persons  were  permitted  to  do  business  as  a  corporation ; 
compliance  therewith  was  the  condition  on  which  the  share- 
holders escape  personal  liability.  {DoolHtle  v.  Marsh,  11 
Neb.,  244.) 

The  repealing  act  could  not  affect  the  rights  of  creditors 
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which  bad  attached  before  the  repeal.  The  state  and  fed- 
eral coDstitntioDs  forbid  the  enactment  of  any  law  "  im- 
pairing the  obligation  of  contracts."  {Howell  v.  Roberts^ 
29  Neb.,  483 ;  Coy  t?.  Jmes,  30  Neb.,  798 ;  Pi^rter  v.  Sher- 
man County  Banking  Co.,  36  Neb.,  271 ;  Staie  v.  Caihera, 
25  Neb.,  250;  2  Morawetz,  Corporations,  sec.  872;  Cook, 
Stock  &  Stockliolders  [2(1  ed.],  515 ;  Hawthorne  v.  Cctlef, 
2  Wall.  [U.  S.],  10;  McDonneU  v.  Alabama  Gold  Life 
Ins.  Go.,  85  Ala.,  401  ;  Coming  v.  McCuUough^  49  Am. 
Dee.  [N.  Y.],  308 ;  Hodgson  v.  Cheever,  8  Mo.  App.,321 ; 
Lowry  r.  /?i7nan,  46  N.  Y.,  119;  Central  Agriculiurat  & 
Mechanical  Assodaiion  v,  Alabama  Gold  Life  Lis.  Co.,  70 
Ala.,  120;  Edwards  v.  WiUianisony  70  Ala.,  145;  Aultjnan's 
Appeal,  98  Pa.  8t,  505.) 

The  citations  relied  on  by  the  plaintiffs  in  error  are  not 
in  point,  because  they  all  construe  penal  statutes,  and 
counsel  does  not  distinguish  between,  a  liability  imposed 
upon  officers  or  trustees,  and  upon  the  entire  body  of  the 
shareholders.  This  distinction  should  be  made.  {Thomp- 
son V.  Reno  Savings  Bank,  3  Am.  St.  Rep.  [Nev.],  846, 
note;  Flash  v.  Conn,  109  U.  S.,  371 ;  Chase  v.  Curtis,  113 
U.  8.,  452.) 

Since  the  corporation  was  insolvent,  the  action  was  prop- 
erly brought  against  it  and  the  stockholders  simultaneously. 
{Bmiih  v.  Steele,  8  Neb.,  116;  Howell  v.  Roberts,  29  Neb., 
483;  AbboU  v.  Omaha  Smdting  Ch.,  4  Neb.,  416 ;  White  v. 
Blwm,  4  Neb.,  555;  Cook,  Stockholders  [2d  ed.],  219; 
Morgan  v,  Lewis,  17  N.  E.  Rep.  [O.],  558;  Sleeper  v. 
Goodwin,  67  Wis.,  585 ;  Richards  v.  Beach,  5  N.  Y.  Sup., 
674;  WaUm  v.  Coe,  110  N.  Y.,  109;  Shellingtan  v.  How- 
land,  53  N.  Y.,  371 ;  Kincaid  v.  Dwinelle,  59  N.  Y.,  548 ; 
Flash  V.  Conn,  109  U.  S.,  371 ;  Munger  v.  Jacobson,  99 
111.,  349 ;  Toucey  v.  Bowen,  1  Biss.  [U.  S.],  81 ;  Marion 
Township  Union  Draining  Co.  v.  Norris,  37  Ind.,  424; 
Sliafer  v.  Moriarty,  46  Ind.,  9.) 
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Bagan,  C. 

The  State  Bank  of  Nebraska  at  Crete,  Nebraska,  saed 
the  Globe  Publishing  Company  and  the  stookholdecs 
thereof  in  the  district  court  of  Saline  couDtv  to  recover  the 
amount  of  a  promissory  note  owing  by  said  Globe  Pub- 
lishing Company  to  the  said  State  Bank.  Both  the  bank 
and  the  Globe  Publishing  Company  were  domestic  corpo- 
rations, having  their  principal  places  of  business  in  said 
Saline  county.  The  bank  had  judgment,  and  the  Globe 
Publishing  Company  and  all  stockholders,  except  two, 
bring  the  case  here  for  review. 

The  liability  of  the  stockholders  of  the  publishing  com- 
pany for  the  debt  due  from  it  to  the  bank  was  based  on  the 
failure  of  the  publishing  company  to  publish  an  annual 
notice  of  its  existing  debts,  as  provided  by  section  136, 
chapter  11,  General  Statutes,  1873,  in  force  at  the  time  the 
debt  sued  for  here  was  contracted.  That  section  is  as  fol- 
lows :  "  Every  corporation  hereafter  created  shall  give  no- 
tice annually  in  some  newspaper  printed  in  the  county  or 
oonnties  in  which  the  business  is  transacted,  and  in  case 
there  is  no  newspaper  printed  therein,  then  in  the  nearest 
paper  in  the  state,  of  the  amount  of  all  the  existing  debts 
of  the  corporation,  which  notice  shall  be  signed  by  the 
president  and  a  majority  of  the  directors;  and,  if  any 
corporation  shall  fail  to  do  so,  all  the  stockholders  of  tlie 
corporation  shall  be  jointly  and  severally  liable  for  all  debts 
of  the  corporation  then  existing,  and  for  all  that  sliall  be 
contracted  before  such  notice  is  given.^'  After  this  suit 
was  brought,  but  before  judgment  was  rendered  therein, 
the  legislature  repealed  this  section  136  without  a  saving 
clause.  The  argument  of  counsel  for  plaintiffs  in  error 
now  is  that  the  repeal  of  said  section  abated  this  action* 
Whether  this  is  true  depends  upon  the  nature  of  the  statute 
repealed.  If  it  was  a  statute  contractual  in  its  nature ;  if 
the  right  of  action  acquired  by  the  bank  against  the  stock- 
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holders  of  the  publishing  compaDj  by  virtue  of  said  stat- 
ute,  and  the  corporation's  violation  thereof,  was  a  vested 
right,  then  the  repeal  of  the  statute  could  not  and  did  not 
take  it  away;  but  if  the  statute  repealed  was  penal  in  its 
nature,  then  its  repeal  abated  the  action. 

1.  A  suit  pending  to  enforce  a  right  or  remedy  conferred 
solely  by  statute  is  abated  by  the  unconditional  repeal  of 
such  statute,  before  judgment  rendered  in  such  suit.  {Ben- 
net  v.  Hargus,  1  Neb.,  419;  Knox  v,  Baldwin,  80  N.  Y., 
610;  Victory  Webb  Printing  A  Folding  Macliine  Mjg.  Co, 
V,  Beecher,  97  N.  Y.,  651 ;  Gregory  v,  German  Bank  of 
Denver^  3  Co). f  332;  Breitung  v.  Lindane',  37  Mich.,  217; 
Yeaton  v.  United  StaUs,  5  Cranch  [U.  8.],  281;  Norris  v. 
Oroeker,  13  How.  [U.  S.],  429.) 

2.  Was  this  a  penal  statute?  This  question  must  be 
answered  by  the  authorities.  In  1848  the  legislature  of 
New  York  enacted  a  statute  governing  manufacturing  cor- 
porations (ch.  40).  Section  12  of  that  act  was  as  follows : 
''Every  such  company  shall  annually,  within  twenty  days 
from  the  first  day  of  January,  make  a  report,  which  shall 
be  published  in  some  newspaper  published  in  the  town, 
eity,  or  village,  or  if  there  be  no  newspaper  published 
in  said  town,  city,  or  village,  then  in  some  newspaper 
published  nearest  the  place  where  the  business  of  said 
company  is  carried  on,  which  shall  state  the  amount  of 
capital  and  of  the  portion  actually  paid  in  and  the  amount 
of  its  existing  debts,  which  report  shall  be  signed  by  the 
president  and  a  majority  of  the  trustees  and  shall  be  veri- 
fied by  the  oath  of  the  president  or  secretary  of  said 
company  and  filed  in  the  office  of  the  clerk  of  the  county 
where  the  business  of  the  company  shall  be  carried  on ; 
and  if  any  of  said  company  shall  fail  so  to  do,  all  the 
trustees  of  the  company  shall  be  jointly  and  severally  liable 
for  all  the  debts  of  the  company  then  existing  and  for  all 
that  shall  be  contracted  before  such  report  shall  be  made.'' 
A  New  York  corporation  organized  under  this  law  failed 
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to  give  the  annual  notice  of  its  iiidelitedoess  as  provided 
by  said  section  12,  and  during  suck  default  became  in- 
debted to  a  bank.  The  bank  then  sued  the  trustees  of  the 
corporation  for  the  amount  of  the  debt.  The  court  of 
appeals  of  New  York  in  Merchants  Bank  of  New  Haven 
V.  Bliss,  36  N.  Y.,  412,  discussing  said  section  12  and  an- 
other section,  said:  "The  liability  (of  the  trustees  under 
said  section  12),  it  must  be  observed,  is  not  limited  to  the 
injury  or  damage  sustained  by  the  creditors  in  consequence 
of  the  violation,  but  upon  failure  to  file  the  report,  *  *  * 
the  trustees  are  subjected  to  the  payment  of  the  whole 
amount  of  the  debts  of  the  company  then  existing  and  for 
all  th^t  shall  be  contracted.  *  *  *  These  provisions 
appear  to  be  severally  punitive,  inflicted  on  grounds  of 
public  policy  for  the  protection  of  creditors  and  the  pre- 
vention of  frauds  upon  the  public  in  respect  to  the  finan- 
cial condition  of  such  corporations.  It  is  clear  that  the 
liability  of  the  trustees  is  not  imposed  as  an  indemnity, 
because  it  lias  no  relation  to  the  actual  loss  or  injury  sus- 
tained by  the  party  in  whose  favor  the  action  is  given. 
The  action  depends  wholly  upon  the  statute.  There  never 
was  any  such  remedy  or  cause  of  action  in  whole  or  in  part 
at  common  law.  If  any  action  could  have  been  maintained 
at  common  law  for  either  of  the  causes  mentioned  in  sec- 
tions 12  and  13  of  the  general  act  in  relation  to  manufact- 
uring corporations,  it  could  extend  only  to  the  actual  dam- 
ages or  injury  sustained.  But  those  elements  have  nothing 
to  do  with  the  actions  given  by  these  sections,  nor,  indeed, 
is  it  necessary  that  the  creditor  should  have  sustained  any 
injury  or  damage  by  reason  of  a  violation  of  those  sections. 
It  is  sufficient  that  the  party  prosecuting  the  action  should 
be  a  creditor  when  the  violation  of  the  law  takes  place. 
The  right  of  action  is  given  to  the  creditors  and  they  must 
be  held  to  be  the  parties  aggrieved.  For  these  reasons  I 
am  satisfied  that  the  sections  12  aud  13  impose  a  penalty," 
etc.     The  question  of  the  nature  of  this  section   1 2  arose 
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again  and  was  disoassed  and  decided  by  the  court  of  appeals 
of  New  York  in  MiUer  v.  White,  50  N.  Y.,  137,  and  the 
coart  said :  ''  It  will  be  perceived  that  this  is  a  highly  penal 
act,  extremely  rigorous  in  its  provisions."  In  WiU»  v, 
Suydam,  64  N.  Y.,  173,  the  statute  was  again  before  the 
New  York  court  of  appeals.  In  that  case  the  Imperisha- 
ble Stone  Block  Pavement  Company,  a  domestic  corpora- 
tion^  became  indebted  to  Wiles  and  others.  Suydam  was 
a  stockholder  in  the  corporation  and  indebted  to  it  on  his 
stock  subscriptions.  He  was  also  a  trustee  of  the  corpo- 
ration. The  suit  was  brought  by  Wiles  and  others  against 
Suydam  to  recover  the  amount  of  the  debt  owing  them  by 
the  pavement  company;  and  Wiles  set  out  in  his  petition 
against  Suydam  two  causes  of  action,  viz.,  his  indebtedness 
on  his  stock  subscription  to  the  Stone  Pavement  Company, 
and  the  failure  of  that  corporation  to  publish  annually  the 
statement  of  its  existing  debts.  The  court  held  that  the 
indebtedness  of  Suydam  on  his  unpaid  subscription  con- 
stituted one  cause  of  action  against  Suydam,  and  in  dis- 
<mssiog  the  other  right  of  action  of  Wiles  against  Suydam 
originating  by  the  failure  of  the  corporation  to  publish  its 
annual  statement  said:  ^'The  allegations  against  the  de- 
fendant as  trustee  also  constitute  a  distinct  and  perfect 
<mnse  of  action.  *  *  *  Here  the  liability  is  created  by 
statute,  and  is  in  the  nature  of  a  penalty  imposed  for  neg- 
lect of  duty  in  not  filing  a  report  showing  the  situation  of 
the  company."  The  nature  of  this  section  12  has  been 
l)efore  the  New  York  court  of  appeals  and  the  construction 
placed  upon  said  section  in  the  leading  case,  Merchants  Bank 
■of  New  Haven  v.  Bli88,  35  N.  Y.,  412,  and  reaffirmed  in 
the  following  cases:  Easterly  t?.  Barber,  65  N.  Y.,  252; 
Knox  V.  Baldwin,  80  N.  Y.,  610;  Veeder  v.  Bake)',  83  N. 
Y.,  156;  Pier  v.  Nanmore,  86  N.  Y.,  95;  Stokes  v.  Stick- 
ney,  96  N.  Y.,  323 ;  Vidory  Webb  PHnJting  &  Folding  Ma- 
chine Mfg.  Co.  V.  Beecher,  97  N.  Y.,  651.  And  in  Gadsden 
«.  Woodward,  103  N,  Y.,  242,  the  nature  of  said  section 
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12  WHS  again  before  the  New  York  court  of  appeals^  and 
the  court  said :  '^  This  action  is  brought  against  the  de> 
fendant  to  recover  a  debt  due  by  a  manufacturing  corpora- 
tion of  which  he  was  a  trustee^  and  he  is  sought  to  be  made 
liable  therefor  on  the  ground  that  he  failed  to  make  the 
annual  report  required  by  the  general  manufacturing  law. 
The  action  is  not  to  recover  a  debt  which  he  owes,  but  to 
impose  upon  him,  as  a  penalty  for  his  default,  the  payment 
of  the  debt  of  the  corporation.  We  have  repeatedly  held 
that  such  an  action  is  an  action  for  a  penalty  or  forfeiture. 
*  ♦  *  The  liability  sought  to  be  enforced  against  the 
defendant  does  not  arise  out  of  any  contract  obligation, 
but  is  imposed  by  the  statute  as  a  penalty  for  disobedience 
of  its  requirement. '^  This  section  12  of  the  New  York 
law  was  construed  by  the  supreme  court  of  the  United 
States  in  Chase  v.  Curtis,  113  U.  8.,  452,  the  court  saying 
of  said  section  12:  ^'But,  as  we  have  already  seen,  the 
statute  involved  in  this  discussion  is  not  a  remedial  statute 
to  be  broadly  and  liberally  construed,  but  is  a  penal  statute, 
with  provisions  of  a  highly  rigorous  nature,  to  be  construed 
moBt  favorably  for  those  sought  to  be  charged  under  it, 
and  with  strictness  against  their  alleged  liability." 

Section  15  of  chapter  18  of  the  Revised  Statutes  of  1868  of 
the  state  of  Colorado  is  a  copy  of  section  12  of  the  New  York 
act  The  nature  of  this  section  16  of  the  Colorado  act  was 
before  the  supreme  court  of  that  state  in  Oregoryv.  German 
Bank  of  Denver,  3  Col.,  332,  and  of  that  statute  that  court 
said:  '^This  statute  is  in  its  nature  penal.  It  prescribes  a 
determinate  penalty  for  neglect  of  a  duty  imposed  by  law 
upon  the  trustees  of  compaui^  organized  under  our  general 
incorporation  act.  The  amount  of  the  forfeiture  is  meas- 
ured by  the  aggregate  debt  contracted  by  the  company.  The 
liability  is  not  founded  upon*con tract,  but  arises  from  mis- 
conduct in  office."  This  case  was  reaffirmed  by  the  supreme 
court  of  Colorado  in  Larsen  t?.  James,  29  Pac.  Rep.  [Col.], 
1 83.    A  statute  of  Michigan  required  annual  reports  of  cer- 
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taiD  corporations  to  be  filed,  and  provided  that  if  the  di- 
rectors neglected  to  file  such  report  they  should  be  liable 
for  all  the  debts  of  the  corporation  contracted  during  the 
period  of  such  neglect.  Construing  tliat  statute  the  supreme 
court  of  that  state  held  that  the  liability  imposed  was  in 
the  nature  of  a  penalty  and  conferred  no  contract  obligation 
upon  which  creditors  could  rely. 

A  statute  of  Connecticut  provided  that  in  the  case  of 
every  corporation,  certificates  showing  their  condition  should 
be  filed  annually  by  the  president  and  secretary  with  the 
town  derk,  and  that  in  case  of  neglect  those  ofiScers  should 
be  liable  for  all  the  debts  of  the  corporation  contracted 
during  the  period  of  such  neglect.  The  supreme  court  of 
that  state,  construing  this  statute  in  Mitchell  v.  Hotchkisa, 
48  Conn.,  9,  said :  **  We  do  not  see  how  it  is  possible  to 
construe  this  statute  as  creating,  or  attempting  to  create, 
any  contract  relation  or  duty  between  the  creditors  of  a 
corporation  and  its  president.  The  adoption  of  such  a  con- 
struction would  suggest  grave  doubts  as  to  the  validity  of 
the  act  which  should  attempt  so  arbitrarily  to  make  a  debtor 
out  of  a  stranger  to  the  debt,  or,  in  other  words,  to  make 
the  debt  of  one  person  the  debt  of  another.  There  was  no 
privy  between  Hotchkiss  and  the  plaintiffs.  They  had  no 
transaction  with  each  other,  and  the  former  owed  the  latter 
no  private  duty  from  which  a  promise  might  be  implied." 
This  Connecticut  statute  came  before  the  supreme  court  of 
the  United  States,  and  its  nature  was  construed  by  that 
court  in  Steam  Engine  Co,  v.  Hubbard,  101  U.  S.,  188,  and 
that  oourt  held  that  the  Connecticut  statute  was  penal  and 
must  be  strictly  construed. 

The  supreme  court  of  Illinois  in  Diversey  v.  Smith,  103 
III.,  378,  defines  a  penal  statute  thus:  ''A  penal  statute  is 
an  act  by  which  a  forfeiture  is  imposed  for  transgressing 
the  provisions  of  the  act  It  may  also  be  remedial  in  one 
]>art  and  penal  in  another.  The  effect  and  not  the  form 
of  the  statute  is  to  be  considered,  and  if  its  object  is  clearly 


186  NEBRASKA  REPORTS.  [Vol.  41 

Globe  Publishing'  Co.  y.  State  Bank  of  Nebraska. 


to  inflict  a  puDisbment  on  a  party  for  doiDg  what  is  pro- 
hibited or  failing  to  do  what  is  oommanded  to  be  done,  it 
18  penal  in  its  character.'^ 

Cook,  Stock  &  Stockholders  [2d  ed.],  sec  223,  indiacna- 
sing  the  enforcement  of  the  statutory  liability  of  stock- 
holders in  the  courts  of  a  state  other  than  the  one  in  which 
said  corporation  was  created,  uses  this  language:  '^In  gen- 
eral, when  the  courts  of  one  state  are  asked  to  enforce  the 
statutory  liability  of  stockholders  in  a  corporation  created 
by  another  state,  two  things  are  to  be  considered:  First 
— Is  the  statutory  liability  itself  a  contract  liability  or  a 
mere  penalty?  *  *  *  The  law  is  clear  that  the  courts 
of  one  state  will  not  enforce  penalties  imposed  by  an- 
other state.  But  the  usual  statutory  liability  of  stockhold- 
ers is  not  a  penalty.  ♦  ♦  *  The  ordinary  statutory 
liability  of  stockholders  is  a  contract  liability  and  will  be 
enforced  as  such  by  the  courts  of  all  the  states.  A  differ- 
ent rule  prevails  as  to  the  statutory  liability  of  corporate 
officers  for  failure  to  file  reports  or  give  certain  notices  or 
make  certain  contracts.  Such  liability  is  generally  con- 
strued to  be  penal,  and  will  not  be  enforced  by  the  courts 
of  other  states.'^ 

The  section  of  the  Nebraska  statute  under  consideration 
is  almost  a  literal  copy  of  the  eighteenth  section  of  the 
first  article  of  the  corporation  act  of  the  state  of  Missouri, 
approved  March  19,  1846,  the  section  of  the  Missouri  law 
being  in  the  following  words:  '^ Every  corporation  here- 
after created  shall  give  notice  annually  in  some  newspaper 
printed  in  the  county  where  the  corporation  is  established, 
and  in  case  no  paper  is  printed  therein,  then  in  the  nearest 
paper,  the  amount  of  all  the  existing  debts  of  the  cor- 
poration, which  notice  shall  be  signed  by  the  president  and 
a  majority  of  the  directors ;  and  if  any  of  the  said  oorpora- 
tions  shall  fail  so  to  do,  all  the  stockholders  of  the  cor- 
poration shall  be  jointly  and  severally  liable  for  all  the 
debts  of  the  company  then  existing,  and  for  all  that  shall 
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be  contracted  before  such  notice  shall  be  given/^  A  cor- 
poration of  that  state  having  failed  to  publish  an  annual 
notice  of  its  existing  debts,  and  during  such  default  having 
become  indebted^  an  action  was  brought  against  all  the 
stockholders  of  the  corporation  for  the  debt  so  contracted, 
on  the  ground  of  the  default  in  publishing  the  annual 
notice  i^uired  by  the  section  just  quoted.  The  right  of 
the  creditor  to  maintain  the  action  against  the  stockholders 
depended  upon  whether  the  statute  was  in  its  nature  penal, 
and  the  supreme  court  of  the  state  of  Missouri  in  Cable  v. 
McCunej  26  Mo.,  371,  decided  that  the  statute  in  question 
was  a  )ienal  one.  The  court  said:  '^Our  opinion  in  this 
case  is  based  entirely  upon  the  penal  character  of  the  stat- 
ute we  are  called  upon  to  construe.  The  corporation  is  re- 
quired to  publish  an  annual  statement  of  their  condition 
for  the  information  of  the  public,  and  the  failure  to  do  so 
renders  the  stockholders  responsible  for  a  specified  class 
of  demands  existing  prior  to  or  at  the  time  of  such  pub- 
lication. ♦  *  *  This  liability,  in  the  event  of  there 
being  no  required  publication,  does  not  depend  upon  the 
actual  injury  which  the  failure  to  publish  may  have  occa- 
sioned in  a  given  case,  but  is  absolute,  dependent  only  on 
the  proof  of  publication  or  no  publication.  Such  a  statute 
ean  be  r^rded  in  no  other  light  than  a  penal  one/' 

Thus  far  we  have  been  reviewing  authorities  which  show 
that  the  Nebraska  statute  under  consideration,  and  statutes 
like  it,  is  a  penal  one.  We  now  direct  our  attention  to  the 
argument  of  counsel  for  the  defendant  in  error,  and  the 
authorities  cited  by  them,  that  section  136  of  the  Nebraska 
statute  is  in  its  nature  contractual.  In  other  words,  that 
the  right  of  action  given  thereby  to  the  creditors  of  a  cor- 
poration against  its  stockholders  for  the  failure  of  the  cor- 
poration to  publish  the  annual  statement  of  its  indebtedness 
is  a  right  of  action  arising  by  contract  and  therefore  a 
vested  right  and  one  that  the  legislature  could  not  take 
away  by  repealing  the  statute.     It  is  contended  that  as  sec- 
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tion  136  was  in  force  at  the  time  of  the  organization  of 
the  Globe  Publishing  Companj  it  became  a  part  of  its 
charter,  and  that  the  stockholders  thereof,  by  virtue  of  such 
statute  and  the  organization  of  such  corporation  while  it 
was  in  force,  impliedly  contracted  and  promised  that  in 
case  the  corporation  failed  to  publish  its  annual  state- 
ment, they,  the  stockholders,  would  pay  all  the  dt^ts  that 
the  corporation  contracted  during  the  period  of  such  de- 
fault. But  counsel  lose  sight  of  the  distinction  between 
the  liability  of  a  member  of  a  voluntary  unincorporated 
association  for  the  debts  thereof  as  it  existed  at  common 
law  and  as  fixed  by  statutes  declaratory  thereof,  and  the 
statutory  liability  of  a  stockholder  of  a  corporation  dejure. 
When  the  law  prescribes  what  the  liability  of  a  shareholder 
shall  be,  for  instance,  that  such  shareholder  shall  be  liable 
to  the  creditors  of  the  corporation  for  double  the  amount 
of  his  stock,  or  for  a  sum  equal  to  the  amount  of  his  stock, 
or  for  the  amount  remaining  unpaid  on  his  subscription  to 
the  stock  of  such  company,  the  law  is  then  speaking  of  and 
fixing  the  liability  of  a  stockholder  in  a  corporation  dejure^ 
as,  without  an  express  statute,  a  stockholder  in  such  a  corpo- 
ration would  not  be  liable  for  any  debt  whatsoever  of  such 
corporation ;  and  when  a  statute  so  prescribes  and  fixes  the 
amount  for  which  the  stockholders  in  a  corporation  shall 
be  liable,  such  a  law  is  intended  to  be  a  limitation  upon 
the  stockholder's  exemption  from  liability  for  the  debts  of 
the  corporation  which  he  would  otherwise  enjoy;  and  per- 
sons who  organize  themselves  into  a  de  jure  corporation, 
when  such  a  statute  is  in  force,  incorporate  it  into,  and  it 
becomes  a  part  of,  their  charter,  and  they  impliedly  agree 
and  assent  that  their  liability  for  the  debts  of  the  corpora- 
tion shall  be  as  fixed  by  such  a  law.  Where  a  statute 
provides  that  until  certain  things  are  done  by  persons 
forming  a  corporation,  such  as  the  filing  of  its  articles  of 
association  in  the  office  of  a  public  officer,  the  stockholders 
in  such  corporation  shall  be  liable  for  the  debts  thereof, 
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tuch  a  statute  is  only  declaratory  of  the  common  law. 
Until  the  requirements  of  the  statute  have  been  complied 
withy  a  dejure  corporation  would  not  exist,  and  the  parties 
thereof  would  be  jointly  and  severally  liable  for  all  the 
debts  contracted  by  such  voluntary  unincorporated  associ- 
ation of  persons.  At  least,  since  the  time  our  Norse  ^ti- 
cestors  settled  on  the  shores  of  the  Baltic  sea,  it  has  been 
the  law  that  where  two  or  more  persons  engaged  in  a  com- 
mon enterprise,  each  one  was  liable  for  the  act  of  the  others 
and  for  the  debts  incurred  by  the  others  in  aid  of  the  com- 
mon object  for  which  the  association  was  formed  or  the  en- 
terprise undertaken.  It  is  evident  that  the  statute,  which 
makes  all  the  stockholders  of  a  corporation  liable  for  the 
debts  thereof  until  the  requirements  of  the  statute  have 
been  complied  with  necessary  to  make  such  a  corporation 
one  de  jure,  cannot  be  considered  a  penal  statute,  as  such 
statute  adds  nothing  to  the  liability  of  such  parties,  nor 
takes  away  any  right  which  a  creditor  of  such  parties  might 
have  had ;  but  where  the  law  commands  corporations  to'  do 
certain  acts,  as  to  publish  annually  a  notice  of  their  in- 
debtedness, such  a  law  is  addressing  itself,  not  to  de  facto 
corporations  or  copartnerships  or  unincorporated  associa- 
tions, but  to  corporations  dejure  and  the  stockholders  of  such 
corporations;  and  when  such  a  statute  declares  that  all  the 
stockholders  of  such  a  corporation  shall  be  liable  for  all 
the  debts  of  the  corporation,  if  it  fails  to  comply  with  the 
requirements  of  the  statute,  then  such  a  law  is  designed  as 
a  punbbment  of  the  stockholders,  and  is  penal. 

Among  the  authorities  relied  upon  by  the  eminent  coun- 
sel for  the  defendant  in  error  to  sustain  their  argument  that 
the  section  of  the  Nebraska  statute  under  consideration  was 
contractual  in  its  nature. is  the  case  of  Hawthorn  v.  OaUf, 
2  Wall.  [U.  8.],  10.  An  examination  of  that  case,  how- 
ever, discloses  that  it  does  not  by  any  means  sustain  the 
eontention  of  counsel.  A  statute  of  Maine  passed  in  1836 
{HTOvided  that  the  shares  of  the  Individual  stockholders  of  a 
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corporation  shoald  be  liable  for  the  debts  of  the  corpo- 
ration,  and  in  case  of  deficiency  of  attachable  corporate 
property  or  estate,  the  individual  property  rights  and  cred- 
its of  the  stockholder  should  be  liable  for  the  corporation's 
debts  to  the  amount  of  the  stockholder's  stock.  A  corpo- 
ration organized  under  this  law  became  indebted,  and  soon 
after  the  debt  was  contracted  the  legislature  of  the  state 
repealed  the  law  making  the  stockholder  of  a  corporation 
individually  liable  to  a  creditor  thereof.  The  creditor, 
however,  sued  the  stockholder,  alleging  that  the  statute 
referred  to  was  contractual  in  its  nature;  that  the  right  of 
action  he  had  acquired  against  the  stockholder  was  a  vested 
right,  and  that  it  was  not  within  the  power  of  the  l^islature 
of  Maine  to  take  that  right  away  by  repealing  the  statute. 
This  contention  the  supreme  court  of  the  United  States 
sustained  in  the  case  just  cited.  Another  case  relied  on  by 
onundel  to  support  this  argument  \& Flash  v.  ConUy  109  U.  S., 
371.  The  tenth  section  of  the  corporation  law  of  the  state 
of  New  York  provided  that  all  the  stockholders  of  every 
company  incorporated  under  the  act  should  be  severally  and 
individually  liable  to  the  creditors  of  the  corporation  to  an 
amount  equal  to  the  amount  of  stock  held  by  them  in  such 
corporation.  A  corporation  having  become  indebted,  the 
creditors  sued  its  stockholders  for  the  debt  under  the  section 
just  quoted,  and  the  supreme  court  of  the  United  States, 
in  construing  said  section  10,  held  that  the  liability  created 
thereby  was  contractual  in  its  nature.  With  the  doctrine 
announced  by  the  two  cases  last  cited  we  entirely  agree. 
The  statute  of  the  state  of  Maine  which  fixed  the  liability 
of  a  stockholder  of  a  corporation  for  the  debts  thereof  at 
the  amount  of  the  stock  held  by  him  in  such  corporation 
was  oontractual,  and  whoever  became  a  stockholder  in  a 
corporation  while  that  law  was  in  force  impliedly  assented 
and  agreed  that  he  would  be  liable  for  the  debts  of  the  cor- 
poration to  an  amount  equal  to  the  stock  held  by  him  therein. 
It  was  a  fixed,  ascertained,  and  determined  liability  at  the 
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time  he  became  a  member  of  the  corporation.  It  was  a 
law  addressing  itself  to  stockholders  of  dejure  corporations; 
and  a  law  of  limitation  upon  the  exemptions  that  such 
stockholders  would  have  otherwise  enjoyed  but  for  such 
statute;  and  the  same  may  be  said  of  section  10  of  the 
New  York  law  construed  by  the  supreme  court  in  FUuih  v. 
Gbnn.  But  it  is  said  that  this  court  is  committed  to  the 
doctrine  of  the  contractual  nature  of  the  statute  under  con- 
sideration ;  and  to  sustain  this  contention  we  are  cited  to 
Abbott  V.  Omaha  Smelting  &  lUfinmg  (x).,  4  Neb.,  41 6,  and 
White  v.Blumy  4  Neb.,  556;  but  these  cases  decide^  and 
decide  only,  that  where  persons  have  attempted  to  form  a 
corporation,  until  they  shall  have  complied  with  the  require- 
ments of  the  statute  for  that  purpose,  are  jointly  and  sever- 
ally liable  for  the  debts  of  such  association.  This  conclu- 
sion is  right  and  we  adhere  to  it ;  but  the  conclusion  reached 
in  these  cases  resulted  not  alone  from  the  statute,  but  could 
and  would  have  been  the  same  had  no  statute  on  the  subject 
existed.  Until  the  statute  had  been  complied  with  the 
Omaha  Smelting  Company  and  the  Midland  Pacific  Rail- 
road Company  did  not  become  corporations  dejure;  and 
until  they  had  become  such  corporations,  the  parties  organiz- 
ing them  were  simply  members  of  voluntary  unincorporated 
associations,  and  as  such  were  liable  both  at  common  law 
and  under  the  statute  for  the  debts  of  such  associations, 
contracted  by  any  member  thereof  within  the  scope  of  his 
authority  and  for  the  purposes  for  which  the  associations 
existed.  But  we  do  not  mean  by  anything  said  here  to 
deny  the  correctness  of  the  doctrine,  expressed  in  many 
cases,  that  where  persons  attempt  in  good  faith  to  incorpo- 
rate themselves  into  a  valid  corporation,  and  in  such  corpora- 
tions named  actually  eilter  upon  the  discharge  of  corporate 
functions,  and  so  continue  for  a  considerable  time  unchal- 
lenged by  the  state,  that  persons  who  contract  with  such 
corporation  cannot  hold  the  stockholders  thereof  liable  on 
such  oontract,  because  it  transpires  that,  by  some  mistake 
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or  oversighty  the  corporation  had  never  become  a  technical 
dejure  corporation.  On  the  contrary,  we  approve  of  that 
rule. 

It  is  conceded  by  counsel  for  defendant  in  error  that  sec- 
tion 12  of  the  New  York  act  constrned  in  the  cases  cited 
above  was  and  is  penal,  but  it  is  said  that,  as  that  act  made 
the  trustees  of  the  corporation  liable  for  not  publishing  the 
notice  of  the  corporation's  existing  debts,  a  distinction  exists 
between  the  nature  of  that  act  and  section  136  of  the  Ne- 
braska act,  wherein  the  liability  is  made  to  attach  to  all  the 
stockholders  of  the  corporation.  We  have  reflected  mnch 
upon  this  argument  and  confess  our  inability  to  comprehend 
the  distinction  which  counsel  would  draw.  We  have  been 
unable  after  a  patient  search  to  find  any  decided  case  or  any 
text-writer  supporting  the  counsel's  argument.  It  may  be 
that  the  directors  of  a  corporation  would  be  liable  for  fraud 
or  deceit -practiced  by  them  in  the  name  of  the  corporation 
upon  another,  and  it  may  be  that  they  would  be  liable  for 
any  damage  which  another  should  sustain  in  dealing  with 
such  corporation  by  the  failure  of  such  directors  to  comply 
with  the  law  in  force  governing  the  corporation;  but  if 
such  liability  exists,  it  is  not  a  statutory  liability,  but  a 
common  law  liability ;  and  in  either  of  the  cases  supposed 
the  liability  of  the  directors  would  be  measured  by  the 
damages  sustained.  If  section  12  of  the  New  York  act  Lb 
penal  because  it  compels  the  directors  to  pay  the  debts  of 
the  corporation  because  they,  its  managing  officers,  did  not 
comply  with  the  requirements  of  the  law,  it  would  seem 
that  a  statute  which  makes  all  the  stockholders  of  a  corpo- 
ration liable  for  the  default  of  the  corporation's  directors 
would  also  be  penal.  If  the  section  of  the  Nebraska  stat- 
ute under  consideration  is  not  a  penal  one,  we  are  at  a  loss 
to  know  how  the  legislature  could  frame  a  penal  statute. 
It  certainly  is  not  a  statute  of  rewards.  True,  the  punish- 
ment inflicted  is  pecuniary,  but  by  the  provisions  of  this 
statute  a  stockholder  who  owns  |10  of  stock  in  a  corpora- 
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tion  may,  under  certain  contingencies,  be  compelled  to  pay 
a  debt  of  |10,000  that  he  did  not  owe,  that  he  did  not  con- 
tract, and  suffer  that  liability  because  of  the  default  of  an- 
other. True  enough  the  object  of  the  statute  was  to  an- 
nually notify  to  the  world  the  financial  condition  of  the 
domestic  corporations  of  the  state,  that  parties  having  trans- 
actions with  them  might  have  a  basis  u|)on  which  to  do 
their  business  safely;  but  this  is  not  the  only  object  of  the 
statute.  It  is  the  exercise  by  the  state  of  its  police  power. 
It  is  based  upon  principles  of  public  policy,  and  it  was  in- 
tended as  an  incentive  to  stockholders  of  corporations  to 
see  to  it  that  the  law  of  the  state  was  obeyed;  and  if  they 
Delected  their  duty  in  that  regard,  to  punish  them  for  aucii 
neglect  We  cannot  recognize  the  argument  that  persons 
were  induced  to  give  the  corporations  of  the  state  credit 
because  of  the  existence  of  this  section  136,  for  this  would 
be  to  concede  that  the  creditors  parted  with  their  property 
upon  the  understanding  that  when  they  did  so  that  the  ofiB- 
cers  of  the  corporation  would  violate  the  law  which  it  ms 
their  duty  to  obey. 

But,  again,  counsel  for  defendant  in  error  say  that  the 
nature  of  the  statute  under  consideration  is  no  longer  an 
open  question  in  this  court,  as  we  have  decided  that  the 
statute  was  not  penal  but  contractual.  In  Howell  v,  Roberts^ 
29  Neb.,  483,  and  again  in  Coy  v.  Jones,  30  Neb.,  798,  we 
did  so  decide.  A  somewhat  extensive  re-examination  of 
the  subject,  however,  constrains  as  to  say  that  the  conclu- 
sion reached  by  us  in  those  cases  was  wrong  and  they  must 
be  overruled.  We  did  say  in  those  cases  that  said  section 
136  of  the  Nebraska  statute  was  contractual  in  its  nature. 
We  were  mistaken.  The  rule  we  announced  in  those  cases 
is  not  supported  by  the  weight  of  authority,  nor  indeed  is 
it  supported  by  any  authority  that  we  have  been  able  to 
find.  We  conclude,  therefore,  that  said  section  136  was  a 
penal  statute,  and  that  all  rights  of  action  which  accrued 
thereunder  to  the  creditors  of  a  corporation  against  the 
17 
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Stockholders  thereof  and  which  had  not  been  reduced  to 
jadgment  were  abrogated  by  the  repeal  of  said  section. 

This  suit  was  brought  against  the  Globe  Publishing 
Company  and  the  stockholders  thereof  jointly.  Was  the 
action  against  the  stockholders  prematurely  brought?  We 
think  it  was.  Cook,  Stock  &  Stockholders,  sec.  219,  thus 
lays  down  the  rule :  ^^  Even  when  not  expressly  provided 
by  statu te,  it  is  the  rule,  according  to  the  weight  of  author- 
ity, that  corporate  creditors,  before  they  can  proceed  against 
the  shareholders  upon  their  statutory  liability,  must  first 
exhaust  their  remedy  against  the  corporation  and  its  assets." 
We  have  no  doubt  but  this  is  the  general  rule  and  the  bet- 
ter practice,  especially  in  the  absence  of  a  statute  which 
authorizes  a  different  procedure;  but  we  are  not  concerned 
with  what  the  rule  may  be  in  other  states  and  courts.  Sec- 
tion 4,  article  11,  of  the  constitution  provides  that  '*  In  all 
cases  of  claims  against  corporations  and  joint  stock  associa- 
tions, the  exact  amount  justly  due  shall  be  first  ascertained, 
and  after  the  corporate  property  shall  have  been  exhausted^ 
the  original  subscribers  thereof  shall  be  individually  liable 
to  the  extent  of  their  unpaid  subscription,  and  the  liability 
for  the  unpaid  subscription  shall  follow  the  stock."  The 
word  ''ascertained"  in  this  provision  we  take  to  mean 
"judicially  ascertained ; "  and  to  "judicially  ascertain  "  the 
amount  due  from  a  corporation  to  a  creditor  means  to  have 
the  finding  and  judgment  or  decree  of  a  court  as  to  such 
amount.  Such  an  ascertainment  of  a  debt  due  from  a  cor- 
poration could  then  be  ascertained,  and  ascertained  only, 
within  the  meaning  of  this  constitution,  in  a  suit  brought 
by  a  creditor  of  a  corporation  against  it;  not  against  the 
stockholders  thereof,  nor  against  the  stockholders  and  cor- 
]>oration  jointly.  The  expression  in  the  constitutional  pro- 
vision just  quoted  above,  "  that  after  the  corporate  property 
shall  have  been  exhausted,"  means  exhausted  by  judicial 
proceedings;  that  is,  when  executions  issued  on  judgmot*' 
or  decrees  rendered  against  corporations  shall  be  returned 
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anaatifified.  This  constitutional  provision  is  the  snpreme 
law  of  the  land,  and  we  are  not  at  liberty,  nor  desirooSy  of 
evading  it  or  construing  it  away.  We  think,  therefore, 
that  the  creditors  of  a  dejure  corporation  have  no  right  of 
action  against  the  stockholders  thereof  until  they  have  re- 
duced their  claims  against  the  corporation  to  judgment,  and 
until  an  execution  issued  upon  such  judgment  has  been  re- 
turned wholly  or  in  part  unsatisfied.  It  follows  from  this 
that  a  creditor's  cause  of  action  against  the  stockholders  of 
a  corporation  under  said  section  136  would  not  accrue  until 
such  creditor  had  sued  the  corporation  for  the  corporate 
debt,  obtained  a  judgment  thereon,  and  an  execution  issued 
on  such  judgment  had  been  returned,  at  least  in  part,  un- 
satisfied. The  judgment  of  the  district  court  is  affirmed  as 
to  tlie  Globe  Publishing  Company  and  reversed  as  to  all 
stockholders  who  prosecuted  error,  and  the  action  as  to 
them  is  dismissed. 

Judgment  aooordikgly. 

NoBVAL,  C.  J.,  concurs  in  tlie  judgment  solely  on  the 
ground  last  stated  in  the  above  opinion. 

Rtan,  C,  having  been  of  counsel,  took  no  part  in  the 
decision. 


L.  K.  ScROGGiN  V.  National  Lumber  Company. 

Filed  June  6, 1894.    Na  4743. 

Error  Froceedixigs:  Review:  Motion  fob  New  Tbial. 
Erron  alleged  to  have  occnrred  apon  the  trial  of  a  case  in  the 
district  court  will  not  he  reviewed  here  on  petition  in  error,  on* 
less  the  record  discloses  a  motion  for  a  new  trial  in  the  district 
eonrt  and  a  ruling  thereon.  This  rule  applies  as  well  to  equity 
cases  hronght  here  hy  petition  in  error  as  to  cases  at  law. 

Mechanics  Liens:  Landlobd  and  Tenant:  Oost  of  Im- 
PBOVEMKNT8 :  RATIFICATION.  Where  a  tenant  erecta  boildings 
upon  leased  property  without  authority  from  the  laudlord,  and 
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tiie  landlord  afterwards  acknowledges  the  ezpenae  of  erectiiig 
jsnch  baildiqgsasa  proper  charge  bj  the  tenant  against  him,  and 
settles  with  the  tenant  npon  that  basis,  snch  facts  oonstitate  a 
ratification  of  the  tenant's  acts,  and  render  the  landlord's  estate 
subject  to  a  mechanic's  lien  arising  out  of  such  improyements. 

Payment.     In  snch  case  the  payment  by 


the  landlord  to  the  tenant  of  the  cost  of  the  improvement  does 
not  defeat  the  lien. 

4.  Iilmltation  of  Aotions :  Plkadino.  The  defense  of  the  stat* 
nte  of  limitations,  if  not  raised  either  by  demurrer  or  answer, 
is  waived,  and  when  sought  to  be  raised  by  answer,  in  order  to 
preserve  the  defense,  the  answer  mnst  be  good  against  demurrer. 

6.  :  .    An  answer  alleging  merely  that  the  action  was 

not  bronght  within  the  time  required  by  law,  or  nntil  after  the 
lien  had  expired  by  lapse  of  time,  states  conclusions  merely  and 
is  insttfficient. 

Error  from  the  district  court  of  Nuckolls  county.  Tried 
below  before  Morris,  J. 

8.  A.  SearUf  for  plaiutiff  in  error. 

S.  W.  Chridy,  contra. 

Irvine,  C. 

Kone  of  the  errors  alleged  to  have  occurred  on  the  trial 
of  this  case  can  be  considered^  for  the  reason  that  the  case 
is  brought  here  by  petition  in  error  and  there  was  no  mo- 
tion for  a  new  trial  in  the  district  court.  {Oropsey  v.  Wig' 
genhom,  3  Neb.,  108;  Wells  v.  Preston,  3  Neb.,  444;  Sin- 
gleton V.  Boyle,  4  Neb.,  414;  Hull  v.  MUler,  6  Neb.,  128; 
CrvJltsv,  Wray,  19  Neb.,  581;  Manning  v,  Cunningham^ 
21  Neb.,  288;  Smith  v,  Spauldlng,  34  Neb.,  128;  Miller 
V.  Antelope  County,  36  Neb.,  237.)  This  rule  applies  as 
well  to  equity  cases  brought  here  on  error  as  to  oases  at 
law.  (Harrington  V.  Latta,  23  Neb.,  84;  Carlow  v,  Ault- 
man,  28  Neb.,  672;  Fitzgerald  v.  Brandt,  36  Neb.,  683; 
Oray  v,  Disbrovo,  36  Neb.,  857.)  This  rule  is  so  firmly  es- 
tablished that  parties  would  save  to  themselves  expense, 
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and  to  the  court  the  expenditare  of  time  which  cannot  be 
■pared  from  the  consideration  of  other  cases  by.  paying  due 
regard  thereto.  Whether  or  not  the  question  is  raised  by 
the  adverse  party  this  court  will  look  into  the  record  and 
refuse  to  consider  any  assignments  of  error  occurring  at 
the  trial  unless  the  record  discloses  a  motion  for  a  new  trial 
and  a  ruling  thereon. 

The  only  assignment  of  error  sufficiently  definite  for 
consideration  at  all,  and  not  relating  to  matters  occurring 
upon  the  trial,  is  that  the  judgment  is  not  supported  by  the 
findings  of  the  court  A  consideration  of  this  assignmeut 
requires  a  statement  of  the  pleadings.  The  defendant  in 
error  was  the  plaintiff  below  and  alleged  the  sale  and  de- 
livery to  the  plaintiff  in  error,  under  an  oral  contract  made 
by  one  McClellan  as  agent  for  plaintiff  in  error,  of  certain 
lumber  and  material  for  the  erection  of  a  corn  crib  and  hog 
pen  npon  land  of  the  plaintiff  in  error,  and  the  filing  of  a 
elaim  of  lien  therefor.  The  prayer  was  for  judgment  and 
a  foreclosure  of  the  mechanic's  lien.  To  this  petition  the 
plaintiff  in  error  made  answer,  denying  the  sale  or  delivery 
to  him  of  any  lumber  or  material,  and  denying  any  con- 
tract therefor;  denying  the  agency  of  McClellan;  averring 
that  McClellan  was  a  tenant  of  plaintiff  in  error,  and  that 
whatever  he  may  have  purchased  from  the  defendant  in 
error  was  bought  upon  his  own  account,  without  authority, 
knowledge,  or  consent  of  the  plaintiff  in  error.  The  an-^ 
swer  then  averred  that  after  the  improvements  were  made 
McClellan  charged  the  plaintiff  in  error  with  the  cost 
thereof,  and  thereafter  McClellan  and  the  plaintiff  in  error 
had  a  full  settlement  of  said  account,  including  the  cost  of 
lumber,  and  in  such  settlement  McClellan  was  allowed, 
satisfied,  and  paid  in  full  for  the  same.  This  last  averment 
renders  a  consideration  of  the  special  findings  of  the  court, 
which  practically  confirm  it,  unnecessary.  The  answer 
thus  far  pleads  a  good  defense  to  the  lien  by  the  denial  of 
any  direct  transactions  with  the  defendant  in  error  and  by 
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denial  of  MoOlellan's  authority  to  deal  for  plaiotiffi  XTn- 
furtunately,  however,  for  plaintiff  in  error  be  followed 
these  averments  with  the  statement  that  after  the  material 
was  famished,  MeClellan  had  charged  him  therefor  on  the 
accounting  between  them,  that  he  had  settled  with  Me- 
Clellan on  that  basis,  and  had  allowed  and  paid  him  there- 
for. If  McClellan  had  no  authority  to  make  the  improve- 
ments so  as  to  charge  the  plaintiff  in  error,  plaintiff  in 
error's  action  in  accepting  them,  and  acknowledging  that 
the  expense  thereof  was  chargeable  against  him,  was  a 
complete  ratification  of  McClellan's  acts  and  operated  to 
charge  plaintiff  in  error's  estate  with  the  lien.  Having 
adopted  and  ratified  McClellan's  acts,  his  payment  to  Mc- 
Clellan was  no  defense  to  this  action.  It  amounted  simply 
to  his  payment  of  money  to  his  agent  and  did  not  discharge 
the  debt  or  lien  of  defendant  in  error.  Therefore,  so  far 
as  we  have  considered  the  pleadings,  they  entitled  the  de- 
fendant in  error  to  a  decree  regardless  of  the  evidence  or 
findings. 

The  next  paragraph  of  the  answer  avers  that  the  claim 
of  lien  was  not  filed  within  the  time  required  by  law.  There 
is  a  distinct  special  finding  by  the  trial  court  adverse  to  the 
plaintiff  in  error  upon  this  issue. 

The  only  remaining  averment  of  the  answer  is  as  fol- 
lows: ''That  this  suit  was  not  brought  within  the  time  re- 
quired by  law,  nor  until  after  the  so-called  lien  of  plaintiff 
had  expired  by  lapse  of  time."  Upon  this  there  is  no 
finding.  It  does  appear,  however,  from  the  plaintiff's 
petition  that  the  claim  of  lien  was  filed  April  20,  1887. 
The  petition  was  filed  in  the  district  court  March  14,  1889. 
The  summons  upon  which  service  was  had  upon  plaintiff 
in  error  was  issued  May  1,  1889.  The  statute  (Comp. 
Stats.,  ch.  64,  sec.  3)  provides  that  the  lien  shall  be  opera- 
tive ''for  two  years  after  the  filing  of  such  lien;^'  and  sec- 
tion 19  of  the  Code  of  Civil  Procedure  provides  that  an 
action  shall  be  deemed  commenced  within  the  meaning  of 
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title  2  (relating  to  limitations  of  actions),  as  to  the  defend- 
ant,  at  the  date  of  the  summons  which  is  served  upon  him. 
While  title  2  of  the  Code  contains  no  provision  relating  to 
the  foreclosure  of  mechanics'  liens,  it  is  probable  that 
the  special  limitation  qnoted  from  chapter  54  should  be 
construed  with  reference  to  other  statutes  of  limitations^ 
and  that  in  determining  whether  or  not  an  action  is  barred 
the  time  should  be  counted  to  the  date  of  the  summons 
served.  It  appeared,  therefore,  from  the  record  that  the 
summons  which  was  served  upon  the  plaintiff  in  error  was 
not  issued  or  dated  until  after  two  years  from  the  filing  of 
the  lien,  and  a  difficulty  is  thus  presented  which  is  not 
very  clearly  solved  by  the  past  adjudications  of  this  court. 
Following  the  prevalent  rule,  it  has  several  times  been  held 
that  the  defense  of  the  statute  of  limitations  is  personal  to 
the  defendant  and  is  waived  unless  pleaded.  {Taylor  v. 
Omrtnay,  16  Neb.,  190;  Atohiaon  &  N.  R.  Oo.  v.  Miller, 
16  Neb.,  661.;  But  it  has  also  been  held  that  the  defense 
may  be  raised  by  a  general  demurrer  where  it  appears  from 
the  petition  that  the  bar  of  the  statute  has  attached.  {Hur- 
ley V.  Cox,  9  Neb.,  230;  Peters  v.  Dunnells,  5  Neb.,  460; 
Merriam  v.  Millci',  22  Neb.,*  218.)  In  order  to  determine 
this  point  it  is  in  all  cases  necessary  to  look  at  the  record 
outside  of  the  petition  and  ascertain  when  the  action  was 
in  fact  commenced.  The  result  would  seem  to  be  that  had 
a  demurrer  been  interposed  to  this  petition  it  would  have 
been  sustained,  but  in  view  of  the  cases  holding  that  the 
defense  is  one  which  is  waived  by  failing  to  plead  it,  we 
cannot  say  that  there  was  such  a  failure  to  state  a  cause  of 
action  as  to  call  upon  the  court  to  reverse  the  judgment  re- 
gardless of  whether  the  sufficiency  of  the  pleading  was 
questioned  in  the  district  court.  The  rule  would  seem  to 
be  that  the  defense  of  the  statute  is  waived  unless  raised 
either  by  demurrer  or  answer,  and  this  seems  to  have  been 
the  view  taken  by  the  court  in  Alexander  v.  Meyers,  33 
Neb.,  773.  (See,  also  Sturgee  v.  Burton,  8  O.  St.,  216.) 
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The  objection  was  not  in  this  case  raised  by  demurrer.  It 
was  attempted  to  raise  it  by  answer.  The  answer  in  this 
respect  pleaded  no  facts.  It  simply  averred  that  the  suit 
was  not  brought  within  the  time  required  by  law,  nor  un- 
til after  the  h'en  had  expired.  These  were  statements  of 
mere  conchisions  of  law  and  not  of  any  facts.  Where  a 
^lea  of  the  statute  of  limitations  is  required,  the  facts 
must,  as  in  other  cases,  be  pleaded  and  not  the  pleader's 
conclusions  of  law.  Thus,  in  Barnes  v.  McMurtryj  29 
Neb.,  178,  a  plea  was  held  insufficient  for  not  stating  defi- 
nitely when  the  statute  began  to  run  ;  and  in  Alexander  v^ 
Meyer Bf  mpra^  a  plea  of  adverse  possession  was  held  bad 
for  not  averring  that  defendant's  possession  had  been  ez-^ 
olasive.  The  plaintiff  in  error,  not  having  raised  the  de- 
fense by  demurrer,  was  required  to  raise  it  by  answer,  and 
this  being  so  he  was  required  to  raise  it  by  an  answer 
which  would  have  been  sufficient  against  demurrer  to  the 
answer  itself.  We  hold,  therefore,  that  the  defense  of  the 
statute,  not  being  raised  at  all  by  demurrer  or  sufficiently 
by  answer,  was  waived. 

Judgment  affirmed. 


James  C.  Weeks  et  al.  v.  Gideon  Wheeler  et  al. 

Filed  June  6, 1894.     No.  4295. 

1.  Srror  Proceedings:  Assignmbntb  in  Appellate  Ooubt. 
Where  error  ia  taken  from  the  judgment  of  a  jastice  of  the 
peace  to  the  district  coart  and  the  judgment  of  the  jaatioe  there 
affirmed,  and  error  ii  then  prosecnted  to  this  coart  from  the 
Judgment  of  affirmance^  this  court  will  only  consider  such  as- 
signments of  error  as  were  presented  to  the  district  court. 

52.  Heview :  Error.  A  judgment  will  not  be  reversed  unless  error 
affirmatively  appears  from  the  record. 
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Error  from  the  district  court  of  Merrick  county.  Tried 
below  before  Mabshall,  J. 

YfthfieT  &  White,  for  plaiDtifiTs  in  error. 

MmMgohn  A  Thompson,  contra, 

Irvine,  C. 

The  defendants  in  error  recovered  a  judgment  against 
the  plaintiffs  in  error  before  a  justice  of  the  peace  in  Mer* 
rick  county,  from  which  the  plaintiffs  in  error  prosecuted 
error  to  the  district  court,  where  the  judgment  of  the  jus* 
tice  was  aSBrmed,  and  plaintifis  in  error  now  bring  the  case 
here  for  review. 

The  first  error  assigned  both  here  and  in  the  district 
court  18  the  refusal  of  the  justice  to  sustain  a  motion  to 
consolidate  this  action  with  another.  Section  150  of  the 
Code  of  Civil  Procedure  provides  that  whenever  two  or 
more  actions  are  pending  in  the  same  court  which  might 
have  been  joined,  the  defendant  may,  on  motion  and  notice 
to  the  adverse  party,  require  him  to  show  cause  why  the 
same  shall  not  be  consolidated,  and  if  no  such  cause  be 
shown,  the  said  several  actions  shall  be  consolidated.  In 
order  to  justify  a  consolidation  it  must,  therefore,  at  least 
appear  that  the  actions  might  have  been  joined.  There  ia 
nothing  whatever  in  the  record  before  us  to  show  the  na* 
ture  of  the  other  action  or  the  parties  thereto,  and  error  in 
overruling  the  motion  to  consolidate,  therefore,  does  not 
appear.      ' 

The  other  errors  assigned  in  the  petition  in  error  in  this 
court  relate  to  the  use  of  certain  depositions.  Several  er- 
rors are  assigned  upon  the  action  of  the  district  court  in 
sustaining  the  justice  in  overruling  a  motion  of  plaintiffs 
to  suppress  the  depositions  referred  to.  In  the  petition  in 
error  in  the  district  court,  however,  no  errors  were  assigned 
upon  the  justice^s  ruling  upon  that  motion.    The  only  error 
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aasigned  were  opon  the  justice's  permitting  the  depositions  to 
be  read  in  evidence  at  the  trial.  These  assignments  are  pre- 
served in  this  court  by  the  fifth  assignment  in  error,  in  which 
it  is  alleged  that  the  district  court  erred  in  sustaining  the  jus- 
tice in  overruling  the  objections  of  plaintifis  to  the  reading 
of  said  depositions.  We  cannot  here  consider  any  errors 
not  presented  to  the  district  court  by  the  petition  in  error 
there.  (Lean  v.  Andrewsy  38  Neb.,  656.)  This  prevents 
our  reviewing  the  action  of  the  justice  in  overruling  the 
motion  to  suppress  the  depositions.  As  to  his  action  in 
overruling  the  objections  to  their  being  read  in  evidence, 
this  was  matter  occurring  upon  the  trial.  The  case  was 
tried  to  a  jury.  The  plaintiffs  in  error  might  have  ex- 
cepted to  the  justice's  ruling  and  have  procured  the  settle- 
ment of  a  bill  of  exceptions.  They  did  not  do  so,  and 
there  is  nothing  in  the  record  here  or  in  the  district  court 
upon  which  to  found  this  assignment 

Judgment  affirmed. 


D.  W.  Rea  v.  Presley  Bishop  et  al. 
Filed  Juke  6, 1894.    No.  6316. 

1.  Trial:  Defense  of  Insanity:  Opening  and  Closino.    The 

plaintiff  alleged  the  payment  to  a  third  person  of  specific  sams 
of  monej  for  the  benefit  and  at  the  request  of  the  defendant 
The  answer  made  no  denial  of  the  allegations  of  the  petition, 
bat  pleaded  insanity  as  a  defense.  Held,  That  under  this  state 
of  the  issues  the  defendant  was  required  to  first  introduce  testi- 
mony and  was  entitled  to  the  opening  and  close  of  the  case. 

2.  Insanity :  Action  on  Contract.    The  defense  of  insanity  may 

be  interposed  to  an  action  upon  a  contract  without  restoring 
what  the  insane  person  received  thereunder,  in  cases  where  the 
ability  does  not  remain  of  restoring  what  was  reoeired  in  specie. 

3.  Inatruotions :  Review.    Instructions  will  not  be  reviewed  un- 
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len  the  record  disoloees  that  exceptions  were  taken  thereto,  and 
where  error  is  assigned  npon  the  reftisal  of  a  gronp  of  instqio- 
tions  en  maate,  they  will  be  considered  no  further  than  to  ascer- 
tain that  soma  one  of  the  group  was  properl  j  refused. 

Error  from  the  district  court  of  Saunders  county.  Tried 
below  before  Marshall,  J. 

A.  M.  Robbinsy  H,  E.  Babeoohy  and  Good  &  Oood,  for 
plaintiff  in  error. 

J,  R.  ic  JET.  Oilkesony  contra. 

Irvine,  C. 

The  plaintiff  in  error  sued  the  defendants  in  error  to  re- 
cover three  sums  of  money:  the  first  on  a  promissory 
note  for  $102,  allied  to  have  been  executed  by  Bishop  to 
one  Harris  and  signed  by  plaintiff  as  surety,  and  which 
plaintiff  paid;  the  second,  $10,  in  payment  of  a  livery 
bill  at  Bishop's  request,  and  the  third,  $9,  paid  to  the 
county  judge  at  the  request  of  Bishop.  The  petition  al- 
lied that  since  the  transactions  Bishop  has  been  adjudged 
insane  and  his  guardian  was  made  a  party  defendant  The 
guardian  answered  for  herself  and  Bishop,  not  denying 
any  of  the  facts  stated  in  the  petition,  but  alleging  that  at 
the  time  of  all  of  the  transactions  Bishop  was  insane^  an<| 
that  the  plaintiff  knew  that  fact  when  he  incurred  the.  ob- 
ligation upon  the  note  and  paid  the  two  sums  of  money. 
The  reply  was  practically  a  denial  of  these  allegations. 

Error  is  assigned  upon  the  court's  permitting  to  the  de- 
fendants the  opening  and  close  of  the  case.  An  inspection 
of  the  record  does  not  disclose  who  made  the  opening 
statement  to  the  jury.  The  objection  was  taken  to  the 
court's  permitting  the  defendants  first  to  introduce  evidence; 
Upon  this  subject  seciion  283  of  the  Code  of  Civil  Pro* 
cedure  provides:  '^When  the  jury  has  been  sworn  the  trial 
shall  proceed  in  the  following  order,  unless  the  court  for 
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special  reasons  otherwise  direct:  l^irst — The  plaintiff  must 
briefly  state  his  claim^  and  may  briefly  state  the  evidence 
by  which  he  expects  to  sustain  it.  *  *  *  Third — ^The 
party  who  would  be  defeated,  if  no  evidence  were  given  on 
either  side,  must  first  produce  his  evidence;  the  adverse 
party  will  then  produce  his  evidence.  *  *  *  In  the 
argument  the  party  required  first  to  produce  his  evidence 
shall  have  the  opening  and  conclusion.''  The  whole  of 
plaintiff's  petition  was  practically  admitted  by  the  answer. 
The  issues  were  only  those  relating  to  Bishop's  sanity. 
Under  this  state  of  the  pleadings,  if  no  evidence  had  been 
introduced,  judgment  would  have  gone  for  the  plaintiff, 
and  the  court,  therefore,  correctly  gave  to  the  defendant  the 
opening  and  close. 

The  principal  question  discussed  is  as  to  the  liability  of 
an  insane  {person  upon  his  contracts,  when  made  without 
fraud  or  deception  with  one  not  aware  of  his  insanity. 
This  argument  is  of  course  based  upon  the  instructions. 
The  record  does  not  show  that  any  exceptions  were  taken 
to  the  instructions  given  by  the  court,  and  they  cannot, 
therefore,  be  reviewed.  As  to  the  instructions  requested 
by  plaintiff  and  refused,  the  assignment  of  error  both  in 
the  motion  for  a  new  trial  and  in  the  petition  in  error  is  as 
follows:  ''The  court  erred  in  refusing  instructions  asked 
by  the  plaintiff  numbered  one  to  eleven  inclusive,  and 
which  was  duly  excepted  to  by  the  plaintiff."  Under  such 
an  assignment  we  can  consider  these  instructions  no  further 
than  to  ascertain  that  one  of  them  was  correctly  refused. 
{Hiatt  V.  Kinkaid,  40  Neb.,  1 78 ;  McDonald  v.  Boioman^  40 
Neb.,  269.)  The  second  of  these  instructions  refused  was 
as  follows:  ''The  jury  are  instructed  that  an  executed  con- 
tract of  an  insane  person  cannot  be  rescinded,  neither  can 
it  be  successfully  resisted  in  an  action  at  law,  unless  the 
person  contracted  with  can  be  placed  in  statu  quo;  that  is 
ih  the  same  condition  in  which  he  stood  before  entering 
into  the  contract  with  the  insane  person."     To  have  given 
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this  iDstruction  would  have  required  the  defeudants  to  show 
that  they  had  repaid  to  plaintiff  all  the  money  advanced; 
Since  this  case  was  submitted  this  court  has  had  occasion  to 
consider  the  question  of  the  right  of  an  insane  person  to 
rescind  without  restoring  the  consideration.  {Dewey  v.  All* 
give,  37  Neb.,  6.)  It  was  there  held  that  the  deed  of  an 
insane  person  may  be  avoided  as  against  a  grantee  without 
notice  of  the  grantor's  insanity  and  against  an  innocent  pur^ 
chaser  from  such  immediate  grantee.  In  the  latter  case  it  is 
not  necessary  to  restore  the  consideration  paid  by  such  pur^ 
chaser  to  the  immediate  grantee.  In  that  case  the  follow- 
ing language  from  Gibson  v.  Soper^  6  Gray  [Mass.],  279,  was 
quoted  with  approval:  '^'To  say  that  an  insane  man,  before 
he  can  avoid  a  voidable  deed,  must  first  put  the  grantee  in 
statu  quo  would  be  to  say,  in  effect,  that  in  a  large  majority 
of  cases  his  deed  shall  not  be  avoided  at  all.  The  more 
insane  the  grantor  was  when  the  bargain  was  made,  the 
less  likely  will  he  be  to  retain  the  fruits  of  his  bargain  so 
as  to  make  restitution.  It  would  be  absurd  to  annul  the 
bargain  for  the  mental  incompetency  of  a  party,  and  yet  to 
require  of  him  to  retain  and  manage  the  proceeds  of  liis 
sale  so  wisely  and  discreetly  that  they  shall  be  forthcoming 
when,  with  restored  intellect,  he  shall  seek  its  annulment.' " 
While  the  facts  of  this  case  are  not  at  all  similar  to  those 
of  Dewey  V.  Allgire,  the  principle  is  the  same.  In  the  re- 
cent case  of  Enylebert  v,  Troxell,  40  Neb.,  195,  it  was  held 
in  regard  to  a  contract  of  an  infant  that  in  order  to  rescind 
the  contract  upon  reaching  his  majority,  he  is  required  only 
to  return  so  much  of  the  consideration  received  by  him  as 
remains  in  his  possession,  and  he  is  not  required  to  return 
an  equivalent  for  such  part  thereof  as  may  have  been  dis- 
posed of  by  him  during  his  minority.  The  right  to  rescind 
or  to  resist  the  enforcement  of  a  contract  is  based  upon  the 
same  ground,  whether  the  party  be  an  infant  or  insane ; 
that  is,  a  want  of  legal  capacity  to  contract.  We  think  the 
principle  of  the  two  cases  cited  is  decisive  here,  and  that 
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the  instractioD  requested  was,  therefore,  vicious.  By  it  the 
jmy  wonld  have  been  instructed  that  the  enforoement  of 
the  contract  could  only  be  resisted  when  it  was  practicable 
to  place  the  other  party  in  data  quo.  The  rule  is  that 
the  defense  of  incapacity  will  only  be  unavailing  when  it  is 
possible  to  restore  the  consideration  and  this  is  not  done. 

Some  ai^ument  is  addressed  to  errors  alleged  to  have 
occurred  in  the  admission  of  evidence.  These  questions 
we  cannot  consider,  for  the  reason  that  in  the  petition  in 
error  there  is  no  assignment  upon  the  subject 


Judgment  affirmed. 


John  Reed  bt  al.  v.  Calvin  McRill. 

FiLBD  June  6,  18M.    Na  6296L 

Conversion :  Plbaoino.  In  order  to  state  »  cause  of  action 
for  ooDTersioii  it  ie  saflScient  to  allege  owneiahip  generallj  witii- 
ont  stating  how  such  ownerabip  was  acquired. 

Tenancy  in  Common.  Where  there  is  a  contract  between 
the  owner  of  land  and  another  person  whereby  snoh  other  per- 
son is  to  cnltiTato  the  land  and  harvest  the  haj  for  a  share 
thereof,  but  where  the  relation  of  landlord  and  tenant  is  not 
created,  and  there  is  no  specific  agreement  as  to  the  poesesaion 
of  the  land,  the  parties  become  tenants  in  common  of  the  grass 
and  ha  J. 

TtOTer  and  Conversion.  In  sach  a  case  if  one  of  the  par- 
ties to  snch  contract  seize  the  whole  crop  either  before  or  after 
severance,  and  dispose  of  it  in  denial  of  the  other's  rights,  the 
other  may  maintain  trover  for  his  share. 

Special  Findings:  Disgbbtion  of  Ck>UBT:  Review.  The 
snbmiasioo  of  questions  to  the  jury  for  special  findings  is  a 
matter  within  the  discretion  of  the  trial  conrt»  and  the  submis- 
sion or  refusal  to  submit  such  questions  will  not  be  reviewed 
SKoept  for  abuse  of  discretion. 
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Errob  from  the  district  court  of  Valley  county.  Tried 
below  before  Harrison,  J. 

Nightingale  Bros.y  for  plaintiffs  in  error. 

A.  M.  Robbins,  cmitra. 

Irvine,  C. 

McBili  sued  the  plaintifis  in  error,  alleging  that  in  the 
months  of  July,  August,  and  September,  1890,  McRill 
was  the  owner  and  in  possession  of  three-fourths  of  all  the 
grass  and  hay  then  .standing  and  growing  on  a  certain 
quarter  section  of  land  described  in  the  petition;  that  said 
hay  was  seventy-five  tons  and  of  the  value  of  $600;  that 
the  plaintifis  in  error,  against  the  will  and  consent  of  Mo- 
Rill,  cat  down  and  converted  to  their  own  use  all  of  such 
grass  and  hay.  These  was  a  verdict  and  judgment  for 
McRill,  from  which  error  is  prosecuted. 

The  assignments  of  error  are  quite  numerous,  but  the 
plaintiflb  in  error  in  their  brief  have  made  a  logical  analy- 
sis of  the  case,  and  we  shall  follow  that  discussion  rather 
than  the  petition  in  error. 

The  pluutiffs  in  error,  in  the  first  place,  contend  that  it 
was  incumbent  upon  McRill  to  allege  and  prove  title  or 
right  of  possession  to  the  growing  grass  by  virtue  of  an 
estate  in  the  land  or  by  virtue  of  some  contract  giving  him 
the  title  or  possession  of  the  grass.  This  principle  is  un- 
doubtedly correct,  and  the  trial  court  instructed  the  jury 
in  accordance  therewith.  But  plaintiffs  in  error  argue 
that  the  petition  was  insufficient  to  state  the  basis  of  the 
right  of  action,  and  they  therefore  moved  to  require  Mo- 
Rill  to  make  his  petition  more  specific  by  stating  how  he 
acquired  title,  the  nature  of  his  possession,  and  whether 
actual  or  constructive,  and  certain  other  things  which  we 
do  noi  onderstand  they  now  insist  upon.  This  motion 
was  overruled.     We  do  not  think  there  was  any  error  in 
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this  ruling.  The  statutes  require  in  cases  of  ejectment  and 
replevin  only  general  allegations  of  title,  and  we  are  not 
aware  of  any  principle  of  pleading  under  the  Code  which 
requires  a  specific  statement  in  actions  either  of  trespass  or 
trover.  On  the  contrary,  the  Code  expressly  requires  a 
statement  of  the  facts  upon  which  the  right  of  action  is 
based  and  not  a  pleading  of  the  evidence.  To  have  sus- 
tained the  motion  would  have  required  the  plaintiff  below 
in  effect  to  have  pleaded  the  evidence  to  sustain  his  allega- 
tion of  ownership  instead  of  the  principal  fact  of  owner- 
ship. The  chief  ground  upon  which  plaintifis  in  error  base 
their  argument  is  that  the  petition  left  them  uncertain  as 
to  whether  the  action  was  trespass  quart  clauaum  or  trover. 
We  do  not  think  that  any  such  uncertainty  arises.  That 
forms  of  action  are  not  recognized  under  the  Code  of  Civil 
Procedure  is  elementary,  and  the  form  of  the  petition  was, 
therefore,  unimportant  There  was  no  allegation  of  either 
ownership  or  possession  of  the  land,  but  only  of  three- 
fourths  of  the  grass  and  hay  thereon.  By  any  reasonable 
construction  the  petition  must  be  treated  as  an  action  for 
the  conversion  of  the  grass  and  hay.  'We  cannot  see  that 
this  was  open  to  any  doubt  The  plaintiffi  in  error  moved 
to  strike  out  all  the  all^ations  in  regard  to  the  hay. 
We  presume  this  motion  was  based  upon  the  distinction 
between  the  terms  ''grass''  and  "  hay,''  and  upon  the  theory 
that  any  action  relating  to  the  grass  related  to  the  real  es- 
tate and  required  an  estate  in  the  land  to  support  it,  while 
the  term  ''hay  "  referred  to  the  grass  after  it  had  been  sev- 
ered and  cured  and  had  become  personal  property.  But 
growing  grass  is  not  in  all  cases  a  part  of  the  realty.  Gases 
may  arise  where  before  severance  it  belongs  to  a  person 
other  than  the  owner  of  the  fee,  or  even  the  owner  of  a 
possessory  estate.  This  ownership  may  depend  upon  con- 
tract, as  we  shall  hereafter  show. 

Plaintiffs  in  error  next  argue  that  if  a  lease  to  McRill 
was  established  by  the  evidence  it  was  unlawful,  and  for 
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that  reason  do  action  oonld  be  maintained.  This  is  upon 
the  theory  that  the  plaintiff  in  error,  John  Rapp,  Jr.,  had 
entered  the  land  under  the  timber  culture  act;  that  this 
act  required  the  entrjman  to  perform  certain  acts  upon  the 
land,  and  that  if  there  was  a  lease  it  operated  to  give  Mc- 
Rill the  exclusive  possession,  and  therefore  prevented  the 
entryman  from  performing  his  contract  with  the  United 
States.  In  the  first  place  we  can  find  no  evidence  sufficient 
to  sustain  this  theory.  There  is  parol  evidence  tending  to 
show  that  John  Rapp,  Jr.,  had  entered  the  land  under  the 
timber  culture  act,  but  the  nature  of  his  title  at  the  time  of 
the  acts  complained  of  nowhere  appears.  In  the  second 
place  there  is  no  evidence  in  any  part  of  the  record  of  any 
contract  with  or  lease  to  McRill  which  would  exclude  the 
entryman  from  possession  or  which  contemplated  a  breach 
of  the  conditions  of  the  entry. 

Indeed,  we  have  presumed  that  the  next  argument  of 
plainti£b  in  error  is  well  founded, — that  there  was  no  evi- 
dence tending  to  establish  a  lease  of  the  land, — and  from 
this  it  follows  that  their  following  argument  is  also  sound, 
to- wit:  That  the  contract,  which  the  evidence  tends  to  es- 
tablish, was  for  a  share  of  the  crops  and  not  for  any  estate 
in  the  land.  These  two  points  will  be  considered  together. 
The  evidence  in  behalf  of  McRill  tends  to  show  that  Mc- 
Rill had  cultivated  a  portion  of  the  land  in  1888  and  1889. 
The  agreement  of  1888  was  immaterial ;  but  there  is  evi- 
dence justifying  the  jury  in  finding  that  the  agreement  in 
1889  was  that  he  was  to  cultivate  portions  of  the  land  and 
retain  all  the  crops,  and  that  he  was  to  put  up  the  hay  and 
receive  three-fourths  thereof  and  give  Rapp  one-fourth. 
The  evidence  is  distinct  that  John  Rapp,  Sr.,  conducted  all 
the  business  in  relation  to  the  land,  and  that  his  acts  as 
general  agent  were  fully  authorized  by  John  Rapp,  Jr. 
McRill  and  his  wife  testify  that  in  the  spring  of  1890  a 
third  Rapp  appeared,  the  nephew  of  John  Rapp,  Sr.  He 
stated  that  the  elder  Rapp  had  instructed  him  to  tell  Mc- 
18 
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Rill  he  oould  have  the  place  od  the  same  terma  aa  the  year 
before.  Mrs.  McRill  said  they  would  not  take  the  place 
unless  they  could  have  the  hay,  and  the  nephew  stated  that 
his  instructions  were  that  McRill  could  have  the  place, 
''hay  and  all,  just  the  same  as  you  had  it  last  year.'' 
There  is  no  doubt  that  the  hay  was  harvested  by  Reed 
under  agreement  witii  tiie  Rapps,  that  it  was  carried  away 
and  disposed  of  without  the  consent  of  McRill.  Passing 
by  for  the  present  the  question  of  the  nephew's  authority, 
we  are  led  to  a  consideration  of  this  contract.  The  argu- 
ment of  plaintiffs  in  error  is  that  no  lease  being  established 
there  was  nothing  possible  except  a  cropping  contract  which 
would  convey  no  right  to  McRill  to  the  grass  or  hay  until 
after  it  had  been  severed  and  possession  actually  taken,  and 
that,  therefore,  neither  trespass  nor  trover  would  lie.  The 
determination  of  the  rights  of  the  parties  under  such  a 
contract  is  often  difficult,  but  more  as  a  question  of  fact 
than  as  a  question  of  law. 

In  Wamier  v.  Abbey^  112  Mass.,  365,  the  court  said : 
''In  construing  contracts  for  the  cultivation  of  li^d  at 
halves  it  is  impossible  to  lay  down  a  general  rule  applica- 
ble to  all  cases,  because  the  precise  nature  of  the  interest  or 
title  between  the  contracting  parties  must  depend  upon  the 
contract  itself,  and  very  slight  provisions  in  the  contract 
may  very  materially  affect  the  legal  relations  of  the  parties, 
and  their  consequent  remedies  for  injuries  as  between  them- 
selves. In  some  cases,  the  owner  of  the  land  gives  up  the 
entire  possession,  in  which  event  it  is  a  contract  in  the  na- 
ture of  a  lease,  with  rent  payable  in  kind ;  in  other  cases, 
he  continues  to  occupy  the  premises  in  common  with  the 
other  party,  or  reserves  to  himself  that  right,  and  so  a  ten- 
ancy in  common  to  that  extent  is  created,  and  each  is  en- 
titled to  the  joint  possession  of  the  crops,  or  the  possession 
of  the  one  is  the  possession  of  the  other  until  division ; 
or  he  may  retain  the  sole  possession  of  the  land,  and  the 
other  party  may  have  the  right  to  perform  the  labor  and 
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receive  half  the  crops  as  compensation ;  or  the  two  parties 
may  become  tenants  in  common  of  the  growing  crops, 
while  no  tenancy  in  common  as  sach  exists  in  the  land/' 
The  nature  of  such  an  agreement  must  be  determined  by 
the  facts  of  each  case.  {Johnson  v.  HoffmaUy  63  Mo.,  604.) 
Where  a  lease  was  canceled  and  afterwards  the  landlord 
told  the  tenant  to  put  in  and  harvest  fall  wheat  and  prom- 
ised that  the  tenant  should  have  his  just  share  of  it,  it  was 
held  that  they  were  tenants  in  common  of  the  wheat,  and 
that  the  tenant,  where  the  landlord  kept  the  wheat  him- 
self, might  maintain  assumpsit  for  his  share.  {Molxiughlin 
V.  ScUley,  46  Mich.,  219.)  The  supreme  court  of  Illinois 
has  held  that  a  letting  of  land  for  the  purpose  of  raising 
a  single  crop  does  not  necessarily  raise  the  relation  of  land- 
lord and  tenant,  but  where  such  relation  is  not  raised  the 
parties  are  tenants  in  common  of  the  crop.  (AJwood  v.  R%ioh- 
mariy  21  111.,  200.)  Other  cases  holding  that  similar  agree- 
ments constitute  the  parties  tenants  in  common  of  the  crop, 
and  not  landlord  and  tenant,  are  Taylor  v.  Bradley^  39  N. 
Y.,  129 ;  Guest  v.  Opdyke.  31  N.  J.  Law,  652;  Piquet  v. 
Allison,  12  Mich.,  328.  It  was  so  held  in  the  last  case, 
even  though  the  contract  was  for  possession  in  the  person 
doing  the  work. 

We  are  quite  satisfied  that  the  contract  which  McRill.'s 
evidence  tends  to  establish,  created  McKill  and  Rapp,  Jr., 
tenants  in  common  of  the  grass  and  hay.  Ordinarily, 
trover  will  not  lie  by  one  tenant  in  common  against  an- 
other, but  this  rule  ceases  where  there  has  been  an  ouster, 
as  where  one  tenant  in  common  has  destroyed  the  property 
or  where  he  has  sold  it  to  a  stranger  in  denial  of  his  co- 
tenant's  rights.  {Burbank  v.  Orookery  7  Gray  [Mass.],  158; 
Weld  V.  Oliver,  21  Pick.  [Mass.],  559;  Carr  v.  Dodge,  40 
N.  H.,  403;  Piquet  V,  Allison,  supra,)  The  last  two  cases 
cited  were  upon  contracts  similar  to  that  under  consideration. 
Our  conclusion  is,  therefore,  that  where  there  is  a  contract 
between  the  owner  of  land  and  another  person,  whereby 
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such  other  person  is  to  cultivate  the  land  and  harvest  the 
hay  for  a  share  thereof,  but  the  relation  of  landlord  and 
tenant  is  not  created  and  there  is  no  specific  agreement  as 
to  the  possession  of  the  land,  the  parties  become  tenants  in 
oommon  of  the  crops,  grass  and  hay,  and  if  one  of  the 
parties  seisse  the  whole  of  the  property^  either  before  or 
after  severance,  and  dispose  of  it  in  denial  of  the  other's 
rights,  the  other  may  maintain  trover  for  his  share. 

This  brings  us  to  the  question  of  agency.  It  is  true,  as 
contended  by  plaintiffs  in  error,  that  there  is  not  a  particle 
of  evidence  to  show  that  the  nephew,  when  he  went  to  Mo- 
Rill,  had  any  authority  to  contract  for  the  hay.  All  the 
direct  evidence  is  that  his  instructions  were  to  employ  Mc- 
Rill  to  cultivate  the  tilled  land,  one-half  in  corn  and  one- 
half  in  millet,  and  that  the  Rapps  were  to  have  the  hay. 
Bnt  the  testimony  of  McRill  discloses  two  conversations 
subsequently  had  with  Rapp,  Sr.,  whose  authority  is  un* 
disputed,  and  which,  if  believed,  would  constitute  a  ratifi- 
cation by  distinctly  recognizing  McRill's  right  to  three 
fourths  of  the  hay.  There  is  no  question  of  the  authority 
of  Rapp,  Sr.,  to  delegate  his  authority.  The  boy's  eriiand 
was  confessedly  a  si)ecial  agency,  and  the  court  instructed 
the  jury  that  he  could  only  bind  Rapp,  Jr.,  to  the  extent 
of  the  authority  actually  conferred;  but  Rapp,  Sr/s, 
agency  was  general  and  is  undisputed,  and  his  ratification 
of  the  boy's  act  was  binding  upon  Rapp,  Jr.,  and  would 
have  been  so  had  the  boy's  action  been  entirely  voluntary 
and  without  any  authority.  Upon  all  of  these  points,  and 
in  fact  upon  every  point  in  the  case,  the  evidence  is  not 
only  contradictory,  but  is  conflicting  to  a  bewildering  ex- 
tent. The  jury  was,  however,  justified  in  believing  the 
testimony  to  which  we  have  referred. 

We  will  not  notice  in  detail  the  instructions  asked  by 
plaintiffs  in  error  and  refused.  They  were  for  the  most 
part  embodied  in  instructions  given  by  the  court.  Many 
of  them  were  objectionable  as  narrating  evidence  and  being 
argumentative  upon  the  evidence  and  for  infringing  upon 
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the  proviDoe  of  the  jury.  One  or  two  which  stated  the 
law  correctly  were  almost  legal  treatises^  intelligible  and 
instructive  to  a  lawyer^  but  of  such  a  nature  as  to  be  con- 
fusing to  the  minds  of  jurors  not  trained  in  the  law  and 
unfamiliar  with  the  refinements  of  land  tenures  and  com- 
mon law  pleading  and  practice.  So  far  as  the  instructions 
were  not  in  conflict  with  the  views  we  have  expressed,  their 
substance  was  given  by  the  court  in  direct  untechnical  lan- 
guage, and  as  specifically  as  could  be  safely  done  without 
invading  the  domain  of  the  jury. 

The  plaintiffs  in  error  complain  that  the  court  refused  to 
submit  a  number  of  special  questions  to  the  jury.  The 
submission  of  questions  for  special  findings  is  within  the 
discretion  of  the  trial  court.  (Floaten  v.  FerreU,  24  Neb., 
347;  Nebraska  &  Iowa  Ins.  Co.  v.  Chnstiensen,  29  Neb., 
682.)  We  do  not  think  that  there  was  any  abuse  of  dis- 
cretion in  this  case.  The  facts  were  simple,  and  the  district 
court  did  not  err  in  leaving  them  to  the  determination  of 
the  jury  for  a  general  verdict  under  appropriate  instruc- 
tions as  to  the  law. 

It  is  finally  contended  that  the  court  should  have  dis- 
missed the  case  without  prejudice  as  to  the  two  Rapps,  for 
the  reason  that  they  resided  in  Sherman  county,  were  there 
served  with  summons,  and  that  the  verdict  was  such  as  to 
bring  the  action  within  the  jurisdiction  of  a  justice  of  the 
peace.  If,  since  the  case  of  Pearson  v.  Kansas  Mfg.  Co., 
14  Neb.,  211,  there  remains  any  doubt  as  to  the  applica- 
bility of  section  65  ^f  the  Code  of  Civil  Procedure  to  jus- 
tices of  the  peace,  the  question  is  not  raised  in  this  case. 
The  record  shows  a  petition  and  then  the  appearance  of  all 
the  defendants,  first  by  motion  and  then  by  answer,  with- 
out any  objection  to  the  jurisdiction.  There  is  nothing  to 
show  where  they  were  served  with  summons,  or  that  their 
appearance  was  not  voluntary. 

Judgment  affirmed. 
Harbison,  J.,  took  no  part  in  the  decision. 
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City  op  Beatrice  v.  Anna  Reid. 

FiLKD  JiTNS  7, 18M.     Na  5441. 

t.  AasigninentB  of  Error :  Ikstbuctions:  Ekyiew.  An  as- 
signmeDt  of  error  as  to  the  giving  en  masse  of  certain  inatractiona 
will  be  oonaidered  no  fhrtber  than  to  aboertain  whether  any  one 
•f  each  inatractiona  waa  properly  giyen.  Hiatt  v.  Kmhaid,  40 
Neb.,  178,  followed. 

S.  Negligenoe.  If  one  attempto  to  paaa  otct  a  place  of  danger,  the 
law  reqnirea  him  to  exeiciae  caution  commenanrate  with  the  ob- 
Tiona  peril;  bnt  thia  meana  that  the  law  only  reqnirea  of  the 
party  to  ezf  rdae  ordinary  care,  the  danger  and  hia  knowledge 
thereof  oonaidered. 

3.  Municipal  Corporations :  Liabilttt  fob  NaaLioEKOE  of 
OoNTBACTOB.  Where  a  mnnicipal  corporation  ia  seated  by  law 
with  aathority  to  conatruct  a  public  improTement  and  leta  the 
building  of  auch  improvement  to  a  contractor  to  be  by  him  oon- 
atructed  in  such  manner  asia  prescribed  by  the  c(»poT»tion,  anch 
contractor  becomes,  by  Tirtue  of  such  contract,  the  agent  of  the 
corporation,  and  it  will  be  liable  for  an  iignry  resulting  from 
the  negligence  of  each  contractor  in  the  manner  of  the  oonatmc- 
tion  of  such  improvement 

4.' :  Duty  to  Keep  Sidewalks  and  Stbbets  nr  Repaib. 

A  mnnicipal  corporation  is  charged  by  law  with  the  duty  of  at 
all  times  keeping  its  streets  and  sidewalka  in  a  reasonably  safe 
condition  for  travel  by  the  public 

5.  :  .    No  municipal  corporation,  by  any  act  of  ita  own, 

can  devolve  this  duty  on  another  so  as  to  relieve  itself  from  a 
liability  resulting  from  its  failure  to  perform  such  duty. 

6.  :  Liability  fob  Neolioence  of  Contbactob.     A  mn- 


nicipal corporation,  by  contracting  with  another  to  construct  an 
improvement  for  it,  does  not  and  cannot  thereby  abdicate  its 
control  over  the  stieets  or  public  grounds  of  such  corporation, 
nor  thereby  exonerate  itself  from  liability  for  an  injury  result- 
ing from  the  negligence  of  such  contractor  in  the  manner  of  th« 
performance  of  his  contract 

7.  — ' — :  Impboyehent  of  Stbeets:  Notice  of  Dakgbb.  If  a 
municipal  corporation  rightfully  causes  an  improvement  to  be 
constructed  or  other  work  to  be  done,  whether  by  an  independ- 
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ent  contractor  or  otherwise,  it  is  boand  to  take  notice  of  fhe 
character  of  the  work  and  its  oondition,  whether  safe  or  danger* 
ons;  and  is  boand  to  take  notice  of  the  oondition,  whether  safe 
or  dangerous,  of  its  streets  and  grounds  as  affected  by  the  prose* 
cation  or  performance  of  snqh  improTcment  or  work. 

-I :  .    City  of  Omaha  v.  Jenaen^  36  Neb.,  68,  followed  and 

reaffirmed. 
:  Liability  foe  Negligence  of  Contractor:  Estop- 


pel. The  legal  basis  of  the  liability  of  a  municipal  corporation 
for  an  injury  sastained  by  the  negligence  of  an  independent 
contractor  oonstmcting  a  public  improvement  for  such  corpora- 
tion examined,  and  declared  to  be  not  necessarily  based  upon 
the  doctrine  of  respondeat  eupenor^  but  upon  the  doctrine  that  a 
manicipal  corporation,  charged  by  law  with  the  performance  of 
a  public  duty,  when  sued  for  an  injury  for  its  failure  to  perform 
such  duty,  is  estopped  from  alleging  that  it  had  delegated  the 
performance  of  such  duty  to  another,  or  had  by  contract  ex- 
empted itself  from  liability  for  such  injury  resulting  from  its 
failure  to  perform  such  duty. 

Erbor  from  the  district  court  of  Gage  county.  Tried 
below  before  Appelget,  J. 

Oeorgt  A.  Murphy  and  W,  C  Le  Heme,  for  plaintiff  in 
error. 

i.  M.  PemberUmy  o(mtra. 

Ragan,  C. 

Mrs.  Anna  Reid  sued  the  city  of  Beatrice  in  the  district 
court  of  Grage  couuty  for  damages  for  an  injury  which  she 
alleged  she  sustained  through  the  negligence  of  the  agents 
of  said  city.  She  had  a  verdict  and  judgment  and  the  city 
brings  the  case  here  for  review. 

The  testimony  on  behalf  of  Mrs.  Reid,  briefly  stated, 
tends  to  establish  the  foHowing  facts:  That  in  the  year 
1890  the  city  of  Beatrice  was  a  city  of  the  second  dass^ 
having  more  than  five  thousand  mhabitants;  that  in  said 
year  it  entered  into  a  contract  with  one  McMahon,  in  and 
by  which  he  was  to  build,  and  did  build,  for  said  city  a 
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sanitary  sewer ;  that  in  the  construction  of  this  sewer,  and 
for  the  purpose  of  settling  the  loose  dirt  thrown  back  into 
the  sewer  ditch,  McMahon  attached  a  gas  or  water  pipe^ 
some  two  and  one-half  inches  in  diameter,  to  a  hydrant^ 
and  80  laid  the  pipe  as  to  have  it  discharge  water  in  the 
sewer  ditch;  that  said  pipe  crossed  diagonally  a  public 
sidewalk  on  a  public  street  of  said  city;  that  no  guards^ 
lights,  or  signals  of  any  kind  were  erected  so  as  to  indicate 
to  passers-by  the  presence  of  such  pipe  on  said  sidewalk ; 
that  in  the  night-time  of  the  10th  of  August,  1890,  Mrs. 
Reid  was  walking  on  said  sidewalk  returning  from  a  lect- 
ure; that  she  was  not  aware  of  the  existence  of  said  water 
pipe  across  the  sidewalk,  and  in  passing  along  she  struck 
her  foot  or  toe  against  said  pipe,  or  her  foot  caught  under 
said  pipe,  causing  her  to  fall,  and  from  which  fall  she  re- 
ceived severe  injuries;  Mrs.  Reid  at  this  time  was  a  large, 
fleshy  lady  weighing  240  pounds;  that  at  the  time  of  the 
trial,  in  June,  1891,  her  weight  was  reduced  to  172  pounds; 
that  she  underwent  severe  suffering,  caused  by  said  fall, 
was  put  to  expense  for  medicines  and  physicians,  and  her 
health  was  permanently  impaired ;  that  she  earned  her  liv- 
ing by  sewing,  and  had  a  family  of  two  daughters  depend- 
ing upon  her  for  support  On  behalf  of  the  city  the  tes- 
timony tends  to  show  that  it  had  no  notice  of  the  situation 
of  the  placing  of  the  water  pipe  by  McMahon  across  the 
sidewalk ;  that  there  were  signal  lights  on  the  sewer  ditch 
in  the  alley  near  by  the  point  where  the  water  pipe  crossed 
the  sidewalk ;  that  just  across  the  street  from  the  water 
pipe  was  a  high  school  building  on  which  was  erected  an 
electric  light  some  fifty  feet  from  the  ground ;  that  these 
lights  were  sufficient  to  apprise  a  person  in  the  exercise  of 
ordinary  care  of  the  existence  of  the  water  pipe  on  the  side- 
walk; that  Mrs.  Reid  was  not  permaueutly  iujured;  that 
the  condition  of  her  health  at  the  time  of  the  trial  was  not 
the  result  of  the  fall  on  the  sidewalk.  There  is  no  dispute 
in  the  record  but  that  McMahon  was  constructing  a  sewer 
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for  the  city,  and  in  accordance  with  a  contract  let  to  him 
for  that  purpose,  and  that  the  placing  of  the  water  pipe 
acrofls  the  sidewalk  for  the  running  of  water  into  the  sewer 
ditch  was  a  necessary  and  proper  act  in  the  performance  of 
his  contract 

1,  The  first  error  assigned  here  by  the  city  is:  "The 
court  erred  in  giving  paragraphs  of  instructions  Nos.  1,  2, 
3, 4,  and  6  asked  for  by  the  defendant  in  error/^  In  Hiait. 
V,  Kinkaid,  40  Neb.,  178,  it  is  said:  "An  assignment  of 
error  as  to  the  giving  en  masse  of  certain  instructions  will 
be  considered  no  further  than  to  ascertain  that  any  one 
of  such  instructions  was  properly  given."  Some  of  the  in- 
structions of  which  complaint  is  made  stated  the  law  cor- 
rectly, and  since  they  were  not  all  erroneous,  the  error 
assigned  cannot  be  sustained, 

2.  The  second  assignment  of  error  is  the  refusal  of  the 
court  to  give  to  the  jury  an  instruction  asked  by  the  city 
and  numbered  8,  as  follows:  "If  the  jury  believed  from 
the  evidence  that  the  place  where  the  accident  in  question 
occurred  was  necessarily  more  dangerous  than  the  ordinary 
streets  and  sidewalks,  and  that  by  the  exercise  of  ordinary 
care  and  prudence  this  condition  of  things  could  have  been 
known  to  the  plaintiff  or  was  known  to  her,  then  the 
plaintiff  was  required  to  use  more  than  ordinary  care  and 
caution  to  avoid  the  accident,  and  if  she  failed  to  do  so  and 
thereby  contributed  to  the  injury  she  cannot  recover  in  this 
suit.''  This  instruction  was  properly  refused  for  the  rea- 
sons: First — ^That  there  is  no  evidence  in  the  record  that 
Mrs.  Reid  knew  of  the  presence  of  this  water  pipe  on  the 
sidewalk  prior  to  the  time  she  fell  over  it  Second — That 
the  only  degree  of  care  that  the  law  imposed  upon  Mrs. 
Reid  was  ordinary  care.  Had  she  been  aware  of  the  pres- 
ence of  the  water  pipe  on  the  sidewalk  the  law  would  have 
required  of  her  to  exercise  the  caution  of  a  reasonable  and 
prudent  person  in  passing  over  it,  but  that  requirement 
would  have  amounted  only  to  the  exercise  of  ordinary  care. 
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If  one  attempts  to  pass  over  a  place  of  danger,  the  law  re- 
quires him  to  exercise  caution  commensorate  with  the  ob- 
vious peril ;  but  in  doing  so  the  care  exercised  would  be 
only  ordinary  care,  the  danger  and  his  knowledge  thereof 
considered. 

3.  The  third  and  fourth  errors  assigned  are  that  the 
court  erred  in  giving  an  instruction  No.  3  asked  for  by  the 
oity  as  requested ;  and  in  modifying  the  instruction  and 
giving  it  as  modified.  We  cannot  review  this  error,  if  it 
was  an  error,  for  the  reason  that  no  exception  was  taken  to 
the  modification  of  the  instruction  by  the  trial  oourt^  nor 
did  the  city  except  to  the  giving  of  the  instruction  when 
modified. 

4.  The  fifth  error  assigned  is  that  the  court  erred  in 
giving  paragraphs  of  instructions  Nos.  1,  2,  3,  4,  5,  6,  and 
7  of  the  instructions  given  on  the  court's  own  motion.  We 
have  examined  these  instructions  and  find  that  some  of  them 
were  correct  and  should  have  been  given,  and,  following 
the  rule  laid  down  in  HiM  v.  Kinkaid^  supra,  and  cases 
there  cited,  we  have  gone  no  farther. 

6.  The  sixth,  seventh,  and  eighth  assignments  of  error 
may  be  considered  together.  They  are  that  the  verdict  is 
not  sustained  by  sufficient  evidence ;  that  the  amount  of 
damages  awarded  by  the  jury  to  Mrs.  Reid  is  excessive, 
and  that  the  verdict  and  judgment  are  contrary  to  the  law 
of  the  case.  The  amount  of  the  judgment  was  $1,600, 
and  it  must  suffice  to  say  that  we  think  the  evidence  war- 
rants that  amount  in  the  case.  We  cannot  quote  the  tes- 
timony further  than  has  already  been  done,  but  it  supports 
the  finding  of  the  jury  that  Mrs.  Beid  was  injured,  as 
alleged  in  her  petition,  through  the  negligence  of  the  con- 
tractor of  the  city  in  placing  and  leaving  the  water  pipe 
across  the  sidewalk  without  guards  or  signals.  The  argu- 
ment of  the  counsel  for  the  city,  however,  is  that  as  the  work 
of  constructing  the  sewer  was  being  done  by  an  independent 
contractor,  he  alone,  and  not  the  city,  is  liable  for  Mrt. 
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Reid's  injuries,  and  that,  therefore,  the  verdict  and  judg- 
ment is  contrary  to  the  law  of  the  case.  Is  it  the  law  that 
the  doctrine  of  respondeat  mpeinor  does  not  apply  to  a  case 
of  this  kind  ? 

In  (My  of  Detroit  v.  Corey,  9  Mich.,  165,  the  city  of  De- 
troit had  let  to  some  contractors  a  contract  for  constructing 
for  said  city  a  sewer.  The  contractors  had  dug  a  ditoh  and 
left  it  open  and  unprotected  by  either  guards  or  lights,  and 
Corey's  wife  fell  into  this  ditch  and  was  injured  and  sued 
the  city  therefor.  The  city  defended  on  the  ground  that 
the  contractors,  and  not  the  city,  were  liable  for  the  injury 
to  Mrs.  CSorey,  as  the  sewer  was  being  constructed  by  the 
contractors  under  a  contract  with  the  city  when  the  acci- 
dent occurred.  The  supreme  court  of  Michigan,  in  an- 
swering and  overruling  this  argument,  said :  ^^When  the 
relation  of  principal  and  agent,  or  master  and  servant,  exists 
the  rule  of  respondeat  superior  is  applicable,  but  not  when 
the  relation  is  that  of  contractor  only.  In  all  ordinary 
transactions  the  relation  of  contractor  excludes  that  of  prin- 
cipal and  agent,  or  master  and  servant;  but  there  is  not 
necessarily  such  a  repugnance  between  them  that  they  can- 
not exist  together.  The  difference  between  them  is  that  a 
contractor  acts  in  his  own  right  and  for  himself,  whereas 
an  agent  or  servant  acts  for  and  in  the  name  of  another. 
In  the  case  before  ns  both  relations  exist,  and  must  neces- 
sarily exist  from  the  peculiar  character  and  circumstances 
of  the  case.  The  contractors  i^ot  only  acted  for  themselves, 
bnt  at  the  same  time  as  agents  for  the  city,  under  the 
power  given  it  to  construct  sewers  in  its  streets,  which  are 
public  highways.  They  had  no  right  to  make  the  excava- 
tion they  did  except  as  agents  for  the  city,  and  had  they 
been  proceeded  against  by  indictment  for  creating  a  public 
nuisance,  they  could  not  have  justified  in  their  own  right, 
but  would  have  had  to  justify  as  agents  of  the  city  under 
their  contract.  It  is  also  to  be  observed  that  the  power 
under  which  they  acted  and  which  made  that  lawful  which 
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would  otherwise  have  been  unlawful  was  not  a  power  given 
to  the  city  for  governmental  purposes^  or  a  municipal  duty 
imposed  upon  the  city  as  to  keep  its  streets  in  repair  or  the 
like,  but  a  special  legislative  grant  to  the  city  for  private 
purposes.  The  sewers  of  the  city,  like  its  works  for  sup* 
plying  the  city  with  water^  are  the  private  property  of  the 
city;  they  belong  to  the  city.  The  corporation  and  its 
corporators,  the  citizens,  are  alone  interested  in  them;  the 
outside  public  or  people  of  the  state  at  large  have  no 
interest  in  them  as  they  have  in  the  streets  of  the  city, 
which  are  public  highways.  The  donee  of  such  a  jwwer, 
whether  the  donee  be  an  individual  or  a  corporation,  takes 
it  with  the  nnderstanding — for  such  are  the  requirements  of 
the  law  in  the  execution  of  the  power — that  it  shall  be  so 
executed  as  not  unnecessarily  to  interfere  with  the  rights  of 
the  public,  and  that  all  needful  and  proper  measures  will 
be  taken  in  the  execution  of  it  to  guard  against  accidents 
to  persons  lawfully  using  the  highway  at  the  time.  He  is 
individually  bound  for  the  performance  of  these  obliga- 
tions. He  cannot  accept  the  power  divested  of  them  or 
rid  himself  of  their  performance  by  executing  it  through 
a  third  person  as  his  agent.  He  may  stipulate  with  the 
contractor  for  their  performance,  as  was  done  by  the  city 
in  the  present  case,  but  he  cannot  thereby  relieve  himself 
of  his  personal  liability  or  compel  an  injured  party  to  look 
to  his  agent  instead  of  himself  for  damages.'' 

The  CXty  of  Springfield  v.  Le  ClairCy  49  111.,  476,  was  an 
action  brought  by  Le  Claire  against  the  city  of  Springfield 
for  damages  sustained  by  him  in  falling  into  a  sewer  being 
constructed  in  said  city  by  contractors  in  pursuance  of  a 
contract  between  the  city  and  the  contractors.  The  defense 
interposed  by  the  city  was  that  the  contractors  alone  were 
liable.  The  court  said :  ''The  question  is,  was  tliere  a  duty 
resting  upon  the  city  growing  out  of  the  franchises  con- 
ferred upon  it  to  keep  its  public  streets  in  a  safe  condition 
for  the  passage  of  travelers  and  others  having  occasion  to 
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use  them?  *  *  *  Admitting  that  the  power  to  construct 
sewers  is  discretionary  as  to  the  time  of  its  exercise^  yet 
when  exercised  it  must  be  in  such  a  manner  as  not  to  ex- 
pose others  to  injury.  A  corporation,  like  individuals,  is 
required  to  exercise  its  rights  and  powers  and  with  such 
precautions  as  shall  not  subject  others  to  injury/^ 

The  first  and  second  paragraphs  of  the  syllabus  are  as 
follows: 

"1.  Where  the  duty  is  imposed  by  law  upon  a  munici- 
pal corporation  to  keep  its  streets  in  a  safe  condition  for 
use  by  the  public,  an  action  will  lie  agliinst  it  for  damages 
arising  from  a  neglect  of  such  duty. 

"  2.  And  in  such  case,  the  duty  being  imposed  upon  the 
corporation,  it  cannot!  be  shifted  to  a  person  who  had  been 
employed  to  perform  it;  and  if  an  injury  results  from  neg- 
lect of  such  duty,  the  corporation  must  be  held  liable  for 
the  damage." 

The  VUlage  of  Jeffhrson  v.  Chapman,  127  111.,  488, 
was  a  suit  brought  by  Chapman  against  the  village  for 
damages  for  injuries  he  alleged  he  had  sustained  by  a  fall 
upon  a  cross-walk  or  apron  over  a  ditch  at  the  intersection 
of  two  streets  in  the  village.  On  the  trial  to  the  jury  in 
the  circuit  court  the  village  offered  to  prove  that  it  had 
made  a  contract  with  one  Goven  for  the  grading  of  its 
streets;  that  the  contractor  acting  under  the  contract  pro- 
ceeiled  with  the  work,  and  in  the  prosecution  thereof  re- 
moved the  apron  over  the  ditch  where  the  accident  occurred, 
and  that  the  village  retained  by  the  contract  no  control  or 
supervision  over  the  work.  This  evidence  the  trial  court 
exdnded  and  its  ruling  was  assigned  as  error.  The  su- 
preme court  of  Illinois  said:  "There  was  one  essential 
element  wanting  [in  the  offer]  in  that  there  was  no  inti- 
mation of  a  purpose  or  desire  to  prove  that  the  work  con- 
tracted for  was  not  of  itself  dangerous  or  would  not 
necessarily  render  the  street  defective  or  unsafe  or  danger- 
ous for  travel,  or  that  the  removal  of  the  apron  which 
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formed  a  part  of  the  cross-walk  over  the  ditch  was  not  a 
necessary  incident  to  the  doing  of  the  work  contracted  for. 
The  general  rule  is  that  the  principal  of  respondeat  supe- 
rior does  not  extend  to  cases  of  independent  contracts^  where 
the  party  for  whom  the  work  is  to  be  done  is  not  the  im- 
mediate superior  of  those  guilty  of  the  wrongful  act  and 
has  no  choice  in  the  selection  of  workmen  and  no  control 
over  the  manner  of  doing  the  work  under  the  contract* 
But  there  are  exceptions  to  this  general  rule.  One  of  the-e 
exceptions  is  where  the  contract  directly  requires  the  per- 
formance of  a  work  which^  however  skillfully  done,  will 
be  intrinsically  dangerous.  *  *  *  Another  exception 
to  the  general  rule  *  *  *  is. where  the  party  causing 
the  work  to  be  done  is  under  a  primary  obligation  imposed 
by  law  to  keep  the  subject-matter  of  the  work  in  a  safe 
condition.  The  principle  upon  which  this  exception  is 
predicated  as  that  where  a  duty  is  so  imposed,  the  respon- 
sibility for  its  faithful  performance  cannot  be  avoided,  and 
that  the  party  under  such  obligation  cannot  be  relieved 
therefrom  by  a  contract  made  with  another  for  the  per- 
formance of  such  duty.^' 

In  CircUviUe  v.  Neuding,  41  O.  St.,  465,  the  action  was. 
brought  against  the  city  to  recover  the  value  of  a  horse 
which  was  killed  by  falling  into  an  unguarded  cistern  be- 
ing  constructed  in  the  streets  by  a  contractor  for  the  city. 
McCauley,  J.,  speaking  for  the  supreme  court  of  Ohio, 
and  delivering  the  opinion,  said:  ^'It  is  contended  on  be- 
half of  the  city  that  it  is  not  liable  for  the  loss  of  the  horse 
because  the  cistern  was  in  process  of  construction  by  an 
independent  contractor  when  the  injury  occurred.  The 
relation  between  the  city  and  Barndt  was  clearly  that  of 
employer  and  independent  contractor,  and  the  rule  is  gen- 
erally that  for  injuries  occurring  in  the  progress  of  work 
carried  on  by  parties  in  that  relation,  the  contractor  alone 
is  liable;  but  this  liability  is  limited  to  those  injuries  which 
are  collateral  to  the  work  to  be  performed  and  which  arise 
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from  the  negligenoe  or  wrongful  act  of  the  ooutractOT  or 
his  agentB  or  servants.  Where,  however,  the  work  to  be 
performed  is  necessarily  dangeroas,  or  the  obligation  rests 
upon  the  employer  to  keep  the  subject  of  the  work  in  a 
safe  condition,  the  rule  has  no  application.  *  *  *  In 
this  case  the  cistern  contracted  for  was  to  be  bailt  in  a 
street.  *  *  *  The  city  was  under  the  statutory  obliga- 
tion at  the  time  of  the  accident  to  keep  its  streets  open,  in 
repair,  and  free  from  nuisance,  and  it  could  not  cast  this 
duty  upon  the  contractor  so  as  to  relieve  itself  from  liabil- 
ity to  OD.e  who  should  receive  an  injury.  It  is  primarily 
liable  for  an  injury  resulting  from  such  dangerous  place  in 
a  street.  If  it  has  required  the  contractor  to  assume  the 
risk  of  such  damage,  it  may  have  a  remedy  against  him; 
but  the  public,  in  the  use  of  the  streets,  may  rely  upon  the 
legal  obligation  of  the  city  to  keep  them  free  from  danger- 
ous places,  or  if  such  places  become  necessary  to  be  made 
in  the  course  of  an  improvement  or  work  necessary  or 
proper  for  the  city  to  do,  that  it  shall  so  guard  them  that 
no  injury  shall  result  in  the  ordinary  use  of  the  street.'' 
(See,  also,  Harper  v.  City  of  Milwaukee,  30  Wis.,  366; 
JRobbf7i8  V.  OUy  of  Chioigo,  4  Wall.  [U.  8.],  657;  Palmer 
V.  City  of  Lincoln^  5  Neb.,  136 ;  Oity  of  Lincoln  v.  Walker, 
18  Neb.,  244.) 

The  point  under  consideration  was  before  this  court  in 
the  CUy  of  Omaha  v.  Jensen,  35  Neb.,  68,  and  there  de- 
cided adversely  to  the  contention  of  the  plaintiff  in  error 
here.  In  that  case  Jensen  sued  the  city  for  damages  for 
an  injury  which  he  had  sustained  by  falliug  into  an  un- 
guarded sewer  being  constructed  at  the  time  for  the  city  by 
some  contractors.  The  defense  of  the  city  was  that  it  was 
not  liable,  because  the  sewer  was  being  constructed  un'ler  a 
contract  made  by  it  with  the  contractors  for  the  construc- 
tion of  such  sewer.  This  defense  was  overruled  by  the 
district  court  and  the  city  brought  the  case  here,  alleging  as 
error  the  refusal  of  the  district  court  to  sustain  its  defense. 
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This  court  sustained  the  ruling  of  the  district  court  The 
opinion  was  written  by  M axwell,  the  then  chief  justice, 
and  in  the  first  point  of  the  syllabus  it  was  said :  ^^  Where 
an  excavation  is  made  in  a  public  street  under  contract 
with  the  city  authorities,  such  city  Cannot  shift  the  respon- 
sibility for  keeping  its  streets  in  a  safe  condition  onto 
a  contractor  and  thus  relieve  itself  from  liability  for 
neglect  to  erect  proper  barriers  to  prevent  accidents  by  fall- 
ing into  such  excavation/'  Because  of  the  earnest  insist- 
ence of  counsel  for  the  city  of  Beatrice,  that  the  district 
court  was  wrong  in  holding  that  the  city  was  liable  for  an 
injury  to  Mrs.  Reid  under  the  evidence  in  the  case,  we 
have  re-examined  the  point  decided  in  City  of  Omaha  v. 
Jensen,  supra,  and  find  that  the  conclusion  reached  therein 
is  abundantly  supported  by  the  authorities.  We  have  no 
desire  whatever  to  modify  the  rule  established  by  that  case 
in  any  particular,  but  adhere  to  it  and  reaffirm  it. 

The  cases  cited  and  quoted  from  above  establish  the  fol- 
lowing propositions: 

First — That  where  a  municipal  corporation  is  vested  by 
law  with  authority  to  construct  a  public  improvement  and 
lets  the  building  of  such  improvement  to  a  contractor  to 
be  by  him  constructed  in  such  manner  as  is  prescribed  by 
the  corporation,  such  contractor  becomes,  by  virtue  of  such 
contiiEict,  the  agent  of  the  corporation,  and  it  will  be  liable 
for  an  injury  resulting  from  the  negligence  of  such  con- 
tractor in  the  manner  of  the  construction  of  such  improve- 
ment. 

Second — That  a  municipal  corporation  is  charged  by  law 
with  the  duty  of  at  all  times  keeping  its  streets  and  side- 
walks in  a  reasonably  safe  condition  for  travel  by  the 
public. 

Third — ^That  no  municipal  corporation,  by  any  act  of  its 
own,  can  devolve  this  duty  on  another  so  as  to  relieve  itself 
from  liability  for  an  injury  resulting  from  its  fiulore  to 
perform  this  duty. 
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Fourth — That  a  municipal  corporation,  by  contracting 
with  another  to  construct  an  improvement  for  it,  does  not 
and  cannot  thereby  abdicate  its  control  over  the  streets  or 
public  grounds  of  such  corporation,  nor  thereby  exonerate 
itself  from  liability  for  an  injury  resulting  from  the  negli- 
gence of  such  contractor  in  the  manner  of  the  performance 
of  his  contract. 

Fifth — That  if  a  municipal  corporation  rightfully  causes 
an  improvement  to  be  constructed  or  other  work  to  be  done, 
whether  by  an  independent  contractor  or  otherwise,  it  is 
bound  to  take  notice  of  the  character  of  the  work  and  its 
condition,  whether  safe  or  dangerous,  and  is  bound  to  take 
notice  of  the  condition,  whether  safe  or  dangerous,  of  its 
streets  and  grounds  as  affected  by  the  prosecution  or  per- 
formance of  such  improvement  or  work. 

All  that  is  said  in  the  cases  cited  above  is  applicable 
to  the  case  at  bar.  In  this  state,  cities  of  the  second 
class  having  more  than  five  thousand  inhabitants  are  by 
the  law  declared  to  be  public  corporations.  As  such 
corporations  they  are  invested  with  certain  powers  and 
privil^es.  They  may  open  and  lay  out  streets,  estab- 
lish parks,  build  water-works,  own  and  operate  gas  and 
electric  light  plants.  They  may  pave  and  curb  streets 
and  establish  sewers.  To  defray  the  expenses  of  snch 
improvements  they  may  compel  the  inhabitants  and  prop- 
erty in  their  limits  to  contribute  annually  a  portion  of 
their  property  as  taxes,  and  they  may  compel  the  male  citi- 
zens to  perform  annually  at  least  two  days'  labor  upon  the 
streets,  or,  in  lien  thereof,  pay  a  certain  sum  of  money. 
Corresponding  to  these  powers  and  privileges  the  munici- 
pal corporations  of  this  state  are,  by  law,  charged  with  the 
performance  of  certain  public  functions  and  duties;  among 
these  functions  and  duties  is  that  of  at  all  times  keeping 
their  streets  and  sidewalks,  which  are  a  part  of  the  streets, 
in  a  reasonably  safe  condition  for  the  traveling  public. 
This  duty  a  municipal  corporation  cannot  delegate , to  an- 
19 
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other,  nor  can  it  abdicate  this  public  function  or  devolve 
its  performance  upon  another,  whether  a  contractor  or  not. 
To  decide,  and  correctly  decide,  the  case  at  bar  it  is  not 
necessary  to  invoke  the  doctrine  of  respondeat  superioTy  or 
any  exception  to  that  doctrine.  ^  The  point  can  be  correctly 
decided  upon  the  doctrine  that  a  corporation,  charged  by 
law  with  the  performanoe  of  a  public  duty,  when  sued  for 
an  injury  resulting  from  its  failure  to  perform  such  duty, 
is  estopped  from  saying  that  it  had  delegated  to  another  the 
performance  of  such  duty ;  or  that  it  had  by  contract  ex- 
empted itself  from  liability  for  an  injury  resulting  from  its 
failure  to  perform  such  public  duty.  The  city  of  Beatrice 
eould  not  devolve  upon  its  contractors  the  duty  of  keeping 
its  streets  in  a  safe  condition.  That  was  a  duty  that  the 
law  compelled  the  city  to  perform,  and  since  it  is  a  corpo- 
ration and  can  only  act  through  agents,  if  it  committed  t4> 
any  one,  whether  a  contractor  or  an  ordinary  employe,  the 
duty  of  keeping  in  a  safe  condition  its  streets  and  side- 
walks, the  acts  and  omissions  of  such  employe  or  such 
contiaotor  in  the  premises  were  the  acts  and  omissions  of  the 
city.  By  committing  this  duty  to  a  contractor  the  city  did 
not  abdicate  its  public  functions,  and  it  was  bound  to  know 
the  character  of  the  work  being  performed  by  the  con- 
tractor and  the  condition  of  its  streets  and  sidewalks  as  af- 
fected by  the  performance  of  such  work.  The  judgment 
of  the  district  court  is 

Ai-FJKHED. 


State  of  Nebraska  v.  J.  Dan  Laij£u. 

FiLKD  June  7, 1894.    Na  e08B. 

1.  Grand  Jnry:  Obdks  or  Judge  of  Distbict  Ooubt.  SoIods 
•a  section  684  of  the  CrimiDal  Code  shall  zemain  in  force,  no 
grand  jury  can  be  lawfully  organised  nnlesi  ite.  selection  and 
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impftDeling  has  been  previoasly  ordered  by  a  Judge  of  tbe  die- 
trict  ooart  in  which  each  grand  jury  is  to  act. 

:  .     In  connties  having  Beventy  thonaand  or  more 

inhabitants  an  order  of  a  district  jndge  directing  the  selecting 
and  snmmoning  of  a  grand  jury  mast  be  in  writing  and  filed 
with  clerk  of  the  district  court  of  such  county  more  than  twenty 
days  prior  to  the  first  day  of  the  term  of  court  ibr  which  such 
grand  jury  is  desired. 


:  Duty  of  County  Boabd.    The  county  board  of  the  county 

In  which  said  grand  jury  is  ordered  must,  at  least  twenty  days 
before  the  first  day  of  the  term  of  court  at  which  said  grand 
Jury  is  to  act,  select  the  persons  from  among  whom  said  grand 
jury  is  to  be  impaneled. 

Tims  to  Apfeak.     The  district  judge  may,  in  his  dis- 


cretion, require,  in  the  order  made  by  him  for  the  selection  of  a 
grand  jury,  that  the  persons  selected  as  grand  jurors  by  the 
county  board  be  sommoned  to  appear  either  at  the  fi^t  day  of 
the  term  of  court  for  which  the  grand  jury  is  desired  or  at  any 
other  specified  day  of  said  term  of  court 

Exceptions  to  the  decision  of  tlie  district  court  for  Iian- 
caster  county^  Strode,  J,  presiding.  Filed  under  the  pro- 
vieions  of  section  515  of  the  Criminal  Code. 

Oeorge  H.  Hastings^  Attorney  Oeneral,  and  W.  H.  Wood- 
wardj  Qrnnty  Attorney,  for  the  state. 

Z>.  O.  Cdurtnay^  contra. 

Haqan,  C. 

In  the  year  1892  Lancaster  county  contained  a  popu- 
lation of  seventy  thousand  or  more  inhabitants  and  oon- 
stitnted  the  third  judicial  district  of  the  state.  On  tbe 
Ist  of  January  of  that  year  the  district  judges  fixed  two 
terms  of  court  for  said  year  in  said  county,  aa  follows: 
One  term  commencing  February  1, 1892,  and  which  closed 
Jnly  5^  1892,  known  as  the  ^*  February  Tenn,^  and  one 
term  commencing  September  19,  1892,  and  which  closed 
Becemlier  24,  1892,  and  which  was  known  as  the  ''Sep- 
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tember  Term/'  During  the  sitting  of  said  September  term 
of  court,  to-wit,  on  the  25th  day  of  October,  the  district 
judges  of  said  district  made  in  writing  under  their  hands 
and  filed  with  the  clerk  of  the  district  court  of  said  county 
an  order  in  words  and  figures  as  follows: 

''In  the  Matter  of  the  Calling  of  the  Grand  Jury. 
''  It  is  hereby  ordered  by  the  court  that  a  grand  jury  be 
called  on  November  16,  1892,  to  take  action  on  such  mat- 
ters as  may  properly  come  before  it. 

"Dated  October  26,  1892.       Charles  L.  Hall, 

"Samuel  J.  Tuttlb, 

''Judges.'^ 

In  pursuance  of  this  order  persons  having  the  qualifica- 
tions of  grand  jurors  were  selected,  summoned,  and  appeared 
in  court  on  the  16th  of  Nevember,  1892,  and  were  duly 
organized  into  a  grand  jury.  This  grand  jury  returned  an 
indictment  for  felony  against  one  J.  Dan  Lauer.  To  the 
indictment  so  returned  Lauer  filed  a  plea  in  abatement,  as- 
sailing the  validity  of  the  indictment  on  the  ground  that 
the  district  judges  had  no  authority  of  law  for  making 
such  order,  and  that  the  grand  jury's  proceedings  and  the 
indictment  returned  were  null  and  void.  The  district 
court  overruled  a  demurrer  filed  by  the  county  attorney  to 
this  plea  and  dismissed  the  state's  action.  To  this  ruling 
of  the  district  court  the  county  attorney  took  an  exception 
and  brings  the  action  of  the  district  court  here  for  review 
in  pursiiauoe  of  the  statute. 

Article  1,  section  10,  of  the  constitution  provides:  ^'No 
person  shall  be  held  to  answer  for  a  criminal  ofiense  except 
in  cases  in  which  the  punishment  is  by  fine  or  imprison- 
ment, otherwise  than  in  the  penitentiary,  in  case  of  im- 
peachment, and  in  cases  arising  in  the  army  and  navy,  or 
in  the  militia  when  in  actual  service  in  time  of  war  or  pub- 
lic danger,  unless  on  a  presentment  or  indictment  of  a  grand 
jury;  Provided,  That  the  legislature  may,  by  law,  provide 
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for  holding  persons  to  answer  for  criminal  offenses  on  in- 
formation of  a  public  prosecutor;  and  may,  by  law,  abol- 
ish, limit,  change,  amend,  or  otherwise  r^ulate  the  grand 
jury  system/' 

Section  678  of  the  Criminal  Code  provides:  ^'That  the 
several  courts  of  this  state  shall  po^^ss  and  may  exercise 
the  same  power  and  jurisdiction  to  hear,  try,  and  determine 
prosecutions  upon  information  for  crimes,  misdemeanors, 
and  offenses,  to  issue  writs  and  process,  and  do  all  other 
acts  therein  as  they  possess  and  may  exercise  in  cases  of 
like  prosecutions  upon  indictments/' 

Section  5^4  of  the  Criminal  Code  provides:  '^Orand 
juriea  shall  not  hereafter  be  drawn,  summoned,  or  required 
to  attend  at  the  sittings  of  any  court  within  this  state,  aa 
provided  by  law,  unless  the  judge  thereof  shall  so  direct 
by  writing,  under  his  hand,  and  filed  with  the  clerk  of  said 
court/' 

The  precise  question  involved  is  whether  or  not  in  coun- 
ties having  seventy  thousand  or  more  inhabitants  the  judge 
of  the  district  court  of  such  county  may,  during  the  session 
of  a  term  of  court,  order  the  selection  and  impaneling  of  a 
grand  jury  to  act  during  such  term  of  court;  or  whether 
the  order  of  the  district  court  directing  the  selection  and 
summoning  of  a  grand  jury  for  any  term  of  court  must 
not  be  made  prior  to  the  first  day  of  such  term  of  court, 
and  the  persons  from  whom  such  grand  jury  is  to  be  chosen 
most  not  be  selected  by  the  county  board  at  least  twenty  days 
prior  to  the  first  day  of  the  term  of  court  at  which  such 
grand  jury  is  to  act.  The  answer  to  this  question  involves 
a  construction  of  section  669A  of  the  Code  of  Civil  Proced- 
nre,  which  is  as  follows :  '^  If  a  grand  jury  shall  be  required 
by  law  or  by  order  of  the  judge  for  any  term  of  court,  it 
shall  be  the  duty  of  the  county  board  in  each  of  the  coun- 
ties in  this  state  wherein  such  court  is  directed  to  be  holden, 
at  least  twenty  (20)  days  before  the  sitting  of  such  court, 
to  select  twenty-three  (23)  persons,  possessing  the  qualifica- 
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tiona  88  provided  in  section  two  (2)  of  this  act,  and  as  near 
as  may  be  a  proportionate  number  from  each  town  or  pre- 
oinot  in  their  respective  counties,  to  serve  as  grand  jurors 
at  such  term  and  to  cause  the  county  clerk,  within  five  days 
thereafter,  to  certify  the  names  of  the  persons  so  selected  as 
grand  jurors  to  the  clerk  of  the  court  for  which  they  are 
elected,  who  shall  issue  and  deliver  to  the  sheriff  of  the 
county  wherein  the  court  is  to  be  held,  at  least  ten  (10) 
days  before  the  term  of  court  for  which  they  shall  have 
been  selected,  ot  daring  term  time  if  the  court  shall  order, 
a  summons  commanding  him  to  summon  the  persons  so 
selected  as  aforesaid  to  appear  before  such  CDUit  at  or  before 
the  hour  of  eleven  (11)  o'clock  A.  M.  on  the  first  day  of 
the  term,  or  upon  such  other  day  as  the  judge  shall  direct, 
to  constitute  a  grand  jury  for  such  term,''  etc.  Heading  the 
foregoing  section  of  the  constitution  and  several  sections  of 
the  Criminal  Code  in  connection  with  the  Code  of  CSvil 
Procedure  just  above  quoted  we  have  reached  the  following 
conclusions: 

1.  That  so  long  as  section  584  of  the  Criminal  Code  re- 
mains in  force,  no  grand  jury  can  be  lawfully  selected  and 
impaneled  unless  the  selection  and  ]m|>aneling  of  such  grand 
juiy  has  been  first  ordered  by  the  judge  of  the  district 
court  in  which  such  grand  jury  is  to  act 

2.  That  in  counties  having  seventy  thousand  or  more 
inhabitants  the  order  of  the  district  judge  ordering  the  se- 
lecting and  summoning  of  a  grand  jury  must  be  in  writing 
and  filed  with  the  clerk  of  the  district  court  of  such  county, 
more  than  twenty  days  prior  to  the  first  day  of  the  term 
of  court  at  which  said  grand  jury  is  desired. 

3.  That  the  county  board  of  the  county  in  which  said 
grand  jury  is  ordered,  at  least  twenty  days  before  the  first 
day  of  the  term  of  court  for  which  said  grand  jury  is  or- 
dered, must  select  the  persons  from  among  whom  said  grand 
jury  is  to  be  impaneled. 

4.  That  the  district  judge  may,  in  his  discretion,  require, 
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in  the  order  made  by  him  for  the  selection  of  a  grand  jury^ 
that  the  persons  selected  as  grand  jurors  by  the  county 
board  be  summoned  either  at  the  -first  day  of  the  term  of 
court  for  which  the  grand  jury  is  desired  or  at  any  other 
specified  day  of  said  term  of  court. 

The  order  made  by  the  district  judges  of  Lancaster 
county,  during  the  September,  1892,  term  of  that  court 
directing  the  selecting  and  impaneling  of  a  grand  jury  for 
that  term  was  void.  The  exceptions  of  the  state  are  over- 
ruled. 

ExCElTlO^'b  OVEfiRUI.ED. 


41    231 
t54     66 


Oeoroe  L.  Jarrrtt,  apprllee,  v.  John  D.  Hoover 


Filed  Junk  7, 1894.    Na  5064. 

Koehanioa'  Idena:  Notes:  Pboobdubb.  Where  a  partj  has  fur- 
nished another  material  for  the  erectioD  of  an  improvement  on 
real  estate  and  has  taken  the  notes  of  the  party  for  the  price  of 
sndi  material,  he  may  have  the  benefit  of  the  mechanics'  lien 
law  (1)  by  making  an  itemized  account  of  the  material  so  ftir- 
aiBhed,  making  oath  thereto  and  filing  the  same,  in  the  time 
prescribed  by  the  statute,  in  the  ofBce  of  the  register  of  deeds 
where  the  improvement  is  situate;  or  (2)  he  may  file  in  the  office 
of  the  register  of  deeds  copies  of  the  notes  taken  for  the  price 
of  the  material  furnished,  together  with  a  sworn  statement  that 
the  sum  for  which  said  notes  were  given  is  due  him  for  material 
lurnished  the  party  giving  the  notes,  that  said  material  was  used 
in  the  erection,  reparation,  or  removal  of  an  improvement  on 
real  estate  for  the  payor  of  said  notes,  and  giving  a  statement  of 
the  items  of  such  material.  He  may  secure  the  lien  by  doing 
either  of  these  thingv,  but  he  is  not  obliged  to  do  both. 

AppEAii  from  the  district  court  of  Madison   county. 
Heard  below  before  Powers,  J. 
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&  0.  CampbeUy  for  appellants. 
AHen,  Robinson  &  Reedy  contra. 

Bagan,  Q 

George  L.  Jarrett  brought  this  action  to  the  distriot 
court  of  Madison  county  against  John  D.  Hoover  and  oth- 
ers to  foreclose  a  mechanic's  lien.  The  findings  and  decree 
of  the  district  court  were  in  favor  of  Jarrett,  and  Hoover 
brings  the  case  here  on  appeal. 

Of  the  arguments  relied  on  here  for  a  reversal  of  the 
decree,  one  only  need  be  noticed.  Jarrett  furnished  Hoover 
some  mill  machinery  in  pursuance  of  a  written  contract 
between  them  for  a  mill,  and  within  four  months  of  the 
time  of  furnishing  such  machinery  he  made  an  account  in 
writing  of  the  items  of  the  machinery,  and,  after  making 
oath  thereto,  as  required  by  the  statute,  he  filed  the  aame, 
and  the  contract  between  him  and  Hoover,  in  the  office  of 
the  register  of  deeds  of  Madison  county,  and  claimed  a  lien 
upon  the  improvement  for  which  the  mill  machinery  was 
furnished  and  the  real  estate  upon  which  it  was  situate. 
About  the  time  that  Jarrett  filed  his  verified  account  of  the 
items  of  material  furnished  by  him  to  Hoover,  the  latter 
executed  and  delivered  his  promissory  notes  to  Jarrett  for 
the  contract  price  of  the  material  made  the  snbject  of  the 
mechanic'^  lien.  Jarrett  did  not  file  in  the  office  of  the 
roister  of  deeds  of  Madison  county  a  copy  of  any  of  said 
notes  with  a  sworn  statement  that  the  sum  for  which  the 
notes  were  given,  or  any  part  thereof,  was  due  him  for  labor 
and  material  furnished  him  by  Hoover  in  the  erection  of 
the  mill.  The  argument  of  the  appellant  here  is  that  be- 
cause Jarrett  took  these  promissory  notes  and  failed  to  file 
copies  of  them  in  the  office  of  the  register  of  deeds  of 
Madison  county,  therefore  Jarrett  has  not  brought  himself 
within  the  mechanics'  lien  law  of  the  state.     In  other 
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words,  that  he  has  no  lien  on  the  mill  fixtures  and  furni- 
tnte  furnished  by  him  to  Hoover. 

Section  3,  chapter  54,  Compiled  Statutes,  1893,  provides : 
''Any  person  entitled  to  a  lien  under  this  chapter  shall 
make  an  account  in  writing  of  the  items  of  *  *  * 
machinery,  or  material  furnished,  or  either  of  them  as  the 
case  may  be,  and  after  making  oath  thereto,  shall,  within 
four  months  *  *  ♦  ^^  *  *  *  furnishing  such 
machinery  or  material,  file  the  same  in  the  office  of  the 
roister  of  deeds  of  the  county  in  which  such  *  »  * 
materials. shall  have  been  furnished.  *  *  ♦  ^.nd  if 
any  promissory  ngte  shall  have  been  taken  for  any  such 
labor  or  materials  it  shall  be  sufficient  to  secure  the  lien 
provided  for  in  sections  one  and  two  hereof,  to  file  in  the 
office  of  the  register  of  deeds  a  copy  of  such  note  within 
the  time  aforesaid,  together  with  a  sworn  statement  that 
the  sum  for  which  said  note  was  given,  or  any  part  thereof, 
is  due  for  labor  and  material  used  for  the  purpose  herein- 
before -mentioned,  giving  in  such  statement  the  items  of 
such  labor  and  material,  and  such  lien  shall  be  for  the 
amount  so  shown  ta  be  due  for  such  labor  and  material, 
with  interest  at  the  rate  specified  in  said  note." 

Where  a  party  has  furnished  another  material  for  the 
erection  of  an  improvement  and  has  taken  the  notes  of  the 
party  for  the  price  of  such  material,  he  may  have  the  bene- 
fit of  the  mechanics'  lien  law  in  either  one  of  two  ways. 
He  may  either  make  an  itemized  account  of  the  material 
or  labor  furnished,  make  oath  thereto,  and  file  the  same  in 
the  time  prescribed  by  the  statute  in  the  office  of  the  regis- 
ter of  deeds  of  the  county  in  which  the  improvement  is 
situate,  or  he  may  file  in  the  office  of  the  register  of  deeds 
copies  of  the  notes  taken  for  the  price  of  the  material  or 
labor  furnished,  together  with  a  sworn  statement  that  the 
sum  for  which  said  notes  were  given  is  due  him  for  labor 
and  material  furnished  from  the  party  giving  the  notes, 
and  that  said  material  was  used  in  the  erection,  reparation, 
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or  removal  of  and  improvement  on  real  estate  for  the  payor 
of  said  notes^  giving  a  statement  of  the  items  of  such 
labor  or  material.  But  having  made  and  Bled  in  the  proper 
office,  at  the  proper  time,  a  verified  account  of  the  labor  or 
material  furnished  for  an  improvemeut,  a  party  does  not 
lose  his  right  to  a  lien  because  he  afterwards  takes  notes 
from  the  party  liable  on  said  lien  for  the  price  or  valae  of 
the  materials  or  labor  furnished;  nor  does  he  lose  his  lien 
because  he  fiiils  to  file  copies  of  such  notes  in  the  office  of 
the  register  of  deeds.  He  may  secure  the  lien  by  doing 
either,  but  he  is  not  obliged  to  do  both.     The  decree  is 


Affirmed. 


Obson  8.  HASKKL.L  V.  Vallby  County. 

FiucD  June  7,  1894.    Na  4168. 

1.  Beview:  Assionmbnts  of  Ebrob:  Bill  of  Exckptionb.  This 
oonii  CRD  not  reTiew  erron  Alleged  to  haTe  been  committed  bj  m 
district  court  in  the  admiamon  and  rejection  of  oTidenee  nnleBS 
8och  errors  are  preeenred  in  a  bill  of  exceptions  and  specifically 
allied  in  a  petition  in  error  here. 

^.  ABsignments  of  Error.  If  a  litigant  is  of  opinion  that  atrial 
court  erred  in  its  ruling,  and  desires  to  reriew  sncfa  error  in  this 
court,  he  should  specifically  state  in  his  petition  in  error  here 
the  identical  action  of  the  district  court  which  he  claims  was 
erroneous. 

a.  Appeals  firom  the  decision  of  a  county  board  should  be 
entered,  tried,  and  determined  in  the  district  court  the  same  as 
appeals  from  justices  of  the  peace. 

4.  Appeal  f^om  County  Board :  Issues  in  Appellate  Coubt: 
Review.  A  district  court  should  ne?er  proceed  with  the  trial 
of  an  appeal  from  a  county  board,  until  the  parties  to  such  ap- 
peal have  made  up  the  issues  therein,  by  filing  the  proper  plead- 
ings in  the  case;  and  where  such  an  appeal  is  tried  in  the  dis- 
trict court  without  pleadings,  and  brought  here  on  error,  this 
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court  will  not  exftmine  the  oTidenee  for  the  purpose  of  aooer- 
taining  what  the  issues  litigated  were. 

5.  OoBts :  Motion  io  Rbtax:  Beyikw.  For  this  ooart  to  review 
an  error  alleged  to  haye  been  committed  bj  a  diatriot  court  in 
rendering  judgment  against  a  party  for  costs,  the  pariy  against 
whom  the  judgment  is  rendered  must  file  a  motion  in  the  dis- 
trict court  to  retax  such  costs  and  then  come  here  from  the  rul- 
ing of  the  district  court  upon  such  motion. 

6l  BeTiew:  AsBiGNMBins  of  Ebbob:  Costs.  WVkinson  v,  Oaier, 
22  Neb.,  188;  Hiad  v,  Kinkaid,  40  Neb.,  178;  JetoeU  tx.  (hborne, 
33  Neb.,  24«  and  VincetU  v.  SUde,  37  Neb.,  072,  followed  and  re- 
affirmed. 

Error  from  the  district  court  of  Valley  county.  Tried 
below  before  Tiffany,  J. 

A.  M.  Bobbins^  for  plaintiff  in  error. 

Charles  A.  Munn,  K  J.  Clements^  and  Thomas  DanuMU^ 
contra. 

Raoan,  C. 

From  the  decision  of  the  board  of  county  commissioners 
of  Valley  county,  disallowing  in  part  certain  daima  filed 
by  him  against  said  county,  Orson  S.  Haskell  appealed  to 
the  district  court  The  case  was  tried  to  a  jury,  which 
rendered  a  verdict  in  HaskelPs  favor  for  the  same  amount 
allowed  him  by  th^  board  of  county  commissioners.  Upon 
thb  judgment  a  verdict  was  rendered  for  Haskell,  and  he 
has  filed  a  petition  in  error  here  to  review  such  judgment. 

1.  Of  the  errors  assigned  here  by  Haskell,  eleven  relate 
to  the  action  of  the  district  court  in  the  admission  and  re- 
jection of  evidence  at  the  trial.  We  are  unable  to  review 
any  of  these  alleged  errors,  for  the  reason  that  they  have 
not  been  preserved  by  n  hill  of  exceptions.  A  draft  of  what 
purports  to  be,  and  probably  is,  all  the  evidence  offered  or 
given  on  the  trial  of  the  case  is  in  the  record,  but  it  has 
never  been  signed  or  allowed  as  provided  by  law.  {JeweU 
V.  OAorne,  33  Neb.,  24;  Vincent  v.  State,  37  Neb.,  672.) 
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2.  The  first  alleged  error  assigned  here  by  Mr.  Haskell 
is  in  the  following  language :  ^*  The  verdict  rendered  therein 
is  against  the  weight  of  evidence/'  In  Vincent  v.  StaJte^ 
37  Neb.y  672,  it  was  held  that  this  court  has  no  original 
jurisdiction  or  authority  to  vacate  a  judgment  and  grant 
a  new  trial  in  a  cause  tried  and  determined  in  a  district 
court.  That  the  jurisdiction  of  this  court  to  grant  a  new 
trial  was  appellate  only.  The  grounds  upon  which  a 
new  trial  may  be  granted  are  enumerated  in  section  314 
of  the  Code,  and  by  the  sixth  subdivision  of  siaid  section 
it  is  provided  that  a  new  trial  may  be  granted  where  the 
verdict,  report,  or  decision  is  not  sustained  by  sufficient 
evidence ;  but  we  know  of  no  law  which  vests  this  court 
with  authority  to  grant  a  party  a  new  trial  solely  because 
we  might  be  of  opinion  that  the  verdict  rendered  was  against 
t^e  weight  of  evidence. 

3.  The  fifteenth  assignment  of  error  is  alleged  here  by  Mr. 
Haskell  as  follows:  "There  were  errors  of  law  during  the 
course  of  the  trial  and  excepted  to  by  plaintifi^.''  This  as- 
signment is  too  vague  land  indefinite  for  consideration.  If 
a  litigant  is  of  opinion  that  the  trial  court  erred  in  its  rul- 
ing, and  desires  to  review  such  error  in  this  court,  he 
should  specifically  state  in  his  petition  in  error  here  what 
action  of  the  district  court  he  claims  was  erroneous. 

4.  The  second  assignment  of  error  alleged  here  by  Mr. 
Haskell  is  that  the  amount  awarded  him  by  the  jury  is  too 
small  and  not  supported  by  the  evidence.  The  board  of 
county  commissioners  of  Valley  county  allowed  Mr.  Has- 
kell on  the  claims  which  he  filed  against  that  county  140,  and 
this  was  the  amount  awarded  him  by  the  jury  on  the  trial  of 
this  action.  If  we  look  into  what  purports  to  be  a  draft 
of  the  evidence  given  at  the  trial  we  are  still  unable  to  say 
whether  or  not  the  verdict  of  the  jury  is  too  small  and  not 
sustained  by  sufficient  evidence,  for  the  reason  that  no 
pleadings  of  any  kind  were  filed  in  the  district  court,  and 
we  are  unable  to  state  what  the  issues  were  on  which  the 
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<»se  was  tried.  Section  39,  page  352,  Compiled  Statutes, 
1893,  provides  that  an  appeal  from  the  decision  of  a  countj 
board  ''shall  be  entered,  tried,  and  determined  the  same  as 
appeals  from  jnstice  courts.'^  Section  1010a  of  the  Code 
of  Civil  Procedure  provides:  ''That  in  all  cases  of  appeal 
from  the  county  court  or  a  justice  of  the  peace  the  plaintiff 
shall,  within  twenty  days  from  and  after  the  filing  of  his 
transcript  in  the  district  court  as  required  by  law,  file  his  peti- 
tion as  required  in  civil  cases  in  the  court  to  which  such  ap- 
peal is  taken ;  and  the  answer  shall  be  filed  and  issue  joined 
as  in  cases  commenced  in  such  appellate  court."  The  dis- 
trict court  should  never  proceed  with  a  trial  of  an  appeal 
from  a  county  board  until  the  parties  to  such  appeal  have 
made  up  the  issues  therein  by  filing  the  proper  pleadings 
in  the  case;  and  where  such  an  appeal  is  tried  in  the  dis- 
trict court  wiriiout  pleadings,  and  brought  to  this  court  on 
error,  we  will  not  examine  the  evidence  for  the  purpose  of 
ascertaining  what  the  issues  litigated  were. 

6.  The  sixteenth  aasignment  of  error  allied  here  by 
Mr.  Haskell  is  as  follows:  "The  court  erred  in  overruling 
the  plaintiff's  motion  for  a  new  trial."  This  assignment  is 
sufficiently  disposed  of  by  what  has  been  said  above  and 
need  not  be  further  noticed. 

6.  The  tenth  assignment  of  error  alleged  here  by  Mn. 
Haskell  is  in  the  following  language:  "  The  court  erred  in 
giving  instructions  Nos.  4,  6,  6,  7,  8,  9, 10, 11, 12,  and  13 
over  objections  by  plaintiff."  The  rule  of  thio  court  is, 
where  objections  are  assigned  to  the  giving  of  instructions 
en  moMe,  if  any  one  of  the  instructions  objected  to  is  good, 
then  the  objection  will  fail  as  to  all  {Hiatt  v,  Kinkaidy  40 
Neb.,  178;  McDonald  v.  BovmaUy  40  Neb.,  269);  but  as 
we  do  not  know  what  the  issues  litigated  were,  we  are  not 
able  to  say  whether  Or  not  any  of  these  instructions  were 
good  or  bad. 

1.  The  seventeenth  assignment  oferror  is  as  follows:  "The 
court  erred  in 'rendering  judgment  against  this  plaintiff  for 
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1219.13  QOfits.^'  Section  39,  page  352,  Compiled  Statatee, 
quoted  above,  provides  that  appeals  taken  from  the  decis- 
ion of  county  boards  '^  shall  be  entered,  tried,  and  deter- 
mined the  same  as  appeals  from  justice  courts,  and  costs 
shall  be  awarded  thereon  in  like  manner/'  Section  1013 
of  the  Code  of  Civil  Procedure  provides:  "If  any  person 
appealing  from  a  judgment  rendered  in  his  favor  shall  not 
recover  a  greater  sum  than  the  amount  for  which  judgment 
was  rendered,  besides  costs  and  the  interest  accruing  thereon, 
every  such  appellant  shall  pay  the  costs  of  such  appeal.'^ 
As  already  stated,  the  decision  of  the  board  of  county 
commissioners  was  in  favor  of  Mr.  Haskell,  and  on  his 
appeal  he  recovered  the  same  amount.  There  was  no  er- 
ror then  in  the  court  rendering  judgment  against  him  for 
the  CQBts  of  the  appeal.  We  are  unable  to  say  from  the 
record  whether  the  judgment  rendered  against  Mr.  Has- 
kell for  costs  embraced  anything  more  than  the  costs  of  the 
trial  in  the  district  court  If  it  does,  the  judgment  to  tliat 
extent  is  erroneous;  but  in  order  for  this  court  to  review 
a  judgment  for  costs  the  party  afi;ainst  whom  the  judg- 
ment is  rendered  must  first  file  a  motion  in  the  district 
court  to  retax  the  oosts  and  then  come  here  from  the  rul- 
ing of  the  court  upon  such  motion,  if  the  ruling  is  unsat- 
isfactory to  him.  ( WilkiMon  v.  Carter,  22  Neb.,  186.)  The 
judgment  of  the  district  court  must  be 

Affirmed. 


B.  L.  Wanzeb  v.  State  of  Nebraska. 

Filed  Junk  26, 1894.    Na  6009. 

1.  Assault:  Sitfficibnot  of  Evidbnce.  HM^  Upoa  the  ezami- 
Dfttion  of  the  record  in  this  case,  that  the  oTidenee  ib  suffident 
to  sustain  the  oonvlctioD  for  the  crime  of  aaaanlt 
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GSriminal  Law.  It  is  only  when  there  is  a  total  failure  of  proof 
in  a  eriminal  case  to  support  a  material  allegation  in  the  infor- 
mation, or  where  the  testimony  adduced  is  of  so  weak  or  doubt- 
ftal  a  character  that  a  conviction  based  thereon  could  not  be  sus- 
tained, that  the  trial  court  will  be  justified  in  directing  a  Terdiot 
of  not  guilty. 

ObjeotianB  to  Instmotions  not  raised  in  the  court  below  by 
the  motion  for  a  new  trial  will  not  be  reyiewed  by  this  court. 

Instmotions.  Held,  That  the  instructions  were  based  upon  the 
evidence  in  the  < 


6.  An  assignment  in  a  petition  in  error  of  "error  of  law 
occurring  at  the  trial "  is  insufficient  to  present  for  review  the 
rulings  of  the  trial  court  on  the  admission  or  exclusion  of  testi- 
mony. 

Ebrob  to  the  district  court  for  Dixon  connty.  Tried 
below  before  Nobrxs^  J. 

A.  O.  Kingsbury  and  Jay  A  Beck,  for  plaintiff  in  error. 

Otorgt  H,  Hastings,  Attorney  Generai,  and  J.  /•  Hiy- 
Oarihy,  for  the  state. 

NORVAL,  C.  J. 

The  connty  attorney  filed  in  the  oonrt  below  an  informa- 
tion charging  the  plaintiff  in  error,  B.  L.  Wanaser,  on  the 
3d  day  of  March,  1892,  with  having  made  an  assault  upon 
one  Sarah  E.  Pomeroy  with  intent  to  commit  rape.  At 
the  dose  of  the  testimony  the  trial  judge,  among  other  in- 
striictions,  charged  the  jury  that  the  evidence  adduced  was 
insnffictent  to  authorize  a  conviction  for  an  assault  with  in- 
tent to  commit  rape,  and  that  they  would  only  consider  the 
qnestion  whether  or  not  the  accused  had  committed  an  as- 
saolty  merely,  upon  the  prosecuting  witness.  A  verdict  was 
retaroed*by  the  jury  finding  the  prisoner  guilty  of  a  simple 
^usaalt^  and  thereupon  the  court,  after  overruling  a  motion 
for  a  new  trial,  sentenced  him  to  pay  a  fine  of  |100,  and 
that  he  be  imprisoned  for  three  months  in  the  county  jail. 
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The  first  assignmeDt  of  error  arged  by  counsel  for  a  re- 
versal of  the  judgment  relates  to  the  sufficiencj  of  the  evi- 
dence to  sustain  a  conviction^  and  to  the  consideration  of 
which  we  shall  now  direct  our  attention.  The  prosecuting 
witness  is  a  married  woman,  residing  with  her  husband  on 
a  farm  in  Dixon  county,  near  the  town  of  Allen.  The 
plaintiff  in  error  is  a  physician  of  said  town,  aqd  in  Janu- 
ary, 1892,  he  treated,  professionally,  Mrs.  Pomeroy  for  la 
grippe  and  heart  trouble.  Subsequently,  but  prior  to  the 
month  of  March,  he  treated  her  for  a  disease  peculiar  to 
her  sex.  On  March  3  she  called  at  his  home,  being  ac- 
companied by  her  husband,  for  the  purpose  of  obtaining 
further  treatment  for  fier  said  malady.  On  this  occasion 
Mrs.  Pomeroy  and  the  doctor  alone  went  into  a  bedroom, 
where  she  laid  down  upon  the  bed  and  the  medicines  were 
applied  by  him  as  before.  There  is  no  dispute  in  the  evi- 
dence as  to  the  facts  already  narrated,  but  there  is  a  sharp 
conflict  in  the  testimony  as  to  what  transpired  in  the  bed- 
room on  the  date  last  stated.  Mrs.  Pomeroy,  on  her  direct 
examination,  testified  in  plain  and  unequivocal  languii^ 
that  the  doctor,  after  he  had  finished  the  treatment,  with 
his  pants  unbuttoned  and  his  privates  exposed,  got  upon 
her;  that  she  grabbed  hold  of  him  and  pushed  himi  and 
told  him  to  get  off,  which  he  did,  although  he  declined  to 
go  away  when  first  urged  to  do  so.  Mrs.  Pomeroy  wais 
subjected  to  a  lengthy  and  rigid  cross-examination,  yet  her 
testimony  given  in  chief  was  not  in  the  least  shaken  or  im- 
paired. It  appears  that  within  a  week  or  ten  days  after 
the  occurrence  Mrs.  Pomeroy  related  the  facts  to  her  hus- 
band, who  thereupon  addressed  a  letter  to  the  plaintiff  in 
error  urging  him  to  leave  the  country.  Shortly  thereafter 
these  proceedings  were  commenced.  Opposed  to  the  testi* 
mony  of  the  complaining  witness  is  the  positive  and  direct 
evidence  of  the  plaintiff  in  error,  denying  that  he  assaulted 
Mrs.  Pomeroy.  The  defense  also  called  to  the  stand  Mrs. 
Grace  Weaver  and  the  wife  of  the  accused,  who  were  in 
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the  sitting  ruom  at  the  time  it  is  alleged  the  assault  was 
committed^  and  who  testified  that  when  the  complaining 
witness  came  out  of  the  bedroom  with  the  doctor  she  was 
smiling,  talking,  and  laughing,  and  appeared  to  be  in  the 
best  of  humor.     These  witnesses  are  flatly  contradicted  by 
both  Mr.  and  Mrs.  Pomeroy.     There  is  to  be  found  in  the 
bill  of  exceptions  the  testimony  of  Frank  Flynn,  the  step- 
son of  the  plaintiff  in  error,  and  one  S.  C.  Van  Horn,, to 
the  effect  that  when  the  Pomeroys  were  leaving  the  doc- 
toi'^s  residence  for  their  home  on  the  day  in  question,  Mrs. 
Pomeroy  invited  the  doctor  to  bring  his  wife  with  him,  und 
make  her  a  visit  at.  her  home.     Mrs.  Pomeroy  denies  that 
any  such  conversation  took  place,  and  further,  that  Flynn 
and  Van  Horn  were  not  present  at  the  liiae  the  Pomeroys 
took  their  departure.     In  this  she  was  likewise  corrobo- 
rated by  her  husband.    The  conflicting  evidence  was  passed 
upon  by  the  jury,  and  it  was  for  them  to  say  which  witness 
should  be  believed  and  which  ones  should  be  discredited. 
The  jury,  by  their  verdict,  have  found  that  the  defendant 
below  and   bis  witnesses  were  unworthy  of  belief.     A  sec- 
ond perusal  of  the  bill  of  exceptions  convinces  us  that  there  ' 
is  ample  testimony  to  support  the  verdict.     We  cannot  ex- 
press ourselves  in  a  more  fitting  manner  upon  this  branch 
of  the  case  than  to  quote  the  following  language  from  the 
brief  of  the  attorney  general :  '^  Here  is  a  man  holding 
himself  out  to  the  world  as  a  member  of  a  noble  and  hon- 
orable profession  to  which  none  but  gentlemen — ^and  edu- 
cated at  that — should  aspire;  and  to  the  credit  of  the  pro- 
fession be  it  said  that  but  few,  and  those  unworthy  of  the 
name,  ever  become  oblivious  or  unmindful  of  the  restraints 
of  their  position,  and  words  are  inadequate  to  expressithe 
loathing  and  contempt  which  all  decent  people  entertaip/or 
a  cold-blooded  villain  who  can  coolly  disregard  all,  prin- 
ciples of  morality  and  the  restraint  of  his  profession,  4nd 
abuse  the  confidence  reposed  in  him  by  those  who  suffer 
and  come  to  him  for  relief. '' 
20 


242  NEBRASKA  REPORTS.         {You  41 


Wanxer  ▼.  State. 


Complaint  is  made  in  the  brief  because  the  court  refused 
to  instruct  the  jury  to  acquit  the  accused.  It  is  only  when 
there  is  a  total  want  of  proof  to  support  a  material  allega* 
tion  of  the  informatiou,  or  where  the  testimony  in  a  crimi- 
nal case  is  of  so  weak  or  doubtful  a  character  that  a  con- 
viction based  thereon  could  not  be  sustained,  that  a  court 
will  be  justified  in  directing  a  verdict  of  not  guilty.  It 
follows  from  what  has  already  been  said  that  this  case  does 
not  &1I  within  said  rule.  Moreover,  the  plaintiff  in  error 
is  not  in  a  position  to  have  reviewed  the  refusal  of  the 
court  to  give  to  the  jury  his  instruction  to  acquit,  since  the 
point  is  not  raised  either  in  the  motion  for  a  new  trial  or 
the  petition  in  error.  (Hanover  Fire  Ins.  Co.  r.  ScheUaky 
35  Neb.,  701;  Barttm  v.  McKay,  36  Neb.,  633.) 

It  is  insisted  that  the  court  erred  in  its  instruction  upon 
the  question  of  a  reasonable  doubt,  which  is  paragraph  3 
of  the  series  given  by  the  court  upon  its  own  motion.  In- 
asmuch as  plaintiff  in  error  failed  to  complain  of  the  giv- 
ing of  this  particular  instruction  in  his  motion  for  a  new 
trial,  we  will  not  consider  or  pass  upon  the  accuracy  of 
that  part  of  the  charge. 

Error  is  assigned  in  the  petition  in  error  upon  the  giving 
of  the  fifth  instruction  requested  by  the  state.  We  find  no 
such  instruction  in  the  record  before  us.  In  fact  it  does 
not  appear  that  the  state  presented  any  request  to  charge. 
Doubtless  the  instruction  intended  is  the  fifth,  given  by  the 
court  upon  its  own  motion,  which  reads  as  follows:  ^'Yon 
are  instructed  that  any  man  taking  indecent  liberties  with 
a  woman  without  her  consent  is  guilty  of  an  assault  up«)n 
her,  and  if  you  believe,  beyond  a  reasonable  doubt,  that 
upon  the  3d  day  of  March,  1892,  defendant,  while  alone 
with  the  complaining  witness,  and  while  in  the  capacity  of 
a  physician,  was  treating  her  for  a  disease,  and  while  so 
treating  her  took  indecent  liberties  with  her  by  lying  upon 
her,  that  he  at  the  time  made  an  indecent  exposure  of 
his   person    before  her,  then   you   are  instructed  that  in 
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law  he  waa  guiltj  of  an  assault/'  The  sole  vice  imputed 
to  this  instruction  ia  that  it  assumed  that  there  was  evidence 
before  the  jury  from  which  they  might  fiod  that  the  plaint- 
iff in  error  took  indecent  liberty  with  the  complaining  wit- 
ness and  that  he  made  an  indecent  exposure  of  his  person 
in  her  presence.  There  is  absolutely  no  merit  in  the  criti- 
cism apon  the  instruction.  The  charge  was  based  upon 
the  evidence.  On  pages  from  6  to  8,  inclusive,  of  the  tran- 
script may  be  found  the  evidence  of  Mrs.  Pomeroy  to  the 
eflect  that  the  plaintiff  in  error  had  his  clothes  unbuttoned, 
that  he  exposed  to  view  his  privates  and  touched  her  there- 
with. 

It  is  finally  insisted  that  the  judgment  should  be  reversed 
because  the  state  was  permitted  by  the  court  to  introduce 
evidence  of  the  character  of  the  medical  treatment  em- 
ployed by  plaintiff  in  error,  and  afterwards  directing  the 
elimination  of  the  testimony  from  the  record.  Such  prac- 
tice was  condemned  in  Bedford  v.  State^  36  Neb.,  702.  The 
point,  however,  sought  to  be  presented  for  consideration  is 
not  raised  by  petition  in  error  so  as  to  require  our  taking 
notice  of  it. 

The  fourth  assignment  of  error  is  in  this  language: 
"  Error  of  law  occurring  at  the  trial/'  While  such  an  as- 
signment is  permissible  in  a  motion  for  a  new  trial,  il  is  in- 
sufficient in  a  petition  in  error  to  present  for  review  the 
rulings  of  the  trial  court  on  the  admission  or  exclusion  of 
the  testimony.  (Lowe  v.  City  of  Omahay  33  Neb.,  587.) 
We  discover  no  reversible  error  in  the  record,  and  the  judg- 
ment is  therefore 


Affirmed. 
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M  loo|  John  Hunt,  appellant,  v.  John  Huffman  et  al., 

^r^l  APPELLEES. 


Filed  Junb  26,  1894.    No.  617a 

BeTiew.  ThiB  case  presents  no  question  of  law,  «nd  the  decree  of 
the  loworooart  being  supported  by  sufficient  testimony,  is  af- 
firmed. 

Appeal  from  tbe  district  court  of  Merrick  oouiitj. 
Heard  below  before  Miller,  J. 

A.  Eumg  and  John  Patterson^  for  appellant 

O.  W.  Bemia  and  /.  W.  Sparks,  contra. 

NOEVAL,  C.  J. 

This  is  a  creditor's  bill  brought  by  John  Hunt  against 
John  Hufiinan  and  others  to  set  aside  and  cancel  certain 
conveyances  covering  a  half  section  of  land  in  Merrick 
county,  and  to  subject  said  real  estate  to  the  payment  of 
plaintiff's  judgment.  From  a  decree  in  &vor  of  the  de- 
fendants plaintiff  prosecutes  an  appeal. 

The  defendants  John  Huffman  and  Joanna  Huffman 
are  husband  and  wife,  and  the  defendants  Josiah  Hufiman 
and  Allen  Huffman  are  their  children.  On  and  prior  to 
the  11th  day  of  August,  1879,  plaintiff  and  the  Huffmans 
were  residents  of  the  state  of  Pennsylvania,  and  on  said 
date  plaintiff  and  said  John  Huffman  executed  and  deliv- 
ered to  one  Israel  White  their  promissory  note  for  the  sum 
of  $1,1 13.50,  bearing  interest  at  six  per  cent,  plaintiff  sign- 
ing the  same  as  surety  merely  for  said  Huffman.  '  The  note 
not  having  been  paid  at  maturity,  suit  was  brought  thereon 
in  the  court  of  common  pleas  in  and  for  Green  county,  in 
the  state  of  Pennsylvania,  where  judgment  was  rendered 
for  the  full  amount  of  the  note  against  said  Huffman  and 
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the  plaintiff  herein  on  the  7th  day  of  March,  1885.  Sub- 
^oentlj  John  Hunt,  the  sarety,  in  order  to  prevent  the 
Bale  of  hia  property,  was  compelled  to,  and  did,  pay  said 
judgment,  interest,  and  costs.  In  the  spring  of  1885  the 
Huffmans  moved  to  Nebraska,  locating  in  Merrick  county. 
On  the  14th  day  of  May,  1888,  said  Hunt  commenced  an 
action  in  the  district  court  of  said  last  named  county  against 
John  Huffman  to  recover  the  amount  he  was  compelled  to 
pay  for  the  latter  to  satisfy  the  said  judgment  in  favor  of  • 
said  White.  On  the  24th  day  of  October,  1888,  a  trial 
was  had  in  said  court,  which  resulted  in  Hunt's  obtaining 
a  judgment  against  said  John  Huffman  for  the  sum  of 
$1,540  and  the  costs  of  suit  This  judgment  remains  in 
full  force  and  effect,  and  unpaid.  Execution  was  issued 
on  said  judgment,  which,  for  want  of  goods  and  chattels 
and  lands  and  tenements  of  the  said  Huffman  whereon  to 
levy,  was  returned  by  the  sheriff  wholly  unsatisfied,  the 
defendant  then  being,  and  for  several  years  prior  thereto 
was,  and  now  is,  wholly  insolvent.  It  appears  that  said 
John  Huffman,  at  the  time  plaintiff  signed  said  note  as 
surety,  and  from  thence  to  the  31st  day  of  January,  1885, 
was  the  owner  of  about  271  acres  of  real  estate  situtated 
in  Green  county,  Pennsylvania,  of  the  value  of  about 
$18,000,  which  was  heavily  incumbered  by  mortgage  and 
other  liens.  D.  A.  Spragg,  Dr.  Braden,  and  a  number  of 
other  residents  of  Green  county  were  the  owners  of  a  half 
section  of  land  near  Central  City,  in  Merrick  county,  this 
state,  described  as  the  south  half  of  section  31,  in  town- 
ship 14  north,  of  range  6  west,  containing  312  acres.  In 
December,  1884,  and  January,  1885,  negotiations  were 
pending  between  the  several  owners  of  this  half  section  and 
John  Huffman  for  the  exchange  of  the  above  tracts  of  land, 
and  with  that  end  in  view  said  Huffman  came  to  Nebraska 
in  the  said  month  of  December  for  the  purpose  of  examin- 
ing the  Merrick  county  land.  He  was  accompanied  by  Dr. 
Braden,  and,  after  looking  the  premises  over,  they  both  re- 
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turned  to  Green  county,  Pennsylvania.  The  record  fur- 
ther discloscB  that  on  the  Slat  day  of  January,  1885,  Johi 
Huffman  conveyed,  his  wife  joining  in  the  deed,  his  fiurm 
of  271  acres  to  D.  A.  Spragg,  who  received  the  title  in 
trust  for  the  several  persons,  or  syndicate,  who  owned  the 
above  half  section,  and  at  the  same  time  a  contract  was 
entered  into  by  the  members  of  said  syndicate  whereby 
they  agreed  to  convey  the  said  Merrick  county  lands  to 
Joanna  Huffman.  Subsequently,  on  the  31st  day  of  Jan- 
uary, 1886,  the  several  owners  conveyed  said  half  section 
to  said  Joanna,  which  deed  was  duly  recorded  in  Merrick 
county  April  16,  1886.  On  the  18th  day  of  May,  1888, 
said  Joanna  conveyed  to  her  son  Josiah  100  acres  of  said 
half  section,  and  on  the  same  day  she  conveyed  to  her 
other  son,  Allen,  another  100  acres  of  said  land.  On  the 
25th  day  of  October,  1888,  said  Joanna  deeded  another 
100  acres  of  said  half  section  to  one  Isaac  B.  Traver,  one 
of  the  defendants  herein.  The  defendant  John  Huffman 
joined  with  his  wife  in  each  of  the  last  three  deeds  men- 
tioned. Since  the  commencement  of  this  suit  Allen  Huff- 
man has  deeded  the  100  acres,  so  as  aforesaid  conveyed 
to  him,  to  his  brother  Josiah.  On  May  6,  1886,  Joanna 
executed  a  mortgage  to  the  Equitable  Trust  Company  on 
the  entire  half  section  to  secure  the  sum  of  $2,500.  The 
appelliant's  contention  is  that  John  Huffman  exchanged  his 
271  acres  of  land  in  Green  county  for  the  above  described 
half  section,  and  that  the  title  to  the  latter  tract  was  taken 
in  the  name  of  his  wife,  Joanna,  for  the  purpose  of  cheating 
and  defrauding  appellant  and  to  hinder  and  delay  him  in 
the  collection  of  his  aforesaid  claim  against  John  Huffman, 
and  that  the  other  deeds  upon  the  different  portions  of  the 
Merrick  county  land  were  likewise  made  for  the  same 
fraudulent  purpose.  The  appellees  insist  that  there  was  no 
exchange  of  land,  but  that  the  transfer  of  the  half  sections 
and  the  conveyance  of  John  Huffman's  farm  were  se^iarate 
and  distinct  transactions,  and  in  no  manner  connected  the 
one  with  the  other. 
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In  addition  to  the  facts  already  detailed,  which  are 
undispated,  it  is  also  established  beyond  question,  by  the 
testimony  of  nameroos  disinterested  witnesses,  that  John 
Huffman  had  declared  on  different  occasions  prior  to  his 
removal  to  this  state  that  he  never  intended  to  pay  the 
plaintiff,  for  the  alleged  reason  that  said  debt  was  not  an 
honest  one,  and  thus  far,  in  that  respect  at  least,  he  has 
faithfully  kept  his  word;  that  shortly  after  the  conveyance 
of  the  farm,  John  Huffman  caused  his  household  goodsi 
farming  implements,  and  considerable  other  personal  prop- 
erty, aggr^ating  in  value  more  than  |1,000,  to  be  sold  at 
auction,  the  same  being  advertised  in  the  name,  of,  and  the 
sale  conducted  by,  his  son  Josiah.  The  sale  notes  were 
taken  in  Josiah's  name.  Plaintiff  introduced  testimony  to 
sliow  that  John  Huffman  had  considerable  stock  on  his 
farm,  and  just  before  said  public  sale,  from  twenty  to 
thirty  head  of  cattle,  which  he  then  had  upon  his  place, 
were  shipped  to  this  state  in  the  name  of  D.  A.  Spragg, 
and  they  were  placed  and  left  by  John  Huffman  upon  the 
said  half  section;  that  said  Huffman  traded  this  271  acres 
for  the  half  section,  the  agreed  price  of  the  former  jbeing 
^5  per  acre,  less  liens  and  incumbrances  thereon,  amount- 
ing to  111,000  or  $12,000,  which  the  purchaser  was  to  and 
did  pay ;  that  the  Nebraska  land  was  taken  in  the  deal  at 
$20  per  acre,  and  that  said  Huffman  has  stated  that  he 
made  the  exchange,  likewise  that  he  shipped  his  cattle  to 
Nebraska,  although  be  now  insists,  and  so  testified  on  the 
trial,  that  he  sold  them  to  Spragg  before  they  were  brought 
to  this  state.  The  evidence  on  behalf  of  the  plaintiff,  if 
believed,  is  sufficient  to  establish  that  the  greater  part,  if 
not  the  entire,  consideration  for  the  lands  in  dispute  were 
deducted  from  the  equity  which  John  Huffman  had  in  the 
Pennsylvania  lands,  and  that  the  title  to  the  Nebraska 
tract  was  taken  in  the  name  of  Mrs.  Huffman  for  the  sole 
purpose,  and  with  the  intent,  of  defrauding  this  plaintiff* 

The   evidence  on  behalf  of  the  defendants  show  the 
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transaction  in  altogether  a  different  light  John  Huff- 
man testified  that  he  came  to  this  state  with  Dr.  Braden  to 
look  at  the  half  section  with  the  view  of  trading  his  farm 
therefor,  but  after  his  return  to  Pennsylvania  he  made  a 
computation  of  the  amount  of  liens  against  his  farm,  aud 
his  unsecured  debts,  when  for  the  first  time  he  ascertained 
that  his  entire  indebtedness  equaled  the  value  of  his  farm, 
and  he  then  abandoned  all  idea  of  a  trade;  that  he  sold  his 
place  at  $65  per  acre;  that  not  a  dollar  of  the  purchase 
money  was  received  by  him,  nor  went  to  pay  for  the  land 
in  dispute,  but  that  the  whole  consideration  for  his  place 
was,  under. his  direction,  applied  by  Spragg  in  lifting  the 
liens  upon  the  land  and  paying  the  unsecured  bona  fide 
debts  of  Huffman.  The  witness  in  his  testimony  gives  in 
detail  the  names  of  the  persons  to  whom  Spragg  paid  the 
money  and  the  amount  received  by  each,  the  aggregate  of 
which  sums  equals^  if  not  exceeds,  the  contract  price  at  which 
his  land  was  sold.  Mr.  Huffman  further  testified  that  he 
borrowed  money  with  which  to  come  to  Nebraska,  and  Mr. 
Spragg  corroborates  him  on  this  point;  that  Mrs.  Huff- 
man entered  into  a  written  contract  for  the  purchase  of  the 
half  section  at  $20  per  acre,  and  paid  down  of  her  own 
moneys  $1,000,  and  turned  in  a  $1,600  note  given  by  John 
Huffman  to  his  son  Josiah  for  several  years'  wages,  it  being 
agreed  between  the  mother  and  the  son  that  when  she  ob- 
tained title  to  the  land  she  was  to  convey  to  the  latter  100 
acres  of  the  tract;  that  the  deed  was  not  made  to  Mrs. 
Huffman  for  the  half  section  at  the  time  of  the  purchase, 
for  the  reason  that  she  did  not  have  the  means  with  which 
to  pay  the  balance  of  the  consideration ;  that  Mrs  Huffman 
borrowed  in  November,  1885,  from  her  brother,  B.  K. 
Harrington,  $1,500,  which  was  paid  on  the  land,  and  sub- 
sequently she  paid  the  remainder  of  the  purchase  money 
by  borrowing  $2,500,  aud  executing  a  mortgage  on  the  half 
section  to  secure  tlie  payment  thereof;  that  the  deed  to  her 
was  delivered  at  the  time  of  the  execution  of  the  mort- 
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gage^  and  that  the  amount  of  the  $1,500  note  given  by  the 
witness  to  Josiah  Huffman  was  deducted  from  the  price  of 
the  Pennsylvania  land.  Mrs.  Huffman's  testimony,  in 
most  respects,  corroborates  her  husband;  so  does  that 
given  by  Josiah  Huffman,  and  also  the  testimony  by  depo- 
sition of  D.  A.  Spraggy  taken  by  plaintiff.  The  uncontra- 
dicted evidence  is  to  the  effect  that  Traver  purchased  iu 
good  faith  of  Mrs.  Pluffman  100  acres  of  the  land  and 
paid  her  therefor  $2,500,  out  of  which  she  repaid  the  $1,500 
loan  obtained  from  her  brother,  and  the  remainder  was 
applied  in  making  improvements  on  the  land  remaining 
unsold ;  that  the  consideration  for  the  conveyance  made  to 
Josiah  was  the  $1,500  note  he  let  his  mother  have,  and  the 
assuming  of  $500  of  the  $2,500  mortgage  upon  the  half 
section;  and  Allen  Huffman,  as  consideration  for  the  100 
acres  conveyed  to  him,  assumed  the  remaining  $2,000  of 
said  mortgage. 

From  the  foregoing  synopsis  of  the  testimony  it  will  be 
observed  that  while  the  court  below  would  have  been  justi- 
fied in  entering  a  decree  for  the  plaintiff,  it  cannot  be  said 
that  the  findings  and  decree  actually  pronounced  are  mani- 
festly wrong,  or  against  the  clear  weight  of  the  evidence. 
It  is  true  that  John  Huffman,  out  of  the  proceeds  arising 
from  the  sale  of  his  farm,  paid  what  he  owed  his  sou  for 
wages,  as  well  as  all  his  other  debts  then  owing,  instead  of 
paying  the  plaintiff;  but  that  did  not  make  the  transaction 
fraudulent.  A  debtor  has  a  perfect  right,  in  good  faith, 
either  to  pay  or  secure  one  creditor  in  preference  to  another^ 
The  decree  being  supported  by  sufficient  evidence,  under 
the  aniform  decisions  of  this  court  it  should  not  be  dis* 
tarbed,even  though  we  might  have  reached  a  different  con* 
elusion,  upon  the  evidence,  from  that  adopted  by  the  trial 
judge,  had  we  presided  in  his  stead.     The  decree  is 


Affirmed. 
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1 41  2501  Jameb  Gordon  et  al.  v.  William  Littlb. 

42    116 


^^  ^1  Filed  June  26,  1894.    No.  464a 


41  250 

45  806| 

f45  307 

45  619} 

47  M9         ^'  ^  joint  assignment  of  error  in  a  petitioii  of  error  made  by 

48  147  two  or  more  penwos  which  is  not  good  as  to  all  who  Joined 
41   250|  therein  will  he  overrnled  as  to  all 

51    408 

53  ^%        ^'  A  judgment  without  a  finding  to  support  it  is  not  roid,  hot 
65     17I  iserroneoos. 

3.  Beplevin :  Damages.  In  an  action  of  replevin,  where  the  prop- 
erty has  been  taken  nnder  the  writ  and  possession  thereof  deliv- 
ered to  the  plaintiff,  he  is  entitled,  if  snooessfol  in  the  snit^  to 
have  his  damages  nnsofwed  for  the  unlawful  detention  of  the 
property  by  the  defendant.  If  no  formal  assessment  of  damages 
has  been  made  by  the  court  or  jury,  no  judgment  for  damages 
ean  be  properly  rendered. 

Ebbob  from  the  district  ooart  of  Ghige  county.  Tried 
below  before  Appelget,  J. 

Haddtj  BcUes  &  Le  Hane  and  L.  M.  PemberUm^  for 
plaintiffs  in  error. 

Chamberlain  Bros.  &  Rood,  oontra, 

NOBVAL,  C.  J. 

This  was  an  action  in  replevin  brought  by  defendant  in 
error  against  plaintiffs  in  error  to  recover  possession  of  a 
quantity  of  household  furniture,  one  billiard  table,  two  pool 
tables,  one  bar,  and  some  saloon  fixtures.  There  was  a  trial 
to  the  court,  a  jury  being  waived,  with  a  finding  that  the 
right  of  property  and  right  of  possession  was  in  plaintiff  at 
the  commencement  of  the  action,  and  upon  which  finding, 
without  an  assessment  of  damages,  the  court  rendered  judg^ 
ment  against  the  defendants  for  five  cents  damages  and  the 
costs  of  suit     The  defendants  prosecute  error. 

Although  there  are  ten  assignments  of  error  in  the  peti- 
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tion  in  error,  only  two  are  discussed  in  the  brief  of  ooansel, 
namely,  the  evidence  is  insufficient  to  sustain  the  findings, 
and  the  judgment  does  not  conform  to  the  findings. 

It  is  firmly  settled  in  this  state  that  a  motion  for  a  new 
trial  and  ruling  thereon  are  necessary  to  obtain  a  review  in 
this  court  of  the  proceedings  of  the  district  court  by  peti- 
tion in  error.  {Carlow  v.Auitman,  28  Neb.,  672;  Jones  v. 
Hayes,  36  Neb.,  526  ;  Withneil  v.  (My  of  Omaha,  37  Neb., 
621,  and  cases  there  cited.)  An  examination  of  the  record 
before  us  fails  to  disclose  that  any  motion  for  a  new  trial 
was  made  in  the  court  below  by  the  defendant  Eli  Sivey, 
therefore  we  are  precluded  from  reviewing  the  testimony 
in  the  case  for  the  purpose  of  ascertaining  whether  or  not 
it  is  sufficient  to  support  the  jYidgment  as  to  said  Sivey. 
The  defendants  below  filed  a  joint  petition  in  error  in  this 
court  The  assignment  of  error  therein,  relating  to  the 
sufficiency  of  the  evidence,  not  being  good  as  to  Sivey  by 
reason  of  his  failing  to  file  a  motion  for  a  new  trial,  the 
question  presented  is  whether  it  is  good  as  to  his  co-plaint- 
ifi^in  error,  James  Gordon?  We  think  the  answer  must 
be  in  the  negative.  We  have  frequently  held  that  a  mo- 
tion for  a  new  trial  is  indivisible,  and  when  made  jointly  by 
two  or  more  persons,  if  it  cannot  be  sustained  as  to  all,  it 
must  be  overruled  as  to  all.  {Long  v.  Clajyp,  16  Neb.,  417; 
Dutcher  V.  StaU,  16  Neb.,  30;  Real  v.  HoUister,  17  Neb., 
661;  Dorsey  v.  J/cGee,  30  Neb.,  657;  Hagler  v.  State,  31 
Neb.,  144;  Scott  v.  Chope,  33  Neb.,  41.)  The  same  prin- 
ciple holds  good  here.  A  joint  assignment  of  errors  in  a 
petition  in  error,  not  good  as  to  all  who  joined  therein,  will 
be  held  bad  as  to  all.  Judge  Elliot,  in  his  valuable  work 
on  Appellate  Procedure,  at  section  318,  states  the  correct 
rule  thus:  ''  Where  several  parties  unite  in  one  assignment 
of  errors,  they  will  encounter  defeat  unless  the  assignment 
is  good  as  to  all.  If  the  errors  afiect  the  parties  severally^ 
and  not  jointly,  the  proper  practice  is  for  each  party  to  as- 
sign errors,  for  the  rule  is  well  settled  that  a  joint  assign- 
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ment  will  not  permit  one  of  several  parties  to  avail  himself 
of  errors  alleged  upon  rulings  which  affect  him  alone  and 
not  those  with  whom  he  unites  in  the  assignment''  It  fol- 
lows from  the  foregoing,  as  well  as  our  own  cases  already 
mentioned^  that  the  evidence  in  the  case  cannot  be  reviewed 
by  us. 

The  remaining  ground  urged  for  a  reversal, — ^that  the 
judgment  for  damages  is  not  based  upon  any  finding  of  the 
court, — will  be  considered,  since  it  was  not  necessary  to 
present  that  objection  by  a  motion  for  a  new  trial.  When 
such  motion  was  made  and  passed  upon  in  the  trial  court, 
no  judgment  had  then  been  rendered,  and  the  defendants 
had  the  right  to  presume  that  the  proper  judgment  would 
follow  the  findings.  Section  192  of  the  Code  declares  that 
'Mn  all  cases,  when  the  property  has  been  delivered  to  the 
plaintiff,  where  the  jury  shall  find  for  the  plaintiff,  on  an 
issue  joined,  or  on  inquiry  of  damages  upon  a  judgment  by 
default,  they  shall  assess  adequate  damages  to  the  plaintiff 
for  the  illegal  detention  of  the  property;  for  which,  with 
costs  of  suit,  the  court  shall  render  judgment  for  [against] 
defendant.''  Under  the  foregoing  section,  the  plaintiff  was 
entitled  to  have  assessed  all  damages  sustained  by  him  by 
reason  of  the  unlawful  detention  of  the  property  by  the 
defendants.  He  proved  upon  the  trial  substantial  dam- 
ages. Had  he  offered  no  evidence  upon  the  subject,  the 
other  issues  having  been  found  in  his  favor,  he  would  have 
been  entitled  to  have  nominal  damages  assessed.  The  court, 
it  will  be  observed,  failed  to  make  a  formal  assessment  of 
damages,  the  judgment,  therefore,  although  not  void,  is 
erroneous.  {Doty  v.  Sumner,  12  Neb.,  378;  Connelly  v. 
Edgertony  22  Neb.,  82.)  A  judgment  must  conform  to  the 
findings.  {Black  v.  Winterstein^  6  Neb.,  224;  Search  v. 
Miller,  9  Neb.,  26;  Bowers  v.  Rice,  19  Neb.,  676;  Lamb 
V.  Briggs,  22  Neb.,  139.) 

The  defendant  in  error  is  given  permission  to  file  with 
the  clerk  of  this  court,  within  twenty  days,  a  remittitur  of 
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all  damages,  and  if  aach  remittitar  is  so  filed,  the  jadgment 
will  be  affirmed ;  otherwise  it  will  be  reversed,  and  the 
oaose  remanded  for  a  new  trial.    * 


Judgment  aooobdingly. 


41    253 
64    620 


Anthony  M.  Appex^et  v.  Maey  J.  McWhinnbt 

ET  Ali. 

Filed  Jttnb  26, 1894.    No.  6161. 

1.  When  no  motion  for  a  new  trial  is  made  in  an  equity 
case,  the  sufficienoy  of  the  evidence  to  sustain  the  findiDg  will 
not  be  reviewed  on  petitioii  in  error. 

%  Beyiew:  Bill  of  Exceptions.  This  court  will  not  consider 
an  assignment  in  a  petition  in  error  that  the  verdict  of  the  jnxj, 
or  the  finding  of  the  court,  is  not  supported  by  the  evidence, 
unless  the  evidence  is  before  the  court  by  a  proper  bill  of  excep- 
tions. 

Erbob  from  the  district  court  of  Johnson  county.  Tried 
below  before  Broady,  J. 

jT  Append,  for  plaintiff  in  error. 

Ih  C  Chapman^  contra. 

NOBYAL,  C.  J. 

This  was  an  action  brought  by  plaintiff  in  error  to  fore- 
<)lose  a  real  estate  mortgage.  The  district  court  found  the 
issues  in  favor  of  the  defendants,  and  dismissed  the  action. 
Plaintiff  prosecutes  a  petition  in  error  to  this  court,  all^ 
ing  the  following  grounds  for  reversal:  •  . 

1.  The  findings  and  decree  are  not  sustained  by  the  evi- 
dence, and  are  contrary  to  law. 
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2.  The  findings  and  decree  shonld  have  been  in  favor  of 
the  plaintiff  and  against  the  defendants. 

This  record  presents  no  question  for  review,  for  two 
reasons: 

1.  No  motion  for  a  new  trial  was  made  in  the  lower 
court 

2*  There  is  no  bill  of  exceptions  in  the  case  preserving 
the  testimony  taken  on  the  trial. 

The  rule  is  firmlj  established  in  this  state  that  a  motion 
'for  a  new  trial  is  necessary  to  obtain  a  review  of  the  find- 
ings of  the  trial  court  in  aa  equity  cause,  by  proceedings  in 
error.  (Dunham  v.  Courtnay,  24  Neb.,  627;  Carlow  o.  Aultf 
many  28  Neb.,  672;  Gaughran  v.  Crosby,  33  Neb.,  33.) 
It  is  equally  well  settled  that  the  supreme  court  will  not 
consider  an  assignment  in  a  petition  in  error  that  the  ver- 
dict of  the  jury  or  the  finding  of  the  court  is  not  sustained 
by  sufiicient  evidence,  unless  the  evidence  is  before  the 
court  by  a  proper  bill  of  exceptions.  (Schroeder  v.  Rine- 
hard,  25  Neb.,  75;  Leech  v.  Philpoit,  12  Neb.,  577;  Rob- 
berta  v.  Hei-shiser,  20  Neb.,  594.)     The  judgment  is 


Affirmed. 


W.  H.  Jewell  v.  Charles  M.  Chamberlain. 
Filed  Junk  26, 1894.    Na  5253. 

1.  Evidence:  Surscribiko  Witnesses:  Stonatubbs.    In  case  a 

sabscribing  witness  is  absent  from  the  coanty  in  which  the  salt 
is  pending,  or  if  he  denies  or  does  not  recall  the  execation  of 
the  instrament  to  which  his  name  is  subscribed  as  sach  witness, 
its  execution  may  be  established  by  other  competent  evidence. 

2.  Suffloiency  of  Evidenoe :   Instbuotions.    Held,  That  the 

evidence  sustains  the  verdict,  and  that  there  is  no  error  in  the 
charge  of  the  court. 
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Error  from  the  district  court  of  Johnson  connlj.  Tried 
below  befpre  Broady,  J. 

J.  HaU  HUehooeky  for  plaintiff  in  error. 

Chamberlain  Bros.  &  Rood,  contra. 

NORVAL,  C,  J. 

This  is  an  action  by  Charles  M.  Chamberlain  upon  a 
promissory  note  calling  for  the  sum  of  |30.83,  purporting 
to  have  been  signed  by  W.  H.  Jewell.  The  petition  al- 
\egts  the  execution  and  delivery  of  the  note  and  the  in- 
dorsement thereof  by  the  payee  to  the  plaintiff  below^  be- 
fore maturity  for  a  valuable  consideration.  The  answer  is 
a  general  denial.  From  a  verdict  and  judgment  in  favor 
of  the  plaintiff,  the  defendant  prosecutes  error  to  this  court. 

The  note  in  question  purports  to  have  been  signed  by  the 
payee,  George  H.  Dennett,  as  a  witness.  Upon  the  trial 
the  plaintiff,  in  making  out  his  case  in  chief,  introduced 
evidence  tending  to  show  that  plaintiff  had  made  efforts  to 
find  said  Dennett,  but  did  not  succeed  in  locating  him,  as 
he  was  not  in  the  state  at  the  time  of  the  trial.  Testimony 
was  likewise  adduced  tending  to  prove  the  genuineness  of 
Dennett's  signature,  both  as  a  subscribing  witness  and  as 
indorsee  of  the  paper.  Plaintiff  then  called  as  a  witness  one 
C.  L.  Rothell,  who  testified  that  he  was  acquainted  with 
the  defendant's  handwriting;  that  he  had  seen  him  write 
his  name  frequently,  and  that  the  signature  to  the  note  as 
maker  was  the  defendant's.  It  is  insisted  that  no  proper 
foundation  was  laid  for  the  introduction  of  the  above  tes- 
timony of  the  witness  Rothell,  and  section  343  of  the 
Code  is  cited  in  support  of  the  contention,  which  reads  as 
follows : 

'*  Sea  343.  When  a  subscribing  witness  is  absent  from 
the  county  in  which  the  action  is  pending,  denies,  or  does 
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Dot  recollect^  the  execution  of  tbe  instrument  to  which  his 
name  is  subscribed  as  such  witness^  its  execution  may  be 
proved  by  other  evidence/' 

This  statute  authorizes  a  party  to  prove  the  execution  of 
an  instrument  by  evidence  other  than  that  of  the  subscrib- 
ing witness  thereto,  in  case  such  witness  is  absent  from  the 
county  where  the  suit  is  pending,  or  where  such  witness, 
being  present  at  the  trial,  denies,  or  does  not  recollect,  the 
execution  of  the  instrument.  It  was  proven,  as  already 
stated,  that  Dennett,  the  person  who  signed  the  note  as  m 
subscribing  witness,  was  not  only  out  of  the  county  where 
the  trial  was  had,  but  was  not  in  the  state;  hence  the 
proper  foundation  was  laid  for  the  introduction  of  the  evi- 
dence objected  to. 

It  is  claimed  that  the  verdict  is  not  sustained  by  sufficient 
evidence.  Although  the  defendant,  while  upon  the  witness 
stand,  testified  that  he  did  not  sign  the  note  in  controversy, 
there  was  ample  proof  before  the  jury,  introduced  by  the 
plaintiff  in  chief  and  upon  rebuttal,  to  justify  them  in  find- 
ing that  he  executed  the  note.  {Huff  v.  Nims,  11  Neb.,  363.) 

Complaint  is  finally  made  of  the  following  instruction: 
'*  The  question  of  fact  for  you  to  determine  is  whether  the 
defendant  Jewell  signed  the  note  offered  in  evidence.  If 
you  find  from  the  evidence  that  he  did,  you  will  find  for 
the  plaintiff  the  full  amount  of  the  note.  If  you  fail  to 
find  from  the  evidence  that  defendant  Jewell  signed  the 
note,  you  will  find  for  the  defendant.^'  There  is  no  room 
for  doubt  that  the  above  charge  is  sound  as  an  abstract 
proposition  of  law;  indeed,  defendant  below  does  not  urge 
that  it  is  not,  but  maintains  that  there  was  no  competent  evi- 
dence before  the  jury  upon  which  to  base  the  instruction. 
This  objection  is  fully  met  by  our  remarks  upon  the  other 
assignments  of  error. 

There  being  no  reversible  error  In  the  record,  the  judg- 
ment is 

Affirmed. 
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Statb  of  Nebraska,  ex  rel.  Board  of  Supervisobs 
OF  Holt  County,  v.  G.  C.  Hazelet,  County 
Clerk. 

Filed  Junb  26,  1894.    Na  4993. 

1.  Dismissal.    A  plaintiff  cannot,  as  a  matter  of  right,  dismiss  his 

action  after  the  final  snbmisBion  of  the  case  to  the  court  or  Jury. 
{State  V,  ScaU,  22  Neb.,  628.) 

2.  Counties :  Fkss  of  Clkrk:  Duty  to  Coixbci  and  Bbfobt: 

Mandamus.  Where  lands  are  seized  on  execution  or  order  of 
■ale,  it  is  the  duty  of  the  county  clerk  of  the  county  wherein 
such  real  estate  is  situated,  on  application  of  the  sheriff  in  writ- 
ing, to  certify  to  the  sheriff,  under  his  seal  of  oifice  the  amount 
and  character  of  all  liens  existing  of  record  against  said  landa 
which  are  prior  to  the  lien  of  the  levy,  and  for  which  certificate 
and  the  necei^sary  search  therefor,  said  county  clerk  is  author- 
ized and  required  to  collect  and  enter  upon  his  fee  hook,  and  re- 
port to  the  county  board,  the  sum  of  $2,  even  though  the  labor 
of  examining  the  records  and  preparing  the  certificate  was  per- 
formed out  of  oifice  hours  by  an  employe  of  the  office,  or  some 
person  other  than  the  county  derk  or  his  authorized  deputy. 

5.  : : ,    A  county  clerk  has  no  authority  to  charge 

for  official  senrices  less  than  the  fees  prescribed  by  statuta. 

Original  application  for  mandamua. 

R  W.  Adamsj  for  relator. 

H*  Jf.  Uttley,  contra. 

NOBVAL,  C.  J, 

This  is  an  application  for  a  peremptory  writ  of  m/omr 
damns  to  require  the  respondent,  as  county  clerk  of  Holt 
a)ant7,  ^^  enter  upon  his  fee  book,  and  report  to  the 
county  board  of  said  county,  the  sum  of  |2  for  each  and 
every  certificate  of  liens  furnished  by  the  respondent  to  the 
sheriff  of  the  county  for  the  purpose  of  appraising  lands 
21 
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under  executions  and  orders  of  sale.  The  cause  was  sub- 
mitted to  this  court  upon  the  petition  and  answer  at  the 
September  term,  1892.  Subsequently,  the  relator  filed  k 
motion  to  dismiss  without  prejudice  to  a  future  action. 
The  first  question  therefore  presented  is  whether  the  relator 
has  the  right,  over  the  objection  of  the  respondent,  to  dis- 
miss the  cause  after  the  same  had  been  finally  submitted  to 
the  court  upon  the  merits.  Section  430  of  the  Code  gives 
the  plaintiff  the  right  to  dismiss  his  action  without  preju- 
dice at  any  time  ''before  the  final  submission  of  the  case  to 
the  jury,  or  to  the  court,  where  the  trial  is  by  the  court." 
There  is  no  statutory  provision  conferring  authority  upon 
a  plaintiff  to  withdraw  his  suit  after  the  cause  has  been 
submitted  to  the  court  or  jury.  On  the  contrary,  the  right 
of  a  plaintiff  to  dismiss  is  limited  by  statute  to  the  final 
submission  of  the  case.  (Slate  v.  Scott,  22  Neb.,  628.)  The 
motion  to  dismiss  is  therefore  overruled. 

The  facts,  briefly  stated,  are  these:  Respondent  at  the 
time  of  the  commencement  of  the  proceeding  was  the  duly 
elected,  qualified,  and  acting  county  clerk  of  the  county  of 
Holt,  and  during  his  term  of  oiSce  the  sheriff  of  said 
county  presented  to  the  respondent  numerous  written  ap- 
plications, requesting  him  to  certify  under  his  hand  and 
seal  of  office  the  amount  and  character  of  all  liens  and  in- 
cumbrances disclosed  by  the  records  of  his  office  upon 
lands  about  to  be  appraised  and  sold  by  the  sheriff  under 
executions  and  orders  of  sale;  that  pursuant  to  said  appli- 
cations numerous  certificates,  the  exact  number  the  record 
fistils  to  disclose,  were  made  out  and  certified  to  in  the  fol- 
lowing manner:  The  examination  of  the  records  and  pre- 
paring the  certificates  were  performed  by  some  clerk  or 
employe  in  the  county  clerk's  office,  other  than  the  respond- 
ent's deputy,  after  office  houi-s;  that  after  said  examina- 
tions had  been  made  and  the  certificates  prepared,  the  re- 
spondent, or  his  r^ular  constituted  deputy,  signed  the 
same  and  attached  thereto  the  seal  of  office,  and  the  re- 
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Bpondent  charged  and  received  the  sum  of  twenty-five  cents, 
and  no  more,  for  each  certificate,  and  he  entered  said  earn 
opon  the  fee  book  kept  in  said  oflice;  that  whatever  sam 
has  been  paid  by  the  sherifi^  for  such  certificates,  in  excess 
of  the  twenty-five  cents,  was  paid  to  the  person  who  per- 
furiued  the  labor  connected  with  the  examination  of  the 
records  and  preparing  said  certificates,  and  not  to  the  re- 
spondent^ or  his  deputy.  A  single  question  is  presented 
upon  this  relation,  and  that  is  whether  the  respondent  is 
bound  to  enter  upon  his  fee  book  and  report  to  the  county 
board  the  sum  of  $2  for  each  certificate  of  liens  furnished 
by  him  to  the  sheriff,  instead  of  the  sum  of  twenty-five 
cents,  the  actual  amount  of  fees  collected  by  him  for  such 
service.  Section  42  of  chapter  28,  Compiled  Stiatutes, 
provides,  among  other  things,  that  every  county  clerk, 
whose  fees  shall  exceed  the  sum  of  $1,600,  shall  pay  such 
excess  into  the  county  treasury  of  the  proper  county.  By 
section  43  of  said  chapter  it  is  made  the  duty  of  certain 
county  officers,  including  the  county  clerk,  to  make  a  re- 
port to  the  county  board  quarterly,  ui)(ler  oath,  of  the  dif- 
ferent items  of  fees  received,  from  whom,  at  what  time, 
and  for  what  service,  as  well  as  the  total  amount  of  fees 
received  by  such  officer  since  his  last  report,  and  also  the 
amount  received  for  the  current  year.  Section  44  requires 
each  officer  named  in  the  act  to  enter  each  item  of  fees  col- 
lected upon  a  fee  book  furnished  by  the  county.  There  is 
DO  room  for  doubt,  under  the  sections  above  referred  to, 
that  it  is  the  duty  of  each  county  clerk  to  keep  a  fee  book, 
and  to  enter  therein  every  item  of  fees  received  or  earned 
by  him  for  official  services,  and  to  make  an  accurate  report 
of  the  same  to  the  county  board.  The  statute  in  that  re- 
spect is  mandatory.  It  does  not  exempt  any  officer  gov- 
erned by  its  provisions  from  reporting  all  the  l^al  fees  by 
him  collected,' and  the  courts  are  powerless  to  relieve  him 
from  performing  that  duty. 
Section  491c  of  the  Ck>de  of  Civil  Procedure  declares: 
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"It  shall  be  the  duty  of  the  county  clerk,  the  clerk  of  the 
di€tri(DtoourtyaDdtheooantytrea8ui*erof  thecoQDty  *  ^  * 
wherein  sudi  levy  is  made,  for  the  purpose  of  ascertaining 
the  amount  of  the  liens  and  incumbrances  upon  the  lands 
and  tenements  so  levied  upon,  on  application  of  the  sheri^ 
in  writing,  holding  such  execution,  to  certify  to  said  sheriff, 
under  their  respective  hands  and  official  seals,  the  amount 
and  character  of  all  liens  existing  against  the  lands  and 
tenements  levied  on,  which  are  prior  to  the  lien  of  such 
levy,  as  the  said  liens  appear  of  record  in  their  respective 
offices.  For  which  certificate,  and  the  necessary  search 
therefor,  said  officer  shall  receive  a  fee  of  two  dollars  ($^) 
each,  to  be  paid  by  the  plaintiff  in  the  execution,  and  taxe4 
as  increased  costs  in  the  action  iu  which  the  judgment  on 
which  execution  was  issued  was  rendered.''  It  will  be  ob- 
served that  we  have  a  plain  statutory  enactment,  not  only 
requiring  the  county  clerk,  on  application  made  to  him  by 
the  sheriff  of  his  county,  to  issue  a  certificate  showiVig  the 
liens  and  incumbrances  which  appear  of  record  iu  his  office 
against  the  real  estate  described  in  the  application,  but  fix- 
ing the  exact  compensation  which  the  clerk  shall  receive 
for  such  service.  It  is  conceded  that  under  and  in  pursur 
anee  of  the  requirements  of  said  section  491o  of  the  Code, 
the  respondent  issued  numerous  certificates  of  incumbrance 
under  the  seal  of  his  office,  for  which  he  collected  and  en- 
tered upon  his  fee  book,  the  sum  of  twenty-five  cents  for 
each  certificate,  instead  of  the  statutory  fee  of  $2  for  each 
search  and  certificate. 

It  is  insisted  that  since  a  portion  of  the  services  rendered, 
namely,  the  examination  of  the  records  and  the  preparing 
of  the  certificates  of  liens  for  the  signature  of  the  respond- 
ent or  bis  deputy,  were  performed  by  an  employe  in  the 
clerk's  office  outside  of  the  usual  office  hours,  the  respond- 
ent was  not  required  to  collect  the  full  statutory  fee.  We 
cannot  conceive  that  it  makes  any  difference  when  th|e 
servioes  in  question  were  actually  performed,  or  whether 
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rendered  by  the  respondent  himself^  or  bis  authorized  dep- 
uty, or  a  clerk  in  the  office.  In  each  case  the  services  are 
official,  and  the  principal  is  responsible  for  the  accuracy  of 
the  work,  and  the  statutory  fees  therefor,  whether  collected 
or  not.  Fees  in  excess  of  the  statutory  compensation  al- 
lowed a  county  clerk  do  not  go  to  the  officer,  but  belong  to 
the  county.  If  such  officer  fails  or  neglects  to  collect  the 
full  fees  authorized  for  services  performed  it  is  his  loss,  and 
he  must  duly  account  for  the  same  to  the  county.  In  State 
V,  Kdly^  30  Neb.,  674,  it  was  held  that  where  a  county 
derky  who  is  also  a  notary  public,  takes  acknowledgments 
of  conveyances  of  Ireal  estate,  as  well  as  depositions  and 
affidavits  as  a  notary  public,  he  must  enter  upon  his  fee 
book,  as  county  clerk,  and  report  to  the  county  board,  the 
fees  paid  him  for  such  services.  The  case  under  considera- 
tion is  not  distinguishable  in  principle  from  the  decision 
alluded  to.  To  our  mind  it  is  clear  that  a  county  derk 
cannot  evade  liability  to  his  county  for  fees  belonging  to 
such  office,  even  though  the  8ervi(*es  are  performed  out  of 
office  hours,  and  that,  too,  by  some  one  connected  With  the 
office  other  than  the  principal  or  his  deputy.  The  respond- 
ent was  authorized  by  law  to  make  certificates  of  inonm- 
brahces,  and  the  fees  for  such  official  duty  is  likewise  fixed 
by  statute. 

But  it  is  said  the  plaintiff  in  execution  may  waive  the 
provisions  of  the  statute  relating  to  certificates  of  liens  and 
incumbrances,  and  from  which  it  argued  that  tbe  plaintiff 
in  execution,  or  sheriff,  under  his  direction,  may  procure 
any  person  other  than  the  county  clerk  to  make  tbe  re- 
quired search  of  the  records  in  said  office,  and  prepare  the 
certificate  of  liens.  The  conclusion  which  counsel  has 
drawn  from  the  premises  stated  is  unsound.  The  certifi- 
cates of  liens  required  by  section  491c  of  tbe  Code  must 
be  made  by  the  officers  therein  named,  or  under  their  di- 
rection. The  sheriff  has  no  authority  to  apply  to  any  per- 
son other  than  the  officers  designated  by  statute  to  search 
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the  records  or  furnish  the  certificates  of  liens.  The  statute 
fixes  the  oompensation  as  follows :  ^^  For  which  certificate, 
and  the  necessary  search  therefor,  said  oflScer  shall  receive 
a  fee  of  $2.''  This  provision  makes  it  mandatory  upon 
the  officer  to  charge  and  collect  $2  for  each  and  every  cer- 
tificate of  liens  furnished  by  him,  and  the  charging  by  the 
respondent  of  twenty-five  cents  for  such  services  was  with- 
out sanction  of  law.  The  argument  that  parties  have  the 
right  to  contract  with  officers  for  the  charging  of  fees  for  the 
performance  of  official  duties  at  a  sum  less  than  fixed  by 
statute  is  unsound,  as  regards  county  officers,  who  are  by 
statute  required  to  turn  into  the  treasuiy  all  fees  earned  by 
them  in  excess  of  a  stipulated  sum.  The  excess  does  not 
belong  to  the  officer  earning  the  same,  but  to  the  county, 
and  such  officer  must  charge  the  full  statutory  fees.  This 
construction  is  manifest  from  a  reading  of  section  45  of 
chapter  28  of  the  Compiled  Statutes,  which  declares  that: 
*'Any  of  the  officers  named  in  section  one  of  this  act  who 
.shall  omit  to  comply  with  the  provisions  of  this  act,  or 
shall  fail  or  neglect  to  keep  a  correct  account  of  the  fees 
by  him  received,  or  shall  &il  and  neglect  to  make  a  report 
to  the  board  of  county  commissioners  as  herein  provided, 
or«sbftU  willfully  or  intentionally  omit  to  charge  the  fees 
provided  by  law,  with  intent  to  evade  the  provisions  of 
thia  act,  ahall  be  deemed  guilty  of  a  misdemeanor,''  etc. 
We  are  constrained  to  hold  that  it  was  the  duty  of  the  re- 
spondent to.  charge  and  collect  the  full  amount  of  feef\  au- 
thorized by  statute  for  searching  the  records  of  his  office 
and  making  certificates  of  liens,  to  enter  the  same  upon 
hja  fee  book,  and  make  report  thereof  to  the  county  board* 
Lb  follows  that  a  peremptory  writ  of  mandamu$  diooU  be 
granted  as:  prayed. 

Writ  allowed. 
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State  of  Nebraska,  ex  rel.  Board  of  Sxtpervisobs 
OF  Holt  County,  v.  Barrett  Scott,  CJounty 
Treasurer. 

Filed  Junb  26,  1894.    No.  4992. 

Dismiflsal;  Fbbs  of  Ooustty  Offiobbs:  Mandaicub.  This  mam 
is  gOYerned  by  the  opinloo  filed  herewith  in  State,  w  rA  B%mr4 
•/  Sitpervimn  of  HoU  Qmntg, «.  HomM,  41  Neb.,  257. 

Qriginal  application  for  mandamuB. 

Q  W.  AdamSy  for  relator. 

EL  M.  UtUey,  contra. 

NORYAL,  C.  J. 

This  is  a  companion  case  to  that  of  State,  ex  rel.  Board  of 
Bitpervisors  of  HoU  County,  v.  Hazelet,  41  Neb.,  267,  decided 
herewith.  The  questions  presented  in  both  cases  are  in  all 
lespeots  the  same.  The  opinion  in  that  case  is  adopted  in 
thi%  and,  upon  the  authority  of  said  opinion,  a  peremptory 
writ  of  mandamus  is  granted  as  prayed. 

Writ  allowed. 


43JM2 
41b  263 

{AME9  Aiken  y.  State  of  Nebraska.  itt^ 

50    135 

Filed  June  26, 1894.    No.  6723.  r^b^ 

1.  Indictment  and  Inlbrmation:  Objections:  Waiybb. 
Objeetloft  to  an  indictment  or  information  on  the  ground  of 
dnplidty  most  be  made  before  yerdiot,  or  it  will  be  held  to  h»f 
waived. 
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2.  .    Different  gbiminal  acts  which  oonstitnte  parts  of  the 

same  transaction,  snch  as  bnrglary  with  intent  to  steal  partica- 
lar  property,  and  larceny  of  the  property  described,  may  be 
charged  in  the  same  indictment  or  coant  thereof. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Keysor,  J. 

O.  A.  Rutherford  and  D.  F.  Osgoodj  for  plaintiff  in  error.. 

George  H.  HoMings^  Attorney  General,  for  the  state. 

Post,  J. 

The  plaintiff  in  error  was  convicted  of  the  crime  of 
burglary  by  the  judgment  of  the  district  court  of  Douglas 
county,  and  which  he  now  seeks  to  reverse  by  means  of  a 
petition  in  error  addressed  to  this  court. 

The  first  proposition  argued  is  that  the  indictment  is  bed 
for  duplicity.  The  charge  of  burglary,  which  is  in  thr 
usual  form,  is  followed  by  the  further  allegation  that  ''tiie 
said  James  Aikin  and  *  *  *  then  and  there  being  in 
said  storehouse  nineteen  pieces  of  English  worsted  of  the 
value  of  $275,  and  *  *  *  the  personal  property  of 
said  Soren  Larsen,  then  and  there  being  found  in  said 
storehouse,  feloniously  and  burglariously  did  steal,  take, 
and  carry  away.^'  To  that  contention  a  sufficient  answer 
is  that  no  objection  was  made  to  the  indictment  until  after 
verdict  Where  two  or  more  distinct  felonies,  arising  out 
of  different  transactions,  are  charged  in  the  same  indict- 
ment, the  prosecutor  will,  on  motion  of  the  accused,  be 
required  to  elect  upon  which  charge  he  will  proceed ;  but 
such  objection  must  be  made  before  trial  and  verdict,  other- 
wise it  will  be  waived.    {Thompson  v.  People,  4  Neb.,  524.) 

2.  The  indictment  is,  however,  free  from  the  vice  im- 
puted to  it  Where  different  criminal  acts  constitute  parts 
of  the  same  transaction,  they  may  be  charged  in  the  same- 
count.     There  are  many  illustrations  of  this  rule,  among: 


Vol.  41]         JANUARY  TERM,  1894.  265 

Ksterly  Harvestliig  Machine  Co.  v.  Pringle. 

which  are  burglary  and  larceny.  It  is  permissible  to 
charge  a  barglary  only,  as  that  the  accused  broke  and  en- 
tered with  intent  to  steal  property,  and  also  a  larceny,  as 
that  he  then  and  there  stole  the  property  described;  and 
such  an  indictment  will  sustain  a  conviction  for  either  of 
the  crimes  charged.  (1  Bishop,  Criminal  Procedure,  423, 
439;  Breese  v.  StcUe,  12  O.  St.,  146;  State  v.  Brandon,  7 
Elan.,  106;  State  v.  Hayden,  46  la.,  12;  State  v.  J^rady, 
14  Vt,  353;  QmnumweaUh  v.  Tuck,  20  Pick.  [Mass.], 
356;  Joaslyn  v.  Commonwealth^  6  Met.  [Mass.],  236.) 

3.  It  is  contended,  also,  that  the  evidence  is  insufficient 
to  sustain  the  conviction ;  but  that  contention  is  based  upon 
the  proposition  that  the  jury  should  have  accepted  the  tes- 
timony of  the  witnesses  for  the  accused  rather  than  of  those 
for  the  state.  It  was  for  the  jury  to  say  which  set  of  wit- 
nesses should  be  credited.  There  is  no  error  in  the  record 
and  the  judgment  is 

Affiumeix 


EsTERLY  Harvesting  Machine  Company  v. 
Wesley  Pringle  et  al. 

Filed  Junb  26,  1894.    No.  5696. 

Comtraots:  Considebation.  Neither  the  promise  to  do  nor  the 
actual  doiDg  of  that  which  the  promisor  is  by  law  or  sabsisting 
contract  bound  to  do  is  a  sufficient  consideration  to  support  a 
promise  in  his  favor. 

Error  from  the  district  court  of  Perkins  county.    Tried 
bdow  before  Church,  J. 

Orimes  A  WUcoz,  for  plaintiff  in  error. 

Parsons  &  Logan,  conita. 
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Post,  J. 

This  was  an  action  of  replevin  in  the  district  court  of 
Perkins  county,  by  the  plainHff  in  error  against  the  de- 
fendants in  error,  to  recover  po&session  of  five  Esterly  har- 
vesters and  binders,  seven  Esterly  mowers,  and  a  miscel- 
laneous lot  of  repairs  and  fixtures.  The  plaintiff's  general 
ownership  of  said  property  was  conceded,  but  defendants 
claimed  possession  by  virtue  of  a  lien  thereon  for  freight 
and  storage,  as  will  hereafter  appear.  A  trial  was  had  in 
the  district  court,  which  resulted  in  a  verdict  and  judg- 
ment for  the  defendants  therein,  and  the  cause  was  removed 
into  this  court  for  review  upon  all^ations  of  error  by  the 
plaintiff.     The  material  facts  are  as  follows: 

On  the  20th  day  of  February,  1890,  the  parties  entered 
into  an  agreement  in  writing  whereby  the  defendants  un- 
dertook, as  agents,  to  sell  on  commission  the  machinery  of 
the  plaintiff  at  Grant,  in  Perkins  connty.  The  provisions 
of  said  agreement,  so  far  as  material  to  the  present  contro- 
versy, are  as  follows : 

''  The  party  of  the  second  part  [defendants],  for  and  in 
consideration  of  the  appointment  of  such  agency,  which  la 
hereby  accepted,  and  for  the  further  consideration  of  the 
commissions  herein  provided  for,  agree  as  follows: 

^'That  said  commissions  shall  be  in  full  for  all  charges 
for  handling,  exhibiting,  selling,  setting  up,  starting^  stor- 
ing, and  securing  payments,  also  for  all  other  baBineas  and 
expenses  connected  with  the  agency. 

*  4c  *  4:  *  ♦  4c 

''That  said  agent  is  to  receive  and  pay  transportation 
from  the  fisustory  on  all  machines,  twine,  and  extras  shipped 
him,  and  provide,  immediately  on  their  arrival,  proper 
storage  and  careful  protection  of  the  same  from  sun,  rain, 
and  wind,  and  to  keep  them  clean  and  bright  until  sold 
and  delivered. 
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''Or  he  will  deliver  the  machines  remaining  on  hand, 
complete  and  in  good  order  at  his  depot,  free  from  all 
freight  and  charges,  as  said  first  party  maj  elect  and  de- 
mand. The  said  agent  agrees  that  if  any  machines,  twine, 
or  extras  remain  nnsold  at  or  near  the  close  of  this  season's 
sales,  if  either  are  ordered  away,  he  will  promptly  deliver 
the  same  in  good  oraer  at  his  depot  free  from  all  freight 
and  charges;  and  the  said  agent  is  to  keep  the  party  of  the 
first  part  harmless  from  all  charges  for  storage,  reshipping, 
cartage,  and  taxes,  and  to  hold  all  unsold  machines,  and 
parts  of  machines,  on  hand  for  such  time  after  the  expira- 
tion of  this  contract  (not  to  exceed  one  year)  as  may  be 

desired  by  said  party  of  the  first  part. 

*  *  *  *  *  *  * 

'^The  party  of  the  second  part  hereby  guaranties  the 
sale  in  accordance  with  the  terms  of  this  contract,  and  the 
instructions  herein  contained,  of  all  the  machines  herein 
ordered,  and  by  him  ordered,  during  the  continuance  of 
this  contract,  and  promises  and  agrees  that  if  any  machines 
remain  unsold  on  the  1st  day  of  September,  1890,  he  will, 
at  the  option  and  upon  the  demand  of  the  party  of  the  first 
part,  either  execute  and  deliver  to  the  party  of  the  firs(; 
part  his  two  promissory  notes,  payable  November  1,  1891, 
and  November  1, 1892,  with  interest  from  August  1, 189L, 
each  in  a  sum  of  principal  equal  to  one-half  the  amount  at 
said  machines  so  remaining  unsold  at  the  prices  nan^ed 
herein  under  head  of  'List  Prices  and  Commissions  1st,' 
less  the  'commission'  thereon,  such  notes  to  be  indorsed 
by  some  responsible  party  or  otherwise  secured  if  required; 
or  he  will  deliver  the  machines  remaining  on  hand,  com- 
plete and  in  good  order,  at  his  railroad  depot  free  from  all 
freight  and  charges,  as  said  first  party  may  elect  and  de- 
mand. The  said  agent  agrees  that  if  any  machine  twine 
er  extras  remain  unsold  at  or  near  the  dose  of  this  season's 
mles,  if  eitho-  are  ordered  away,  he  will  promptly  deliver 
same  in  good  order  at  his  railroad  depot  free  from  all 
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freight  and  charges.  And  the  said  agent  is  to  keep  for 
storagCi  reshipping,  cartage,  and  taxes,  and  to  hold  all  un- 
sold  machines,  and  parts  of  machines,  on  hand  for  such 
time  after  the  expiration  of  this  contract  (not  to  exceed  one 
year)  as  may  be  desired  by  said  party  of  the  first  part 

'^  Nothing  herein  contained  shall  be  constraed  as  allow- 
ing the  party  of  the  second  part  a  lien  on  any  part  of  the 
machines,  twine,  or  extras,  or  proceeds  thereof;  it  being 
expressly  understood  and  agreed  that  the  same  is  the  prop- 
erty of  the  party  of  the  first  part,  to  be  delivered  it  on 
demand/' 

The  property  in  controversy  was  shipped  to  the  defend- 
ants and  received  by  them  pursuant  to  the  above  agreement 
and  remained  unsold  at  the  close  of  the  season  of  1890. 
During  the  month  of  October,  1890,  there  was  a  settlement 
between  the  parties  of  the  business  of  that  year  and  re- 
deipts  given.  In  the  month  of  June,  1891,  the  agreement 
not  having  been  renewed,  the  plaintiff  demanded  the  said 
property,  which  demand  was  refused,  hence  this  action. 

It  is  claimed  that  at  the  settlement  mentioned  Mr. 
Christensen,  the  plaintiff's  agent,  employed  defendants  to 
care  for  and  store  said  machines  and  fixtures  until  the  fol- 
lowing April,  and  agreed  that  they  should  have  a  lien 
thereon  for  their  storage  charges,  as  well  as  the  sura  of 
$116  for  freight  paid,  less  the  sum  of  $66  on  account  of  a 
note  executed  by. them  in  favor  of  the  plaintiff.  The 
agreement  thus  stated  is  denied  by  the  plaintiff.  It  is  fur- 
ther contended  by  the  plaintiff  that  such  promise,  if  made 
by  Christensen,  was  in  excess  of  his  authority.  To  sus- 
tain their  contention  the  defendants  rely  upon  the  testimony 
of  Wesley  Pringle,  which,  so  far  as  it  relates  to  the  ques- 
tion under  consideration,  is  as  follows: 

Q.  You  may  state  what,  if  anything,  in  the  way  of  an 
agreement  or  contract  you  had  with  Christensen  some  time 
in  October,  when  he  was  here  and  when  you  took  the  re- 
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6eipt  ID  full,  with  reference  to  the  machines  that  weref  left 
on  hand. 

A.  The  contract  was  this:  There  was  a  note  in  our  setr 
tlement  of  $65.90  that  was  made  payable  on  or  before  the 
Ist  of  April.  That  note  was  to  be  liquidated  when  the  com-t 
pany  settled.  They  were  to  take  the  machinery  away  from 
usy  or  we  were  to  become  their  agents,  and  we  were  to  pay 
that  note,  and  if  they  moved  the  machinery  we  were  to  get 
our  freights  out  of  it,  as  we  had  paid  Sayers  &  Walker, 
and  that  was  to  offset  the  note,  and  we  were  to  have  what 
was  coming  to  us  in  the  settlement.  That  is  the  reason 
that  I  had  this  receipt  in  full  on  this  contract. 

Q.  State  whetlier  or  not  any  computation  was  made  by 
yon  and  Christensen  at  that  time  with  reference  to  the 
amount  of  freight  that  you  had  paid. 

A.  No,  sir;  there  was  not  a  word  said.  We  did  not 
figure  out  exactly  the  amount  of  freight,  but  we  were  to 
take  these  goods  and  store  them  and  keep  them  until  they 
wanted  them,  until  they  were  called  for  by  their  agent  and 
OOF  freight  paid  to  us,  and  we  were  to  settle  up  and  turn 
over  the  repairs  and  machinery  to  our  successors,  as  they 
were  turned  over  to  us  by  Sayers  &  Walker  when  we  took 
the  goods. 

Q.  State  what  was  said  about  storage. 

A.  The  storage  was  to  be  paid  to  us  when  our  freight 
was  paid  to  us  and  the  goods  turned  over  to  somebody  ebe, 
provided  we  were  not  their  agents,  and  we  sent  and  told 
him  that  we  never  would  be  their  agent  as  long  as  Chris- 
tenson  was  the  general  agent  for  the  company. 

In  our  consideration  of  the  question  at  issue  we  have  as- 
sumed the  agreement  for  a  lien  to  have  been  made  by 
Christensen  as  alleged,  and  that  such  agreement  is  within 
the  scope  of  the  latter's  authority  as  the  plaintiff ^s  agent; 
but  does  it  follow  that  the  defendants  acquired  a  lien 
thereby  upon  the  property  which  they  can  assert  in  this 
action  as  against  the  plaintiff's  right  of  possession?     We 
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think  Doty  for  the  reason  that  such  agreement  is  not  sup- 
ported  by  any  sufficient  consideration.  (^  The  rule  is  ele* 
mentary  that  neither  the  promise  to  do  nor  the  actual  doing 
of  that  which  the  promisor  is  by  law  or  subsisting  con- 
tract bound  to  do  is  a  sufficient  consideration  to  support  a 
promise  in  his  favor.  j[Po]locky  Contracts,  177 ;  2  Parsons, 
Contracts,  437 ;  Bishop,  Contracts,  420;  Deacon  v.  Ghridkyy 
15C.B.  [Eng.],295;  BarUeU  v. TTywian,  14  Johns. [N.  Y.], 
260;  Reynolds  v.  Nugent,  25  Ind.,  328 ;  Ayres  v.  Chicago, 
R  I.  &  P.  R.  06.,  52  la.,  478 ;  Conover  v.  StiUwdl,  34  N. 
J.  Law,  64;  Hennessey  v.  HiU,  52  111.,  281;  WUhers  v. 
Ewing,  40  O.  St.,  400.)  It  is  apparent  from  the  agree- 
ment set  out  above  that  the  defendants  had  in  the  most  ex- 
plicit terms  obligated  themselves  to  store  and  care  for  the 
property  in  controversy  for  one  year  from  the  expiration 
thereof.  They  had  also,  in  no  uncertain  language,  stipu- 
lated that  they  should  not  have  a  lien  upon  said  property, 
but  would  deliver  it  to  the  plaintiff  on  demand.  Being 
bound  by  the  terms  of  their  own  valid  undertaking  to  ren- 
der the  services  contemplated  by  the  agreement  with  Chris- 
tensen,  it  follows  that  the  promise  of  the  latter  is  nvdum 
factum.  The  agreement  upon  which  defendants  rely  to 
support  their  alleged  lien  being  void  for  want  of  consider- 
ation, the  court  should  have  directed  a  verdict  for  the 
plaintiff.  The  judgment  is  accordingly  reversed  and  the 
cause  remanded  for  further  proceedings  in  the  district 
court 

BeV£B8£D  and   KEMANDED. 
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James  R.  Foree,  appellee,  v.  John  J.  Stubbb  et  al., 

APPELLANTS. 

FiLBD  JUNB  26,  1894.     No.  6358. 

1.  Quieting  Title:  Pubposb  op  Statute:  Multiplicitt  of 
Suns.  The  purpose  of  the  act  of  1873,  entitled  ''An  act  to 
qniet  title  to  real  estate"  (sees.  57, 58,  59,  eh.  73,  Comp.  Stats.), 
was  to  abolish  the  fiction  of  oonstrnctiTe  possession  and  pre- 
vent a  multiplicity  of  salts,  by  a  determination  in  one  action 
of  the  rights  of  all  persons  asserting  title  to  real  estate. 

3.  :  Right  to  Maintaih  Aonov.  Any  person  claiming  ti- 
tle to  real  property  in  this  state,  whether  in  or  ont  of  poeocapion, 
may  maintain  an  action  against  any  person  or  persons  claiming 
adversely,  for  the  purpose  of  determining  such  estate  and  quiet- 
ing title.  (BoUamd  v.  Challen,  110  U.  S.,  15.) 

3.  ■:  .    The  fourth  proposition  in  the  syllabus  of  the  ease 

of  8UUe  V.  Siawf  CUy  dt  P,  H.  Co.,  7  Neb.,  357,  overruled. 

4.  Taxes:   Libn  on  Rbal  Estate:  Dbbiqn  op  Statute.    The 

provision  of  the  revenue  law  by  which  taxes  are  declared  to  be 
a  perpetual  lien  is  designed  for  the  benefit  of  the  state  and  the 
ditferent  municipalities  which  are  authorized  to  provide  revenue 
by  taxation. 

&  Pnrehasers  of  property  at  tax  sales,  whether  for  invest- 
ment or  for  the  purpose  of  securing  title  thereto,  must  look  to 
the  remedy  prescribed  by  statute. 

6L  Foreolosure  of  Tax  Liens:  Limitation  of  Actions.  The 
limitation  of  the:  revenue  law  with  respect  to  the  period  within 
which  an  action  must  be  brought  to  enforce  a  tax  lien  does  not 
relate  to  the  remedy  merely,  but  to  the  cause  of  action.'  {Altxat^  ^ 

der  V.  Shaffer,  38  Neb.,  812.) 

Appeal  from  the  district  court  of  Burt  county.     Heard         ■»?*► 
below  before  Irvine,  J. 

W.  A.  Eedick  and  N.  J.  Sheckell^  for  appellants: 

The  plaintiff  cannot  maintain  this  suit  to  quiet  title  be- 
eanete  he  has  neither  the  legal  title  nor  the  actual  possession 
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of  the  land.   (8UUe  v.  Sioux  City  &  P.  B.  Cb.,  7  Neb.,  357 ; 
Snovxlen  v.  Ik/ler,  21  Neb.,  199.) 

CoDoediog,  for  the  purpoee  of  argument,  that  plaintiff's 
title  is  sufficient  to  maintain  the  action,  the  court  ought  to 
have  required  him  to  pay  the  tax  liens  and  interest,  as 
a  condition  of  equitable  relief,  notwithstanding  the  liens 
are  barred  by  statute.  (1  Pomeroy,  Equity  Jurisprudence, 
sees.  386,  388;  Sturgis  v.  Champneys^  5  M.  &  C.  [Eng.], 
97;  Orawford  v.  OaUoway,  29  Neb.,  261 ;  Loney  v.  Court- 
riay,  24  Neb.,  580;  Hunt  v.  Eaaterday,  10  Neb.,  165; 
Wygant  v.  Dahl,  26  Neb.,  562 ;  Comstock  v.  Johnson,  46 
N.  Y.,  615;  Tripp  V.  Cook,  26  Wend.  [N.  Y.],  143;  ifo- 
Donald  v.  Neilson,  2  Cow.  [N.  Y.],  139 ;  Coder  v.  Ship- 
man,  36  N.  Y.,  533;  Finch  v.  Finch,  10  O.  St.,  601; 
Hanaon  v.  Keating,  4  Hare  [Eng.],  1 ;  WhitaJcer  vl  HaU, 
1  Glyn  &  Jam.  [Eng.],  213;  CoMn  v.  Hartwell,  6  C.  & 
F.  [Eng.],  484*;  Wood  v.  Helmer,  10  Neb.,  65;  HarriM(m 
r.  Haas,  25  Ind.,  281.) 

Montgomery,  Charlton  &  Hall,  contra: 

The  statute  requires  neither  actual  possession  nor  l^al 
title  to  be  in  plaintiff.  (Comp.  Stats.,  sec.  57,  ch.  73.) 

A  lien  upon  land  for  taxes  is  unknown  unless  provided 
by  express  legislative  authority.  The  method  of  enforce* 
ment  and  the  duration  of  the  lien  are  dependent  upon  stat- 
utes. (Cooley,  Taxation  [Ist  ed.],  306 ;  Burroughs,  Taxa- 
tion [Ist  ed.],  271,  272;  HeiTie  v.  Levee  Commissioners, 
19  Wan.  [U.  8.],  656;  Kirkwood  v.  MagiU,  6  Kan.,  540.) 

A  statute  giving  a  lien  and  a  remedy  for  its  enforcement 
must  be  strictly  construed.  (Oeighton  v.  Manson,  27  Cal., 
614.) 

Equity  cannot  give  assistance  where  the  statute  has  pro- 
vided anoUier  remedy.  (People  v.  Biggins,  96  111.,  481.) 

Equity  cannot  give  a  remedy  to  oue  who  has  failed  to 
avail  himself  of  the  remedy  provided  by  law.  {Methodist 
Protestant  Church  v.  Mayor  and  City  Council  of  BaU^ 
more,  6  Gill  [Md.],  391.) 
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The  right  to  foreclose  the  tax  liens  expired  after  five 
years  and  the  certificates  are  of  no  force.  {Parker  v.  Mather 
^on,  21  Neb.,  546;  D'GeUe  v.  Sheldon,  27  Neb.,  829;  Al- 
exander  v,  Wilcox,  30  Neb.,  793 ;  Warren  v.  Demary,  33 
Neb.,  327.) 

A  court  of  equity  has  no  arbitrary  power  to  grant  relief 
independent  of  the  settled  rules  of  law  and  equity.  {Han^ 
^on  r.  KeaHng,  4  Hare  [Eng.],  1 ;  Whitaker  v.  Hall,  1  Glyn 
A  Jam.  [Eng.],  213.) 

Post,  J. 

Two  questions  are  presented  by  the  record  of  this  case, 
viz. :  First — Will  an  action  lie  by  a  party  out  of  possession 
of  real  estate,  but  claiming  an  interest  therein,  to  quiet  his 
title  as  against  one  in  possession?  Second — Will  the 
plaintiff,  in  an  action  to  quiet  title  as  against  one  in  pos- 
session, be  required,  as  a  condition  to  the  relief  sought,  to 
discharge  tax  liens  held  by  the  defendant  but  which  are 
barred  by  statute? 

We  are  embarrassed  somewhat  in  the  consideration  of 
the  question  first  stated  by  the  decision  of  this  court  in  State 
V.  Sioux  City  &  P.  R.  Co.,  7  Neb.,  357.  In  that  case  it  was 
held  that  in  order  to  maintain  an  action  to  quiet  title  by 
one  out  of  possession  the  legal  title  is  indispensable;  and 
such  is  conceded  to  be  the  rule,  particularly  in  those  juris- 
dictions where  the  distinction  between  legal  and  equitable 
remedies  is  still  recognized,  although  it  is  rejected  by  courts 
of  high  standing  as  applied  to  our  system,  where  the  relief 
depends  upon  the  facts  proved  rather  than  the  form  of  ac- 
tion. The  question  is,  therefore,  to  what  extent  the  rule, 
as  stated,  has  been  modified  by  statute  in  this  state?  By 
the  first  three  sections  of  the  act  of  1873,  entitled  ^'An  act 
to  quiet  title  to  real  estate^^  (sees.  57,  58,  59,  eh.  73,  Comp. 
Stats.),  it  is  provided : 

'^  Section  1.  That  an  action  may  be  brought  and  prose- 
cuted to  final  decree,  judgment,  or  order,  by  any  person  or 
22 
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persons,  whether  io  actual  possession  or  not,  claiming  title 
to  real  estate,  against  any  person  or  persons,  who  claim  aa 
adverse  estate  or  interest  therein,  for  the  purpose  of  deter- 
mining such  estate  or  interest,  and  quieting  the  title  to  said 
real  estate. 

''Sec.  2.  All  such  pleadings  and  proofs  and  subsequent 
proceedings  shall  be  had  in  such  action  now  pending  or 
hereafter  brought,  as  may  be  necessary  to  fully  settle  and 
determine  the  question  of  title  between  the  parties  to  said  ^ 
real  estate,  and  to  decree  the  title  to  the  same,  or  any  part 
thereof,  to  the  party  entitled  thereto;  and  the  court  may 
issue  the  appropriate  order  to  carry  such  decree,  judgment, 
or  order  into  effect. 

''Sec  3.  Any  |)er8on  or  persons  having  an  interest  in 
remainders  or  reversion  in  real  estate  shall  be  entitled  to 
all  the  rights  and  benefits  of  this  act" 

It  is  argued  that  the  construction  given  that  act  in  State 
r.  Sioux  City  &  P.  R.  Co,,  supra,  is  too  narrow,  notwith- 
standing the  term  "actual  possession,"  as  used  in  the  first 
section.  The  evident  purpose  thereof,  it  is  contended,  was 
to  abolish  the  fiction  of  constructive  possession  and  pre- 
vent a  multiplicity  of  suits  by  a  determination  in  one  ac- 
tion of  the  rights  of  all  {persons  asserting  title,  whether  in 
or  out  of  possession.  That  contention  finds  support  in  the 
case  of  McDonald  v.  Early,  16  Neb.,  63,  in  which  it  was 
held  that  an  action  to  quiet  title  would  lie  for  the  purpose  of 
determining  the  rights  of  parties,  neither  of  whom  claimed 
to  hold  the  legal  title;  and  in  the  opinion  of  the  court  it  i» 
declared  that  the  object  of  the  statute  "was  to  extend  the 
benefit  of  the  common  law  in  actions  of  this  character  to 
persons  claiming  title  to  real  property,  although  not  in  pos- 
session thereof." 

The  same  statute  was  before  the  supreme  court  of  the 
United  States  for  construction  in  the  case  of  Holland  v» 
Challen,  110  U.  S.,  15,  where,  after  a  careful  consideration 
of  tlie  subject,  the  doctrine  of  State  v.  Siova  City  &  P.  JK. 
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Co.  was  rejected.  The  law  of  this  state  is  there  declared 
to  be  that  '^anj  person  claiming  title  to  real  estate,  whether 
in  or  out  of  possession,  may  maintain  a  suit  against  one  who 
claims  an  adverse  estate  or  interest  in  it,  for  the  purpose 
of  determining  such  estate  and  quieting  the  title."  The 
question  was  subsequently  presented  in  Amdi  v.  Griggs, 
134  U.  8.,  316,  where  Holland  v.  Challen  was  cited  and 
followed.  Referring  to  our  statute  in  the  last  named  case 
the  court  says:  ''It  is  certainly  for  the  interest  of  the  state 
that  this  jurisdiction  of  the  court  should  be  maintained  and 
that  canses  of  apprehended  litigation  respecting  real  prop- 
erty necessarily  affecting  its  use  and  enjoyment  should  be 
removed,  for  so  long  as  they  remain  they  will  prevent  im^ 
provement  and  consequent  benefit  to  the  public.  It  is  a 
matter  of  every-day  observation  that  many  lots  of  laud 
in  our  cities  remain  unimproved  because  of  conflicting 
claims  to  them.  The  rightful  owner  of  a  parcel  in  this 
condition  hesitates  to  place  valuable  improvements  upon  it, 
and  others  are  unwilling  to  purchase  it,  much  less  to  erect 
buildings  upon  it,  with  the  certainty  of  litigation  and  pos- 
sible loss  of  the  whole,  ^c  *  *  To  meet  cases  of  this 
character  statutes  like  the  one  of  Nebraska  have  been 
passed  by  several  states,  and  they  accomplish  a  most  use- 
ful purpose;'^  and  the  provision  there  referred  to  was  held 
by  the  same  court  in  Reynolds  v.  CrawfordsvUle  First  Nat, 
Bank,  112  U.  S.,  405,  to  mean  the  same  as  an  Indiana 
statute  authorizing  an  action  to  determine  and  quiet  title 
to  real  estate  by  one  having  an  interest  therein,  whether  in 
or  out  of  possession. 

Under  a  statute  of  Arkansas,  which,  like  ours,  provides 
that  ''  an  action  may  be  brought  and  prosecuted  to  final 
decree,  judgment,  or  order  by  any  person  or  persons,  whether 
in  actual  possession  or  not,  claiming  title,'^  eta,  it  was  held 
in  Love  v,  Bryson,  67  Ark.,  589,  that  an  action  to  quiet 
title  would  lie  by  the  real  owner,  although  out  of  posses- 
session,  Holland  v,  ChaUen,  supra,  being  cited  with  ap- 
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proval ;  and  to  the  same  eflFect  are  Wofford  v.  Bailey,  57 
Mies.,  239;  Paxton  r.  Valley  Land  Co.,  67  Miaa.,  96; 
Mason  v.  Black,  87  Mo.,  329;  ConnediciU  Mutual  Life 
Ins.  Co.  V.  Smith,  22  S.  W.  Rep.  [Mo.],  623. 

It  is  suggested,  too,  that  the  Ohio  cases  cited  in  State  v. 
Sioux  City  &  P.  R,  Co,  are  not  authority  for  the  conclu- 
sion therein,  since  they  rest  upon  a  statute  materially  dif- 
ferent from  ours.  There  is  force  in  that  argument,  as  the 
Ohio  statute  then  in  force  limited  the  right  of  action  to 
''any  person  in  possession  by  himself  or  tenant.^'  In  no 
other  state,  we  believe,  has  a  statute  like  that  under  consid- 
eration been  held  to  exclude  from  its  operation  a  party 
who  in  good  faith  seeks  to  assert  an  equity  in  lands  as 
against  a  defendant  in  possession.  We  could  not  consent 
to  the  reversal  of  a  rule  of  this  court,  particularly  one  that 
has  beOome  a  rule  of  property,  simply  because  it  is  rejected 
by  the  United  States  courts  for  this  jurisdiction,  however 
much  a  conflict  with  those  courts  is  to  be  deplored ;  but 
where  we  entertain  a  settled  conviction  of  the  soundness  of 
the  rule  which  prevails  in  the  courts  of  the  United  States, 
uniformity  of  construction  is  a  strong  inducement  for  the 
abandonment  of  a  conflicting  rule  by  this  court.  It  fol- 
lows that  the  plaintiff,  although  out  of  possession,  was  en- 
titled to  maintain  the  action  to  quiet  his  title,  and  that  the 
case  of  State  v.  Sioux  City  &  P.  R.  Co,,  so  far  as  it  is  in 
conflict  with  the  rule  herein  stated,  is  overruled. 

2.  Should  the  plaintiff  have  been  required,  as  a  condi- 
tion to  relief,  to  discharge  the  tax  liens  against  which  the 
limitations  of  the  statute  had  run?  That  question  we  re- 
gard as  fully  settled  by  the  following  decisions  of  this 
court :  Helphrey  v,  Redick,  21  Neb.,  80 ;  I^  Oette  v.  Sheldon, 
27  Neb.,  829;  Warren  v.  Demary,  33  Neb.,  327;  Alexan- 
der V,  Shaffer,  38  Neb.,  812.  The  doctrine  of  those  cases 
is  that  the  provision  of  the  revenue  law  by  which  taxes  are 
declared  to  be  a  perpetual  lien  is  for  the  exclusive  benefit 
of  the  state  and  the  different  agencies  thereof  which  are 
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aatborized  to  raise  revenue  by  taxation  for  public  purposes. 
It  follows  that  purchasers  of  property  at  tax  sales^  whether 
for  investment  or  with  the  view  of  securing  title^  must  look 
to  the  remedy  prescribed  by  statute.  As  said  in  Alexander 
V,  Shaffer^  ''the  limitation  fixed  in  the  revenue  law  is  not 
.  merely  a  limitation  as  to  the  right  of  action,  but  it  is  a  lim- 
itation upon  the  duration  of  the  lien  itself,  and  that  upon 
tiie  expiration  of  the  period  it  is  not  merely  the  remedy  to 
enforce  the  lien  which  expired,  but  the  lien  itself  is  ex- 
tinguished absolutely/^  As  the  defendant  had  no  lien,  the 
district  oourt  was  right  in  holding  that  he  had  no  equities 
which  oonld  be  enforced  in  this  action.  The  maxim,  ''He 
who  seeks  equity  must  do  equity ,''  should  never  be  so  ap- 
plied as  to  require  performance  by  the  plaintiff  of  acts  not 
imposed  upon  him  by  established  prindples  of  law  or 
equity.  {Alexander  v.  Shaffer^  supra.)  It  follows  that  the 
judgment  of  the  district  oourt  is  right  and  i« 


Affirmkd. 


State  of  Kebbaibka,  ex  bel.  Stull  BBOTHBUBy  t. 
Joseph  S.  Bartley,  State  Tbeasueeb. 

FlL9  JUHS  36»  1894.     No.  6fNHL 

t  Btfttut^:  CoHSTiTUTioHAi*  LAW.  Coarts  will  not  h^Mtta 
declare  invalid  acts  pf  tbc  legislature  when  foond  to  be  in  m¥- 
etantial  conflict  with  the  Aindamental  law  of  the  stale. 

%  : .    The  ihet  that  a  statnie  is  within  the  letter  of  the 

oenatiintion  is  not  snfficient.  It  must  also  be  in  sobstantlal 
compliance  with  the  spiiit  and  pnrpoee  thereeC 

3L  ;  — — .    Ad  act  which  Tiolatee  the  tme  meaning  and  in- 

tent of  the  constitution  and  is  an  evasion  of  its  general  ezprem 
or  plainly  implied  purpose  is  as  clearly  void  as  if  in  ezpreas 
terms  prohibited. 
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Constitational  Iaw:  Permanent  School  Fund:  Tbansfbb 
TO  Othkb  Fund.  The  probibition  of  section  9  of  arfciele  8  of 
the  coDBtitiition,  against  the  transfer  of  the  permanent  adiool 
fund  to  any  other  land,  is  an  express  limitation  npon  the  powers 
of  the  legislature;  aud  the  restraint  thus  impoeed  cannot  be  dis- 
legarded  upon  the  pretense  of  a  supposed  necessity  resnltlDg 
from  a  change  of  conditions,  or  in  deference  to  tiie  Judgment  of  , 
the  legislature. 

— : :  Tbarsfsb  of  Funds:  State  Tbbabubbe.    By  the  act  of 

1891,  amendatory  of  section  25,  article  1,  chapter  80,  CompUed 
Statutes,  it  was  provided  that  the  state  treasurer  should  pay 
warrants  drawn  against  other  funds  oat  of  the  permanent  school 
ftind,  and  hold  them  as  an  investment  of  the  permanent  school 
ftmd.  BM,  To  contemplate  a  transfer  of  that  fund  to  other 
fbnds,  and,  therefore,  in  conflict  with  section  9,  article  8,  of  the 
constitution. 

Permanent  School  Fund.    By  the  provision  of  the  constits- 
tion  above  cited  the  state  is  made  the  trustee  of  the  permanent 
'     school  fund. 


:  Invksthbnt  in  Statk  Wabbantb.    If,  as  trustee  for 

said  fand,  the  state  desires  to  invest  the  same  in  state  warrants,  it 

'.must  do  80  on  terms  of  equality  with  other  investors, and  cannol 
enforce  the  sale  to  it  by  holders  of  such  securities. 

State  Treasurer :  Liability  fob  Tbansfbb  of  Funds.  An 
act  of  the  legislature  for  the  transfer  of  the  permanent  school  fkmd 
to  tiie  general  fund  of  the  state  is  no  protection  to  the  treasurer, 
and  the  latter  is  liable  to  the  school  fond  for  all  money  disbursed 
In  pursnaDce  of  such  an  act.  * 


9.  '-:  BbtY  to  Registeb  Wabbakts.    It  la  the  duty  of  the 

treasurer,  on  demand  of  the  holder,  to  register  state  warrants  in 
the  order  presented,  when  not  paid  for  want  of  funds. 

10.  :  Wabbantb  on  Gbnbbal  Fund:  Riohts  of  Holdkbs. 

*         The  holder  of  general  fund  warrants  is  not  required  to  receive  in 

payment  thereof  money  known  to  belong  to  the  permanent 
si  hool  fund,  where  such  payment  would  amount  to  a  misappro- 
priation of  such  fund  by  the  treasurer. 

Original  application  for  mandamua, 

C  C  Flansburg,  for  relators. 

Oeorge  H.  Hastings,  Attorney  General^  for  respondent 
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Post,  J. 

This  ifl  an  original  application  for  a  writ  of  mcmdamus 
to  require  the  respondent,  as  state  treasurer,  to  raster  cer- 
tain general  fund  warrants,  and  is  submitted  upon  the  fol- 
lowing stipulation  t 

''It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  hereto,  for  the  purpose  of  this  case,  and  as  the  facts 
upon  which  the  same  is  to  be  determined,  that  William  StuU 
and  Louis  Stull  are  partners  doing  business  under  the  firm 
nameof  Stnll  Bros.,  in  the  city  of  Lincoln,  Nebraska;  that 
the  respondent  is  the  duly  elected,  qualified,  and  acting  treas- 
urer of  the  state  of  Nebraska,  and  has  been  such  ever  since 
about  the  14th  day  of  January,  1893;  thit  by  the  proper 
officers,  and  under  the  authority  of*  law,  there  was  duly  and 
regularly  issued^th^  state  warrants  in  theplaintiff^s  petition 
eet  forth,  payable  Out  of  the  geiieral  fund  t>f  the  state  of 
Nebraska,  delivered  to  the  persons  in  whose  favor  Ihey  were 
<lrawn,  is  in  said  petition  set  fbrtii,  land  that  said  persons 
^uly  indorsed  tKeir  names  upon  the  back  erf  said  warrants 
and  sold  and  delivered  thent^to  the  WidStiifl  Brd^^for 
tiie  amouffat  of  the  face  of  the  warrants  and  a  preniiutn  of 
hi\h  |)er  cent  6ver  and  above  their  fkcevalnel  that  the  said 
Stull  Bros.V prior  to  the  14tb  di^  of  May,  1894^piircliaseil 
all  of  the  said  warrants  in  the  said  petitioii  set  forth,  as 
hereinbefore  stipulated,  and  the  same  were  made  payiibletb 
the  order  of  said' Stull  Bros.,  by  indorsement,  and  there- 
iipoh  the  said  Stull  Bros.,  on  the  said  14th  day  of  May, 
became  and  were  the  legal  holders  and  owners  of  the  said 
warrants,  and  still  hold  and  own  the  same;  that  oh  the 
i4th  day  of  May,  aforesaid,  the  said  Stull  Bros,  duly  pre- 
sented the  warrants,  in  their  petition  described,  to  the  re* 
idpondent  Joseph  S.  Bartley  at  the  state  treasury  in  the  city 
-of  Lincoln;  that  at  said  time  the  said  Stull  Bros,  inquired 
of  the  said  Joseph  S.  Bartley  if  there  was  any  money  in 
the  general  fund  upon  wliich  said  warrants  were  drawn  for 
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the  payment  of  the  same^  and  the  said  Joseph  8.  Bartley 
replied  that  there  was  no  money  in  the  said  general  fund  for 
their  payment,  but  at  the  same  time  offered  to  pay  to  said 
Stull  Bros,  the  face  of  said  warrants  out  of  the  moneys  be- 
longing to  the  permanent  school  fund  of  the  state  of  Ne- 
braska, under  and  by  virtue  of  the  authority  of  a  resoiu* 
tion  passed  by  the  board  of  commissioners  for  the  sale,^ 
leasing,  and  general  management  of  all  lands  and  funds 
set  apart  for  educational  purposes,  and  for  the  investment 
of  school  funds  3  that  thereupon  the  said  Stull  Bros,  de- 
clined to  accept  the  face  of  said  warrants,  and  upon  learn- 
ing that  there  was  no  money  in  the  general  fund  of  said 
state  for  the  payment  of  said  warrants,  demanded  that  the 
same  be  registered  for  payment;  that  the  said  state  treas- 
urer (respondent  herein,  Joseph  S,  Bartley)  refused  to  reg- 
ister the  same,  but  offered  to  pay  the  iaoe  of  said  warranta 
to  the  said  Stull  Bros,  and  hold  the  same  as  an  investment 
for  the  permanent  school  fund,  under  the  instrootions  of 
the  said  resolution  heretofore  referred  to;  that  there  waa  in 
fact  no  money  in  the  general  fund  for  the  payment  of  the- 
said  warrants,  and  is  not  at  the  present  time^  and  npon 
the  refusal  of  the  said  Stull  Bros,  to  acoept  the  amonpt  of 
the  fiice  of  said  warrants  and  deliver  them  over  to  the 
treasurer  as  an  investment  of  the  school  fund  aforesaid,, 
the  said  Joseph  S.  Bartley,  treasurer  as  aforesaid,  re- 
fused to  roister  the  same;  that  on  the  10th  day  of  M^, 
1894,  at  the  regular  meeting,  the  board  of  edueati^nar 
lands  and  funds  duly  passed  and  adopted  a  resolution 
authorizing  the  investment  of  the  sum  of  $250,000  in  cur- 
rent unr^stered  warrants  of  the  state,  a  copy  of  which 
said  resolution  is  hereto  attached,  marked  'A';  that  siud 
warrants,  and  all  of  them,  were  duly  issued  in  pursuance 
of  an  appropriation  duly  made  and  secured  by  the  levy  or 
tax  for  their  payment.'^ 

The  resolution  above  referred  to  is  in  the  following  lan- 
guage: • 
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^^Resolved^  That  the  sum  of  two  hundred  thousand  dol- 
lars of  the  permanent  school  fund  of  the  state  of  Ne- 
braska, or  as  much  thereof  as  may  be  necessary,  be,  and 
hereby  is,  set  apart  from  which  to  pay  outstanding  war- 
rants drawn  upon  the  general  fund,  which  warrants  are 
registered  and  bearing  numbers  from  Nos.  13292  to  16000, 
inclusive,  together  with  accrued  interest,  it  being  deter- 
mined by  this  board  that  said  warrants  are  drawn  in  pur- 
suance of  ,an  appropriation  made  by  the  legislature  and 
secured  by  the  levy  of  a  tax  for  their  payment,  and  there- 
fore are  state  securities;  and  the  state  treasurer  is  instructed 
to  at  once  notify  the  several  parties  in  whose  names  said 
warrants  are  registered  of  his  readiness  and  purpose  to  pay 
said^  warrants,  so  that  interest  on  the  same  shall  cease,  as 
provided  in  chapter  93  of  the  Compiled  Statutes  of  Ne- 
braska, and  when  so  paid  the  warrants  shall  be  held  by  the 
treaaarer  aa  ap  investment  of  the  permanent  school  fimd^ 
and  shall  be  stamped  and  aigned  as  provided  by  law. 

**  jRuolved,  dJw,  That  the  further  sum  of  two  hundred 
and  fifiy  tbonaand  dollars  of  the  permanent  school  fund  of 
the  atgte,  or  aa  much  thereof  48  may  be  necessary,  be,  and 
ia  hereby,  set  apart  from  which  to  pay  current  unregirtered 
warrants  already  drawui  aa  well  as  those  which  may  here- 
aft«r  be  drawn,  against  the  general  fund  under  appropria- 
tiqoa  made  at  the  last  I^ialature,  it  being  determined  by 
thia  board  that  socb  appropriations  are  secured  hj  a  levy 
of  tkz  ibr  their  jiayment;'  afnd  th6  state  itnansurer  ia  hereby 
directed  to  pay  such  warrants  aa  they  may  be  presented  at 
the  state  treasury,  and  stamp,  sign,  and  hold  the  same  aa 
an  investment  of  the  permanent  school  fund,  as  provided 
by  statute. 

**  Ite9ohedy  further.  That  the  state  treasurer,  a  member 
of  this  board,  be,  and  hereby  is,  empowered  to  act  in  its 
behalf  in  determining  any  questions  as  to  the  genuineness 
and  ownership  of  any  and  all  warrants  presented  under 
the  foregoing  two  resolutions,  and  when  in  doubt  he  will 
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refer  the  matter  to  the  chairman,  to  be  sabmitted  to  the 
board  for  its  deoiaion/' 

Two  questions  are  presented  by  the  facts  stated,  viz. : 
First — Does  the  foref^oing  resolution  contemplate  a  transfer 
of  a  part  of  the  permanent  school  fund  to  the  general  fund 
of  the  state  within  the  prohibition  of  section  9,  article  8, 
of  the  constitution?  Second — Conceding  the  action  of  the 
state  board  to  be  in  effect  a  transfer  pro  tamto  of  the  per- 
manent school  fund,  and,  therctfore,  yiolative  o&the  consti- 
tution, will  the  relators  be  beard  in  this  action  to  complain, 
inasmuch  as  the  respondent  offers  to  pay  their  warrants  in 
full?  The  section  of  the  constitution  above  referred  to 
reads  as  follows:  ''All  funds  belonging  to  the  state  for 
educational  purposes,  the  interest  and  income  whereof  only 
are  to  be  used,  shall  be  deemed  trust  funds  held  by  the 
state,  and  the  state  shall  supply  all  losses  thereof  that  may 
Id  any  manner  aoerue,  jso-that  the  'same  shall  remain  for- 
ever inviolate^and  undiminished  *  and  shall  not  be^in vested 
or  loaned  except  on  United  States  or  state  securities,  or 
registei-ed  county  bonds  of  this  stdte;  and  such  funds,  with 
the  intere$t'and  income  thereof,  are'hereby  solemnly  pledged 
ibf  the  put^posies  for  which  they  are  granted  and  -set  apart, 
and  shall  not  b^  transferred  to  any  other  fund  for  olher 
uses/'  By  section  25,  ai'ticle  1,  of  cliapter  80,  Comt'tl^d 
Statutes,  as  amended  hi  1891- it  is  provided  that  the  boiard 
of  educational  lands  and  fund^  shall,  at'their  regular  kneet- 
ings,  make  the  necessary  orders  for  the  investment  bf  the 
principal  of  the  fund  derived  from  the  school  lands  of  the 
state  in  United  States  or  stat^  securities  and  registered 
-county  bonds  ;^"Prowrfc(i>  That  when  any  state  warrant 
issued  in  pursuance  of  an  appropriation  made  by  the  1^^- 
lature,  and  secured  by  the  levy  of  a  fox  for  its  payment, 
shall  be  presented  to  the  state  treasurer  for  paynlient,  and 
there  shall  not  be  money  in  th^  proper  fund  to  pay  said 
warrant,  the  state  treasurer  shall  pay  the  amount  du^  on 
said  warrant  from  any  funds  in  the  state  treasury  belonging 
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to  the  permanent  school  fund,  and  shall  hcdd  said  warrant 
as  an  investment  of  said  permanent  school  fnnd/^  eta 

It  is  clear  that  by  the  foregoing  resolution  the  state  board 
intended  to  give  effect  to  this  statute.  The  real  controversy 
therefore  is  with  respect  to  the  validity  of  the  act  of  1891, 
having  for  its  object  the  investment  of  the  permanent 
sdiool  fund.  In  State  v.  Bartley,  40  Neb.,  298,  that  act 
was  before  us,  where  it  was  held  that  in  so  far  as  it  was 
songht  thereby  to  confer  upon  the  treasurer  alone  authority 
to  invest  the  permanent  school  fund,  it  is  in  conflict  with 
the  provisions  of  section  1,  article  8,  of  the  constitution. 
We  are  constrained  to  hold,  after  a  careful  oonsideratioil 
of  the  subject,  that  said  «ot  provides  in  substance  for  a 
transfer  to  the  general  fund  of  the  permanent  school  imid 
of  the  state,  and  is,  therefore,  in  conflict  also  with  the 
section  of  the  constitution  above  set  out.  It  is  a  well 
settled  and  salutary  rule  that  nothing  but  a  clear  and 
manifest  violation  of  the  constitution  will  justify  the  ju^ 
dicial  annulment  of  the*  legislative  will.  It  is,  however, 
quite  as  well  established  that  courts  will  not  hesitate 
to  condemn  acts  when  '  found  to  be  in  substantial  con^ 
'flict  with  the  fundamental  law  of  the  land.  An  ele>- 
mentary  rule  of  bCdnbtruction  is  that  an  art  which  vi61fliteb 
'the  true  meaning  and-  hitent  of  the  constitutibti  ^  is  so 
much  within  its  prohibition  as  if  it  were  a  violation  olf 
the  strict  letter  thereof;  and  aii  act  in  evasion  of  the  con- 
stitution, as  properly  interpreted  and  understood,  and  fru^ 
trating  its  general,  express,  or  plainly  implied  purpose^' is 
as  clearly  void  as  if  in  express  terms  forbidden.  (People  v. 
Allen,  42  N.  Y.,  404;  People  v.  Albertson,  55  KY.,  50; 
WensJer  v.  People,  58  N.  Y.,  516;  Di^rict  Couti  Oa»e,  84 
O.  St.,  440;  People  v.  Parks,  58  Cal.,  635.) 

That  no  adequate  provision  is  made  for  the  profitablis 
investment  of  our  rapidly  increasing  permanent  school 
fund  is  a  fact  greatly  to  be  deplored ;  but  the  provision 
against  the  transfer  of  that  fund  is  an  express  limitation 
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upon  the  power  of  the  legislature ;  and  a  disregard  of  the 
restraint  thus  imposed  cannot  be  sanctioned  upon  any  pre- 
tense of  a  supposed  necessity  resalting  from  a  change  of 
conditions  or  in  deference  to  the  judgment  of  the  legislature. 
We  shall  not  argue  to  prove  that  an  act  which  provides 
for  the  defraying  of  current  expenses  of  the  state,  and 
the  enforc^  payment  of  outstanding  general  fund  warrants 
from  the  permanent  school  fund,  is  a  transfer  of  that  fund. 
The  fact  that  such  a  transaction  is  by  the  legislature  de- 
nominated an  investment  is  wholly  immaterial.  Suppose 
the  declared  pnrpose  of  the  act  had  been  to  use  the  fund  in 
question  for  payment  of  salaries  of  the  ezecutive  and  ju- 
dicial officers  of  the  state  and  members  of  the  l^islature. 
Who  can  doubt  that  it  would  have  been  a  flagrant  viola- 
tion of  the  constitution?  Yet  by  no  process  of  reasoning 
can  it  be  proved  that  the  character  of  the  transaction  is 
altered  by  calling  it  an  investment  instead  of  transfer.  We 
most  not,  however,  be  nnderstood  as  holding  that  warrants 
against  the  general  fund  are  not  state  aeoorities  within  the 
meaning  of  the  oooatitution.  Although  that  qoeation  is 
not  presented  by  this  record,  following  1%  re  Stale  War^ 
ranie,  26  Neb.,  669,  and  State  v.  Badkiy^  eupra,  we  assume 
then  to  be  legitimate  investments  for  the  permanent  school 
fund;  but  if  the  state,  ^s  trustee  for  said  fund,  desires  to 
invest  in  that  class  of  securities,  it  is  required  to  do  so  on 
terms  of  equality  with  other  investors.  We  are  aware  of 
no  precise4§gi»l  defimti^  of.the.terin  'Mavfastment''  as  ap- 
plied to  money.  In  common  speecb  it  means  the  loaning 
or  putting  out  of  money  at  interest  so  as  to  produce  an  in- 
come. {People  «•  Vlioa  Ins.  Cb.,  16  Johns.  [N.  Y.],  358 ; 
8eoU  V.  Depey^er,  1  Edw.  Ch.  [N.  Y.],  613;  Shoemaker 
V.  Smithy  37  Ind.,  122.)  It  implies  the  oontractual  rela- 
tion of  purchaser  and  seller  or  borrower  and  lender,  and 
in  that  sense  it  is  employed  in  the  constitution.  It  fol- 
lows that  the  state,  in  its  relation  as  trustee,  can  no  more 
require  the  holder  of  state  warrants  to  part  with  them  than 
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it  can  enforce  the  sale  by  a  citizen  of  any  other  species  of 
property. 

It  remains  to  be  determined  whether  these  relators  have 
any  standing  in  court  in  view  of  the  respondent's  offer  to 
pay  their  warrants.  We  have  seen  that  the  money  which- 
it  was  proposed  to  use  for  that  purpose  is  declared  to  be  a 
trust  fund  and  that  such  an  application  thereof  is  not 
only  a  breach  of  the  trust  imposed  upon  the  state,  but  a  pal- 
pable violation  of  the  constitution.  For  such  a  misappro- 
priation of  that  fund  neither  the  act  of  the  legislature  nor 
the  resolution  would  afford  protection  to  the  state  board, 
the  treasurer,  or  the  relators.  A  more  radical  but  quite 
as  fair  a  statement  of  the  respondent's  position  is  that 
the  state  can  discharge  its  obligations  to  creditors  by  re- 
quiring them  to  receive  in  payment  money  held  by  it  as 
trustee  and  for  which  they  could  be  called  upon  at  any 
time  to  account,  a  proposition  as  unsound  in  law  as  it  is  in 
morals,  and  not  deserving  of  further  consideration  in  this 
connection.  It  is  proper  to  observe,  in  conclusion,  that 
relief  on  the. line  of  the  act  here  considered  cannot,  in 
view  of  the  restrictions  upon  the  power  of  the  legislature, 
be  at^ined  by  statutory  enactments,  but  must  be  sought 
through  a  change  in  the  fundamental  law  of  the  state. 
The  peremptory  writ  of  mandamvs  is  allowed  as  prayed. 


Writ  allowed. 


KiRKENDALL,  JONEB  &  Co.  V.  E.  F.  DaVIS,  ShERIPP. 

FiLBD  JUNB  26,  1894.     No.  6334. 

1.  An  assignment  of  error,  as  to  the  admiasion  of  iDcompetent, 
irrelevant,  and  immaterial  evidence  at  the  trial  of  a  caoae,  will 
not  be  considered  in  this  oonrt  anless  the  particalar  mlings  so 
claimed  to  be  erroneons  are  specificaUy  pointed  out  in  an  assign- 
ment of  error  in  the  petition  in  error. 
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%  The  Yerdict  of  the  jury  on  the  trial  of  a  caaae,  baaed  apoA 
oonflictiog  teetimony,  will  not  be  distiirbed  bj  this  court  nnleM 
manifestly  wrong. 

a  Bstoppel:  Balks:  Attachment:  Skflxvik.  Where  a  stock 
of  boots  and  shoes  were  ordered  shipped  to  a  firm,  unknown  to 
them,  by  one  claiming  to  act  as  their  agent,  bat  who  was  in  no 
way  aathorized  so  to  act,  and  such  firm  received  and  paid  the 
freight  on  said  stock,  and,  after  holding  them  for  about  thirty 
days,  allowed  the  party  so  ordering  the  goods  to  remove  them 
from  their  store  and  to  another  town,  and  a  creditor  of  a  firm, 
of  which  such  party  was  formerly  a  member,  attached  the 
goods,  and  upon  inquiring  of  the  firm^  making  the  original  ship- 
ment was  told  by  a  member  of  the  firm  that  they  claimed  no 
title  to  the  goods,  and  they  would  make  no  interference  in  the 
attachment  proceedings  and  fhrther  advised  the  prosecution  of 
the  attachment  proceedings  to  judgment  and  sale,  held,  that 
such  statements  made  to  the  representative  of  the  attaching 
creditors,  where  he,  on  the  strength  of  said  statements,  incurred 
in  their  behalf  additional  expenses  in  prosecuting  the  proceed- 
ings in  attachment,  worked  an  estoppel  of  the  shipper  of  said 
goods,  and  concluded  the  firm  from  setting  up  a  title  to  them 
in  a  subsequent  action  of  replevin  to  recover  the  possession  of 
the  goods  from  the  officer  holding  them  by  virtue  of  the  levy  of 
writs  issued  in  said  attachment  proceedings. 

Erbob  from  the  district  court  of  Gage  county.  Tried 
below  before  Bboady,  J.  ^ 

OriggSf  Binaker  &  Bibb,  for  plaiotiffd  in  error,  cited  i 
Sdiool  Biairict  v.  Randall,  5  Neb.,  411;  Hoiti  v.  Holcomb, 
3  Foster  [N.  H.],  554;  Hardman  v.  Booth,  1  H.&C.  [Eng.], 
893;  Dean  v,  Yatea,  22  O.  St,  389;  Be  Nayer  v.  State  Nat. 
Bank,  8  Neb.,  104;  Strauss  r.  Minzesheimer,  78  111.,  493; 
Behrens  v.  Germania  Fire  Ins.  Co,,  19  N.  W.  Rep.  pa.], 
839;  Powell  v.  Rogeis,  106  III.,  318;  Reed  v.  Bagley,  24 
Neb.,  336. 

R.  W.  Sabin,  contra,  cited :  Heyn  v.  O^Hagen,  26  N.  W. 
Rep.  [Mich.],  861 ;  Sandwich  Mfg.  Co.  v.  Shiley,  15  Neb., 
109;  Meister  v.  Bimey,  24  Mich.,  435;  Ooodman  v.  -Ken- 
nedy, 10  Neb.,  273;  Bardwdl  v.  Stubbed,  17  Neb.,  485. 
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Harrison,  J. 

This  is  an  action  of  replevin  oommenoed  in  the  county 
court  of  Ghige  connty,  and,  from  a  judgment  there  rendered, 
appealed  to  the  district  court.  The  relief  sought  was  to 
obtain  possession  of  eleven  boxes  of  boots  and  shoes  and 
slippers,  of  the  allied  value  of  $379.64,  which  had  been 
seised  by  the  defendant,  the  sheriff  of  Gage  county,  by  vir- 
tue of  a  writ  or  writs  of  attachment.  The  petition  filed  was 
in  the  usual  form.  Defendant,  for  answer,  filed  a  general 
denial  as  to  all  the  allegations  of  the  petition,  excepting  the 
one  as  to  the  value  of  the  property.  There  was  a  trial  to 
the  court  and  a  jury,  a  verdict  for  defendant.  Plaintiffs 
filed  a  motion  for  a  new  trial,  which  was  overruled,  and 
judgment  rendered  for  defendant,  to  reverse  which  the 
plaintiff  has  prosecuted  petition  in  error  to  this  court. 

One  assignment  of  error,  which  is  argued  by  counsel  for 
plaintifb  in  error  in  brief  filed,  is  that  the  court  erred  in 
overruling  the  objection  of  plaintiffs  to  incompetent,  irrele- 
vant, immaterial  evidence  offered  by  the  defendant  It 
has  been  held  that  it  is  sufficient,  in  a  motion  for  a  new 
trial,  to  assign  an  alleged  error  in  the  admission  or  exclu- 
sion of  testimony  in  this  general  manner.  (See  Laharee  v. 
Kloiterman,  33  Neb.,  166,  and  Davis  v.  Oetchdl,  32  Neb., 
808.)  But  in  both  of  these  cases  it  is  further  held  that  such 
an  assignment  of  error  is  not  proper  or  permissible  in  a 
petition  in  error;  that  in  the  latter  the  particular  rulings 
which  are  claimed  to  be  erroneous  must  be  pointed  out 
specifically.  The  above  assignment  of  error  is  too  general 
and  does  not  entitle  the  plaintiffs  in  error  to  have  the  errors 
in  Admitting  the  testimony,  if  any,  reviewed. 

The  only  other  assignment  of  error  which  is  argued  and 
insisted  upon  is,  that  the  verdict  is  contrary  to  the  evidence 
and  the  law.  The  evidence  disclosed  that  one  J.  W.  Wright 
was  negotiating  with  the  firm  of  Le  Gros,  Bigelow  &  Co., 
of  Lincoln,  Nebraska,  with  a  view  to  becoming  a  member 
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of  the  firm;  that  during  the  time  that  the  negotiations 
were  in  progress  he  went  to  Omaha  and  ordered  the  goods 
in  controversy  of  the  plaintiffs,  stating  that  he  was  buying 
for  Le  Grosy  Bigelow  &  Co.,  and  ordered  them  forwarded 
to  the  firm,  which  was  done.  The  goods  were  received  by 
Le  Gros,  Bigelow  &  Co.  at  their  place  of  business  in  Lin- 
coln, and  the  freight  paid  by  the  firm,  although  the  testi- 
mony further  shows  that  they  did  not  understand  why  the 
goods  should  have  been  shipped  to  them,  and  that  in  a  con- 
versation between  members  of  the  firm,  in  reference  to  the 
goods  while  they  were  on  the  sidewalk,  where  they  had  been 
deposited  by  the  drayman  when  brought  from  the  depot, 
one  of  them  remarked  that  they  probably  were  goods  which 
had  been  ordered  by  Wright.  The  boxes  containing  the 
goods  were  taken  into  the  store-room  of  the  firm  and  there 
placed  with  some  other  boxes  of  similar  goods  belonging 
to  Wright,  which  he  had  been  allowed  to  store  there  and 
were  not  opened.  Soon  afterwards  the  negotiations  between 
the  firm  and  Wright  were  broken  off  and  Wright  took  his 
departure  for  Horton,  Kansas,  to  which  point  he  shipped 
the  goods  which  had  been  stored  in  the  room  of  the  firm, 
including  the  cases  of  boots,  etc.,  in  controversy  in  this 
suit.  In  the  meantime  the  Lincoln  firm  had  notified 
plaintifis  of  the  receipt  of  the  goods,  and  the  further  fact 
that  they  had  not  ordered  them;  but  they  allowed  Wright 
to  remove  them,  interposing  no  objections  to  such  action 
on  his  part.  We  think,  unquestionably,  that  the  manner 
in  which  the  goods  were  obtained  by  Wright  from  plaint- 
iffs constituted  a  fraud  as  against  them,  for  he  very  clearly 
bad  no  authority  to  order  them  as  he  did,  in  the  name  of 
or  for  Le  Gros,  Bigelow  &  Co.;  and  further,  that  it  is  fair 
to  conclude  that  the  order  was  so  given  on  his  part  with  the 
purpose  and  intent  of  thus  obtaining  possession  of  the 
goods,  and  without  paying  for  them ;  and  the  title  to  the 
goods  did  not  pass  but  remained  in  plaintiffs,  and  they 
could  pursue  the  goods  and  take  them  by  replevin,  if  found 
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in  specie,  from  Wright  or  from  the  attaching  creditors; 
and  if  they  had  not,  by  their  words  or  actions,  destroyed 
this  right,  it  existed  at  the  oommeiicemeDt  of  this  suit  A 
Mr.  White,  who  represented  one  of  the  attaching  creditors 
of  Wright  &  Flanagan,  at  whose  instance  the  writ  levied 
upon  the  goods,  and  upon  which  the  sheriff 's  right  to  hold 
them  was  predicated,  gives  the  following  evidence: 

Q.  After  you  had  caused  the  goods  to  be  attached,  did 
you  go  to  Omaha  and  see  Eirkendall,  Jones  &  Co.? 

A.  Yes,  I  did.  I  made  two  trips.  I  did  not  see  them 
the  first  time.  I  went  to  ascertain  from  them  whether 
he  was  going  to  lay  any  claim  for  the  goods  or  whether 
they  would  fight  me  on  an  attachment  suit  Mr.  Coe  said: 
"We  have  nothing  to  do  with  this  case.  We  shipped  those 
goods  to  Le  GroB,  Bigelow  &  Co.,  and  they  are  their  goods, 
and  we  shall  collect  from  them  when  it  is  due;''  and  he 
said :  "My  advice  is  to  go  right  on  and  sell  them.  We 
have  nothing  to  do  with  that.  They  have  held  the  goods 
there  for  thirty  days,  and  we  shall  collect  from  them  when 
it  is  due." 

Q.  What  was  said  about  Le  Gros  receiving  and  paying 
the  freight  on  them? 

A.  He  said:  "He  has  received  the  goods  and  paid  the 
freight  and  we  have  nothing  to  do  with  them.  The  title 
has  passed  from  us." 

Q.  What  did  you  do?  * 

A.  I  came  right  back  and  commenced  proceedings  here. 

Q.  Did  you  go  to  any  expense  after  that  towards  going 
ahead  with  the  proceedings? 

A.  1  paid  out  quite  a  lot  of  money. 

Plaintiffs  object  to  that  and  ask  to  have  that  answer 
stricken  out     Objection  overruled.     Exception  taken. 

Q.  About  what  expense  did  you  cause  to  be  done  and 
were  you  put  to  by  reason  of  their  telling  you  to  go  ahead? 

Objected  to,  as  immaterial,  incompetent,  and  irrelevant. 
Objection  overruled.  Exception  taken,  for  the  reason  stated. 
23 


290  •  NEBRASKA  REPORTa         [Vol.  41 


Klrkendall  t.  Dayii. 


A.  I  think — my  recollection  of  it  is  that  I  paid  oat  in 
the  neighborhood  of  $30  after  that. 

Q.  Did  you  make  a  trip  back  to  Beatrice  and  give  in- 
structions in  relation  to  it  at  that  time? 

A.  Yes ;  I  made  two  trips. 

Q.  I  mean  after  you  had  seen  Mr.  Coe  and  had  this  con- 
versation.    Did  you  then  go  back  to  Beatrice? 

A.  Yes;  I  did  go  back  to  Beatrice. 

Plaintiffs  move  to  have  that  stricken  out.  Motion  over- 
ruled.    Exception  taken. 

Q.  Do  you  know  whether  the  goods  had  been  advertised 
for  sale  when  you  got  back  ? 

A.  Yes;  they  were  advertised  before  I  got  back.  I 
came  on  to  attend  the  sale.     It  was  some  time  in  June  then. 

Q.  You  went  on  to  see  Kirkendall  &  Jones,  to  see  if  it 
was  safe  to  go  ahead  ? 

A.  Yes;  I  went  to  see  what  grounds  I  stood  on  before 
I  incurred  any  expenses. 

Q.  Did  you  tell  them  what  you  had  found  ? 

A.  Yes;  that  I  had  found  eleven  cases  of  goods,  and  he 
said  we 'sold  those  goods  to  Le  Gros,  Bigelow  &  Co.  and 
shall  look  to  them  for  the  pay. 

The  member  of  the  firm  of  plaintifis  with  whom  this 
conversation  is  testified  to  have  occurred  states  tliat  he  saw 
and  talked  with  Mr.  White,  but  denies  the  substance  of  the 
conversation  as  related  by  him. '  In  other  words,  there  was 
a  direct  conflict  of  the  testimony  upon  this  point.  The  jury 
were  instructed  on  this  brauch  of  the  case:  "The  court 
instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  plaintiffs  Kirkendall,  Jones  &  Co.  informed  Geo. 
H,  White,  the  agent  for  the  attaching  creditors  of  Wright 
&  Flanagan,  after  the  goods  were  attached,  that  they,  the 
said  plaintiffs,  had  no  claim  on  the  goods  in  controversy, 
and  that  they  had  sold  the  goods  to  Le  Gros,  Bigelow  & 
Co.  and  looked  to  them  only  for  payment,  and  adviseii  the 
said  White,  as  the  agent  for  the  attaching  creditors,  to  go 
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ahead  and  sell  the  goods  to  salisfy  the  claim  of  the  attaohing 
creditorsy  and  upon  the  strength  of  what  the  said  plaintiffs 
told  the  said  agent.  White,  the  attaohing  creditors  did  go 
ahead  aiid  get  judgment  and  caused  an  order  of  sale  to  be 
issued  by  the  county  court  of  Gage  county,  and  caused  the 
said  goods  to  be  advertised  for  sale,  and  by  reason  of  said 
advice  to  said  plaintiffs  went  to  an  additional  expense  in 
the  way  of  costs,  expenses,  and  attorney's  fees,  then,  in  that 
case,  the  court  instructs  you  that  plaintiffs  are  estopped 
from  claiming  said  goods  from  defendant  and  the  jury 
should  find  for  the  defendant.'*  The  jury  solved  the  ques- 
tion, or  made  a  finding  on  the  conflicting  evidence  on  this 
point  in  favor  of  defendants,  and  in  accordance  with  a  well 
settled  rule  of  this  court,  it  will  not  be  disturbed  or  reversed. 
The  further  query  then  arises,  whether  the  statements 
made  were  sufficient  in  law  to  conclude  the  plaintiffs  from 
claiming  a  different  condition  to  have  existed  at  the  time 
of  the  conversation  ?  The  rule  announced  •  in  Orant  v. 
Qropseyy  8  Neb.,  205,  and  again  in  Neioman  v.  Mueller y  16 
Neb.,  523,  is  as  follows:  ''It  is  a  firmly  established  rule 
that  when  one,  by  his  words  or  conduct,  willfully  causes 
another  to  believe  in  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter 
his  own  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things  as 
existing  at  the  same  time."  (See,  also,  Beits  v,  Simms,  25 
Neb.,  166;  St.  Louis  Wrovght  Iron  Range  Co.  v,  Meyer ^  31 
Neb.,  543;  BlodgeU  v.  McMurtry,  34  Neb.,  782.)  In 
Meister  v.  Birney,  24  Mich.,  440,  it  is  stated :  "Expendi- 
tures in  litigation  may  as  reasonably  constitute  the  basis  of 
an  estoppel  as  any  other  expenditures.'^  It  being  estab- 
lished that  the  statement  of  the  plaintiffs  that  they  had  no 
claim  to  the  goods,  and  advising  the  defendant  to  proceed 
with  the  attachments,  induced  them  to  so  proceed  and  to 
incur  further  expenses  in  so  doing,  it  was,  we  think,  suf- 
ficient to  estop  them  from  being  heard  to  allege  and  assert 
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title  to  the  goods,  recover  them  in  this  actioOy  and  thus  not 
only  lose  to  the  defendant  their  lien  on  the  goods  acquired 
by  the  attachment  as  a  fund  or  means  of  payment  of  their 
claims,  but  also  cause  the  loss  of  the  costs  and  expenses  of 
litigation  incurred  after  such  statements.  The  judgment  of 
the  district  court  is 

Affirmed. 


National  Lumber  Company  v.  W.  H.  Ashbt  bt  al. 
Filed  June  26, 1894.    Na  5419. 


So  aagl  !•  Beview:  Motion  fob  New  Trial:  AFFiDAvrre:   Bill  of 

EXCCPTI0V&  AffidATita  used  as  eyidence  on  th«  hearing  of  a 
motion  in  the  district  oonrt  will  not  be  considered  in  this  oonrt 
in  reviewing  the  action  of  the  lower  coart  in  passing  upon  the 
motion  anless  they  are  presented  in  the  form  of  a  bill  of  excep- 
tions. 

2.  :  :  :  .     Where  a  motion  for  a  new  trial, 


on  the  ground  of  newly  discovered  evidence,  is  overraled,  the 
party  who  presented  the  motion  is  not  entitled  to  a  review  of 
the  decision  of  the  trial  coart  as  to  this  ground  of  the  motion 
wnless  all  the  testimony  (in  this  case  in  the  form  of  affidavits) 
used  on  the  hearing  of  the  motion  is  preserved  and  set  out  in 
the  bill  of  exoeptiona 

3.  Pleading.  All  material  allegations  of  new  matter  contained  in 
an  answer  are  admitted  and  most  be  taken  as  trne  if  no  reply  is 
made  to  them. 

Error  from  the  district  court  of  Grage  coantj.    Tried 
below  before  Broad y,  J. 

O.  if.  Humphrey,  for  plaintiff  in  error. 

OrigffBf  Rinaker  A  Bibb,  contra. 
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October  11,  1887,  the  plaintiff  herein  filed  a  petition  in 
the  district  court  of  Grage  county,  in  a  case  brought  to  that 
court  by  an  appeal  from  the  judgment  of  the  county  court, 
demanding  judgment  against  the  defendants  in  the  sum  of 
$131.50  and  interest  at  ten  per  cent  per  annum  from  May 
31,  1884,  upon  a  promissory  note  signed  by  defendants,  of 
date  May  31,  1884,  in  the  sum  of  $131.50,  and  providing 
for  interest  at  ten  per  cent  per  annum.  The  defendant 
Zilla  Ash  by  answered  separately,  and  for  herself  alone  al- 
leges as  a  defense  '^  that  she  was,  at  the  time  of  her  signing 
the  note  mentioned  in  plaintiff's  petition,  the  wife  of  de- 
fendant W.  H.  Ashby,  and  signed  said  note  at  the  request 
of  said  defendant  W.  H.  Ashby,  as  surety  for  him  merely, 
and  that  she  received  no  consideration  whatever  therefor, 
and  the  same  was  and  is  void  and  created  no  liability  as 
against  her/'  W.  H.  Ashby  filed  a  separate  answer,  ad- 
mitting the  execution  of  the  note  in  suit,  and  further  alleged 
in  defense  as  follows : 

^'That  the  note  sued  upon  was  given  in  settlement  and 
not  in  payment  of  an  account  for  lumber  purchased  by  this 
defendant  from  the  Jones  &  McGree  Lumber  Company  and 
from  the  plaintiff;  and  that  the  defendant  Zilla  Ashby 
signed  said  note  at  the  request  of  this  defendant,  without 
any  consideration  and  as  security  merely,  and  this  defend- 
ant admits  the  execution  of  said  note. 

^'2.  That  the  plaintiff  is  indebted  to  this  defendant  in 
the  snm  of  $375,  for  services  as  attorney  for  plaintiff  in  the 
following  cases  in  the  district  court  of  Gage  county,  Ne- 
braska, to* wit:  The  Jones  &  McGee  Lumber  Company  v. 
Newman  &  Winter;  Jones  &  McGee  Lumber  Company  v. 
Miller;  Jones  &  McGee  v.  Yates  and  others;  Jones  A 
McGiee  v.  Bush ;  Jones  &  McGee  v.  Casey;  and  for  costs 
in  case  of  Lumber  Co.  v.  Greenslate  and  others,  assigned 
to  plaintiff,  but  not  paid  for  by  plaintiff.     That  all  of  said 
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services  were  rendered  for  plaintiff  and  its  assignor,  the 
Jones  &  McGee  Lumber  Company,  at  the  request  of 
plaintiff  in  the  case  of  the  Jones  &  McGee  Lumber  Com- 
pany V.  Newman  &  Winter,  and  that  the  payment  of  the 
defendant's  claim  in  the  other  cases  was  assumed  by  plaint- 
iff as  successor,  by  purchase,  of  the  Jones  &  McGee  Lum- 
ber Company,  and  the  plaintiff  is  now  indebted  to  defend- 
ant for  all  of  said  services,  and  that  said  services  were  and 
are  of  the  value  of  $376." 

To  this  there  seems  to  have  been  no  reply,  or  if  any,  it  is 
not  contained  in  the  record ;  nor  does  the  record  anywhere 
recite  that  a  reply  was  filed.  One  assignment  of  error 
reads  as  follows:  '' The  court  erred  in  not  permitting  the 
plaintiff  to  recall  Mr.  A.  D.  McCandless  as  a  witness  in  its 
behalf,  after  the  discovery  of  the  evidence  mentioned  in  the 
affidavits  of  G.  M.  Humphrey  and  A.  D.  McCandless  and 
before  the  jury  had  retired  to  consider  its  verdict;"  and 
paragraph  No.  6  of  the  motion  for  a  new  trial  states  as  a 
reason  for  allowing  a  new  trial :  *^  Newly  discovered  evi- 
dence material  for  the  plaintiff,  as  shown  by  the  affidavits 
of  Qeo,  M.  Humphrey  and  A.  D.  McCandless  submitted 
herewith,  which  evidence  the  plaintiff  was  unable  with  rea- 
sonable diligence,  as  shown  by  the  affidavit  of  his  attorney, 
G.  M.  Humphrey,  to  discover  and  produce  on  the  trial.'' 
The  only  portion  of  the  bill  of  ezce[)tions  to  which  refer- 
ence is  made  by  assignment  of  error  No.  6  is  contained  on 
pages  14  and  16  thereof,  where  we  find  the  following: 
"Wednesday,  November  11,  1891, 

**  Court  being  open,  plaintiff  filed  a  motion  to  reopen 
this  case  on  account  of  newly  discovered  evidence,  and  asks 
leave  to  recall  Mr.  McCandless.  To  which  the  defendants 
object. 

''By  the  Court:  The  court  rules  on  that  question,  that, 
as  Mr.  McCandless  is  not  present,  the  case  will  not  be  re- 
opened. We  will  not  hold  the  jury  for  his  presence.  To 
the  jury :  You  may  retire  with  your  bailiff." 


r 
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There  is  nothing  in  this  which  gives  us  any  light  or  in- 
formation in  the  least  as  to  whether  the  newly  discovered 
evidence  was  material  or  not,  or  from  which*  we  can  form 
any  opinion  regarding  the  exercise  of  the  discretion  of  the 
coart  in  overruling  the  motion,  or  whether  there  was  any 
abuse  of  such  discretion  or  not 

There  are  several  affidavits  in  the  record,  which,  from 
their  nature  and  import,  presumably  were  heard  or  read 
when  the  motion  was  presented,  and  also  on  the  hearing  of 
the  motion  for  a.  new  trial ;  but  this  court  has  repeatedly 
held  that  affidavits  used  as  testimony  in  the  district  courts 
will  not  be  considered  in  this  court  unless  they  are  em- 
bodied in  a  bill  of  exceptions;  and  also  affidavits  used  on 
the  hearing  of  a  motion  for  a  new  trial  must  be  preserved 
in  a  bill  of  exceptions.  In  Wohlmberg  v.  Meleherl,  36 
Neb.,  803,  it  was  held :  ''Affidavits  used  at  the  hearing  of 
«  motion  in  the  district  court,  to  be  available  in  this  court^ 
must  be  brought  into  the  record  by  a  bill  of  exceptions. 
*  *  *  A  party  is  not  entitled  to  review,  on  appeal  op 
€rrory  the  decision  of  a  trial  court  in  denying  a  new  trial 
u|K>n  the  ground  of  newly  discovered  evidence  unless  all  the 
testimony  given  on  the  hearing  of  the  motion  is  set  out  in 
«  bill  of  exceptions.''  The  affidavits  in  this  case,  in  sup- 
port of  these  motions,  are  not  recognized  in  any  manner, 
or  otherwise  authenticated,  than  that  we  discover  them 
attached  to  the  record,  and  probably  one  of  them  referred 
to  in  one  or  two  sentences  in  the  record.  It  is  nowhere 
shown  whether  they  were  used  for  any  purpose,  and  they 
<»nnot  be  considered  here. 

It  is  claimed  that  the  verdict  was  contrary  to  an  instruc- 
tion asked  by  plaintiflP  and  given,  and  also  that  the  defense 
of  set-off  was  not  supported  by  sufficient  evidence.  As 
there  was  no  reply,  all  the  material  allegations  of  the  an- 
swer were  admitted,  and  no  further  proof  of  the  set-off 
necessary.  According  to  the  condition  of  the  case  when 
aubmitted  to  the  jury,  the  defendant  was  entitled  to  have 
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the  set-off  allowed,  and  neither  of  the  above  objections 
ooald  be  or  are  of  any  avail  or  force.  The  same  may  be 
said  and  is  true  of  the  further  assign ment,  that  ^'tbe  court 
erred  in  giving  the  instruction  asked  for  by  the  defendants^ 
to  which  plaintiff  objected  at  the  time."  If  there  was  any 
error  in  giving  the  instruction  indicated  in  this  assignment, 
it  was  not  prejudicial,  as  the  defendant  W.  H.  Ashby  was,, 
under  the  pleadings,  regardless  of  this  instruction  on  the 
matter  to  which  the  attention  of  the  jury  was  by  it  di- 
rected, to  have  the  set-off  allowed.  The  judgment  of  the 
district  court  is 

Affirmed, 


A14DEN  K.  Riley  et  al.  v.  Wallace  M.  Bubboughs. 

Filed  June  26, 1894.    No.  4601. 

Oonfliot  of  Laws:  Bbeacr  of  Covenant:  Lex  Loci.  Wher*^ 
land  Bitnate  in  the  state  of  Iowa  woe  sold  and  the  coDvejanoe 
therefor  was  executed  in  the  state  of  Nebraska,  and  there  had 
been  8e\reral  prior  con\reysnoe8,  each  of  which  contained  a  cove- 
nant of  warranty  against  incnmbranoe,  and  of  each  of  whick 
there  was  the  same  existing  breach,  AeM,  that  the  law  of  Iowa, 
or  the  law  of  the  place  in  which  the  land  is  situate,  will  govero 
the  rights  of  the  parties  in  the  enforcement  of  the  coyenant,  in 
•o  far  as  it  relates  to  the  question  of  the  covenant  running  with* 
the  land. 

Ebbob  from  the  district  court  of  Douglas  county.  Tried 
below  before  Doane,  J. 

HcUl,  McOulloeh  &  English^  for  plaintiffs  in  error,  cited  t 
Chapman  v.  KimbcLil,  7  Neb.,  399 ;  Davidaon  v.  Cox^  10 
Neb.,  160;  Knadler  v.  Sharp,  36  la.,  236;  Devore  v. 
Sunderland,  11  O.,  60;  2  Parsons,  Contracts,  571* ;  BetheB 
V.  Bdhdl,  54  Ind.,  428 ;  Oaig  v.  Donovan,  63  Ind.,  513. 
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Arthur  C.  Wakdey,  contra: 

Real  property,  as  to  ita  tenure,  mode  of  eDJoyment, 
transfer,  and  descent,  is  to  be  regulated  by  the  lex  loci  rei 
tUtB,  (Fisher  v.  Parry y  68  Ind.,  465;  Klvng  v.  8(jour^  4 
La.  Ann.,  130;  Succession  of  Cassidy^  40  I^a.  Ann.,  837; 
Succession  of  Larendon,  39  La.  Ann.,  952;  United  States 
0.  Orosby,  7  Cranch  [U.  8.],  115;  3  Am.  &  Eng.  Ency. 
of  Law,  p.  667,  note  1 ;  Chapman  v.  Robertson^  6  Paige 
Ch.  [N.  Y.],  627;  McC<yrmick  v.  SuUivant,  10  Wheat  [U. 
8.],  192;  Brine  v.  HaHford  Fire  Ins.  Co.,  96  U.  S.,  627; 
Kerr  v.  Moon,  9  Wheat.  [U.  8.],  565;  McOoan  v.  Scales^ 
9  Wall.  [U.  8.],  27.) 

Habrison,  J. 

This  action  was  instituted  in  the  district  court  of  Doug- 
las county  by  defendant  in  error  to  recover  the  sum  of 
certain  imposed  taxes  on  the  southwest  quarter  of  section  36, 
township  81,  range  39,  in  8helby  county,  Iowa,  remaining 
unpaid  at  the  time  the  land  was  conveyed  to  him.  A  jury 
was  waived  in  the  district  court,  and  on  a  trial  to  the  judge 
thereof  judgment  was  rendered  for  defendant  in  error,  and 
plaintiffs  in  error  have  prosecuted  a  writ  of  error  to  this 
court.  The  case  is  submitted  here  on  the  following  agreed 
statement  of  facts: 

**Upon  this day  of -,  1890,  at  the  February, 

1890,  term  of  said  court,  this  cause  coming  on  to  be  tried 
was  heard  before  his  honor  Oeorge  W.  Doane,  one  of  the 
judges  of  this  court, — a  jury  being  waived  by  the  parties 
hereto, — and  afterwards,  to-wit,  on  the  6th  day  of  March^ 
1890,  judgment  was  rendered  herein  in  favor  of  the  plaint- 
iff; and  whereas  the  said  defendants  are  about  to  prosecute 
a  writ  of  error  from  the  decision  of  the  said  district  court 
to  the  supreme  court  of  the  state  of  Nebraska,  it  is  agreed 
between  the  parties  hereto  that  this  cause  may  be  submit- 
ted for  decision  to  the  supreme  court  upon  the  following 
agreed  statement  of  facts : 
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''1.  The  real  estate,  for  breach  of  covenants  against  in- 
cumbrances upon  which  this  suit  is  broughty  is  the  south- 
west quarter  section  36,  township  81,  range  39,  in  Shelby 
county,  in  the  state  of  Iowa. 

''2.  On  the  16th  day  of  June,  1886,  William  J.  Chaosae 
and  Mercy  Chausse,  of  Shelby  county,  Iowa,  conveyed 
said  premises  by  warranty  deed  to  the  defendant  Alden  K. 
Riley;  that  on  July  21,  1887,  the  defendant  Alden  K, 
Riley  conveyed  said  premises  to  the  defendant  Annie  R. 
Einkead;  that  on  October  19,  1887,  Annie  R.  Kinkead 
conveyed  the  said  premises  to  Thomas  B.  McCulloch ;  that 
on  the  7th  day  of  November,  1887,  Thomas  B.  McCulloch 
conveyed  the  said  premises  to  William  F.  Woods  and 
Charles  W.  Sanborn;  that  on  April  11,  1888,  the  said 
Woods  and  Sanborn  conveyed  the  said  premises  to  the 
plaintiff  herein,  Wallace  M.  Burroughs,  who  is  the  owner 
thereof. 

**  3.  That  the  said  real  estate  was  conveyed  by  the  said 
several  grantors  to  the 'said  several  grantees  by  deeds  of 
general  warranty,  and  that  all  the  said  several  deeds  made 
by  the  defendants  herein  contained,  among  other  things, 
the  following  covenants  against  incumbrance,  to- wit:  ^And 
I,  the  said  [grantor],  for  myself,  my  heirs,  executors  and  ad- 
ministrators, do  covenant  with  the  said  [grantee],  and  with 
his  heirs  and  assigns,  that  I  am  lawfully  seised  of  said 
premises;  that  they  are  free  from  incumbrance,'  etc. 

'^4.  That  at  all  the  times  of  said  several  conveyances 
there  existed  upon  said  premises  incumbrances  other  than 
those  mentioned  and  excepted  in  any  of  said  deeds,  to-wit, 
valid  and  subsisting  tax  liens,  to  the  amount  as  ascertained 
and  adjudged  by  the  district  court. 

'^6.  That  on  June  25,  1888,  the  plaintiff  herein  was 
compelled  to  pay,  and  did  pay,  to  one  Elsie  Goldschmidt, 
who  had  redeemed  said  property  from  tax  sale,  the  amount 
of  said  taxes,  to- wit,  one  hundred  and  fifty-six  and  jf^ 
($156.05)  dollars. 
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''6.  That  all  of  said  deeds,  with  the  ezoeption  of  the 
deed  from  the  said  Chausse  and  wife  to  Alden  £.  Rilej, 
were  made  in  the^tate  of  Nebraska,  and  the  parties  thoralo 
were  residents  of  the  state  of  Nebraska;  and  that  the  said 
Chausse  deed  was  made  in  the  county  of  Shelby  and  state 
of  Iowa. 

**7.  That,  as  shown  by  the  petition  herein,  the  plaintiff 
brings  suit  against  the  prior  grantors  of  said  land  and  not 
against  his  immediate  grantors,  William  F.  Woods  and 
Charles  W.  Sanborn. 

^'8.  That  under  the  law  of  the  state  of  Iowa  a  oove- 
nant  against  incumbranee,  such  as  the  one  in  question 
herein,  runs  with  the  land,  and  can  be  sued  upon  by  any 
grantee,  however  remote. 

'^9.  That  all  of  said  deeds  were  introduced  in  evidence 
under  the  objection  of  the  defendants. 

'^10.  That  this  agreed  statement  of  facts  shall  constitute 
the  bill  of  exceptions  herein  and  be  made  a  part  of  the 
record  in  said  case.'' 

It  will  be  noticed  that  the  suit  was  not  brought  against 
the  immediate  grantors  of  defendant  (plaintiff  in  court 
below),  William  F.  Woods  and  wife  and  Ciias.  W.  San- 
born and  wife,  but  against  former  grantors  in  the  chain  of 
title  who  had  executed  and  delivered  warranty  deeds  to  the 
property,  and  it  is  claimed  that  the  taxes  which  defendant 
in  error  paid  were  existing  liens  at  the  time  of  the  convey- 
ance by  these  former  grantors.  The  plaintifis  in  error  deny 
that  they  are  liable  for  the  taxes  in  favor  of  defendant 
in  error,  on  the  ground  that  any  taxes  which  were  unpaid 
at  the  time  of  the  conveyance  by  each  would  be  a  claim 
against  each  in  favor  only  of  his  immediate  grantee  and  not 
in  favor  of  subsequent  and  remote  grantees  in  the  title  with 
whom  they  were  not  immediately  connected  in  the  transac- 
tion and  had  no  dealing.  It  is  conceded  that  by  the  law  of 
Nebraska,  where  the  deed  to  defendant  in  error  was  exe- 
cuted, the  covenant  against  incumbrances  is  a  personal  one 
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and  does  not  run  with  the  land,  bat  is  broken  as  soon  as 
madei  if  there  is  an  existing  incumbrance;  hence,  in  Ne- 
braska, action  can  be  maintained  only  by  or  between  the 
immediate  parties  to  the  covenant.  It  further  follows  that 
if  the  law  of  this  state — the  law  of  the  place  of  contract 
and  forum  of  the  suit — is  to  be  applied  to  the  facts  in  tliis 
action,  and  prevail,  the  judgment  of  the  district  court  was 
wrong  and  must  be  reversed.  It  is  further  agreed  that  in 
Iowa  a  covenant  against  incumbrances,  such  as  the  one  in 
this  case,  runs  with  the  land,  and  may  be  taken  advantage 
of  by  any  grantee  against  his  immediate  grantor,  or  any 
grantor,  however  remote,  in  the  chain  of  title,  who  con- 
veyed with  the  incumbrance  existing,  by  deed  containing 
the  covenants.  If,  therefore,  the  law  of  Iowa — ^the  law  of 
the  place  where  the  land  which  is  the  subject  of  the  con- 
veyance is  situate — is  to  govern  the  rights  and  remedies  of 
the  parties,  then  the  judgment  of  the  district  court  was 
right  and  should  not  be  disturbed. 

Counsel  for  plaintiff  in  error  cite  the  case  of  Bethell  v. 
Bdhellj  54  Ind.,  428, as  sustiiiiiing  their  position,  also  Oraig 
V.  Donovan,  63  InJ.,  513.  Tlie  case  of  BetheU  v.  Bethell, 
supra^  held :  **  Wliere  a  deed  is  executed  in  this  state  be- 
tween citizens  thereof  conveying  lands  situated  in  another 
state,  without  any  covenants,  the  law  of  the  latter  state  can- 
not be  made  to  extend  beyond  her  borders,  so  as  to  make 
such  deed  contain  a  covenant  of  seizin.''  In  the  text  of  the 
opinion  it  was  stated :  ^'The  supposed  covenant  in  this  case, 
then,  was  one  that  did  not  run  with  the  land.  It  was 
purely  personal  and  broken  as  soon  as  entered  into.  It 
was  not  so  connected  with  the  land  that  any  subsequent 
grantee  thereof  could  take  advantage  of  it  The  question 
is  therefore  narrowed  down  to  this:  Can  a  deed  executed 
in  Indiana  between  citizens  thereof,  containing  no  cove- 
nants whatever  according  to  the  law  of  Indiana,  be  held,  by 
virtue  of  the  law  of  Missouri,  where  the  land  lies,  to  con- 
tain a  covenant  not  running  with  the  land,  but  broken  as 
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soon  as  entered  into  ?  We  think  this  question  must  be  an- 
swered in  the  n^ative.  A  covenant  of  seizin^  not  running 
with  the  land^  is  purely  a  personal  covenant,  broken  as  soon 
as  made,  and  has  nothing  whatever  to  do  with  the  trans- 
mission of  the  title  to  the  land.  As  a  general  rule,  the  lex 
loci  contractus  determines  the  construction  and  effect  of  con- 
tracts ;  and  we  think  that  where  a  deed  is  madn,  as  above 
stated,  the  question  whether  it  contains  such  a  covenant  is 
to  be  determined  by  the  law  of  the  place  where  it  is  made." 
It  will  be  noticed  that  this  case  does  not  decide  the  exact 
point  in  dispute  in  the  case  at  bar,  but  is  confined  to  hold- 
ing that  the  law  of  the  state  where  the  land  is  situated 
cannot  be  invoked  to  read  into  the  deed  a  covenant  which 
18  not  there  expressed  in  terms,  and  which  the  law  of  the 
state  where  the  deed  was  executed  will  not  imply,  but  the 
latter  law — the  law  of  the  state  where  the  conveyance  was 
executed — will  prevail.  The  case  in  63  Ind.,  mpra,  fol- 
lows the  doctrine  announced  in  Bethtll  v,  Bethdl,  In  the 
case  of  Fisher  v.  Parry,  68  Ind.,  466,  the  court  said:  "In 
1862,  F.  conveyed  certain  land  situated  in  Minnesota  to 
K.  by  deed  in  the  form  prescribed  by  the  statute  of  Indiana. 
Afterward  K.  conveyed  the  land  to  P.  by  a  deed  in  the 
old  form,  with  all  the  usual  covenants.  Both  deeds  were 
executed  and  delivered  in  Indiana,  where  all  the  parties 
resided.  H.  had  owned  the  land  and  mortgaged  it  to  D. 
in  1867,  the  latter  subsequently  foreclosing  his  mortgage 
and  becoming  the  purchaser  of  the  land,  of  which  he  took 
possession.  Held^  That  as  P.  can  maintain  an  action 
against  F.  only  upon  some  covenant  running  with  the 
land,  and  as,  in  determining  whether  a  deed  contains  such 
a  covenant,  the  ^lex  rei  sitce'  governs,  said  P.  had  no  right 
of  action  against  F.'^  Also,  '^  in  determining  whether  a 
conveyance  of  real  estate  contains  a  covenant  that  runs  with 
the  land,  the  lex  rei  sitce  governs.''  In  the  case  of  Worleg 
V.  Hinemanj  33  N.  £.  Sep.,  261,  a  later  Indiana  case,  it 
was  held :  "  Where  the  owner  of  land  situate  in  lUinoiSi 
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on  which  there  was  a  mortgagey  executed  a  deed  therefor  in 
Indiana,  with  general  covenant  of  warranty,  sach  cove- 
nant was  not  personal  to  the  immediate  grantee,  but  ran 
with  the  land,  even  though  the  grantor,  being  a  resident  of 
Indiana,  did  not  have  possession  of  the  land,  but  was  in  a 
position  to  give  possession  to  his  immediate  grantee. 
Where  such  mortgage  was  subsequently  foreclosed  against 
a  remote  grantee,  and  the  land  redeemed  by  the  immediate 
grantee,  who  thereafter  brought  suit  in  Indiana  against  his 
grantor's  estate  on  the  covenant  ^of  warranty,  the  question 
whether  there  was  a  covenant  or  not  that  ran  with  the 
land  is  determinable  under  the  laws  of  Indiana,  and  hence, 
if  the  complaint  discloses  a  breach  of  covenant  under  such 
laws,  it  states  a  good  cause  of  action ;  '^  and  it.  is  stated  in 
the  opinion:  ''The  case  of  Fisher  v.  Parry,  gupra,  seems 
not  to  have  been  followed  in  any  later  decision ;  and  if  we 
should  feel  constrained,  under  ordinary  circumstances,  to 
follow  it,  we  believe  we  are  justified  in  saying  that  it  is  re- 
pugnant in  principle  to  the  entire  line  of  Indiana  cases  on 
the  subject," 

It  will  be  seen  that  the  Indiana  court  has  not  at  all  times 
adhered  to  the  same  doctrine  on  the  subject  here  involved, 
but  in  Worley  v,  HinemaUj  supra,  which  is  the  latest 
decision  of  that  court  ou  the  point  herein  under  discussion, 
it  may  be  said  to  support  the  contention  of  pIainti£P  in 
error.  On  the  other  hand,  we  find  in  Kling  «.  Sejour,  4 
La.  Ann.,  128,  it  was  held :  ^*  What  constitutes  title  and 
what  seizin — or,  in  the  language  of  our  law,  the  possession, 
as  owner,  of  immovable  property, — must  be  determined  by 
the  law  of  the  place  where  it  is  situated,  and  that  is  the 
only  law  which  can  determine  whether  a  covenant  of  title 
and  seizin  has  been  broken  or  not.''  In  Succession  of 
LarendoUy  39  La.  Ann.,  952,  it  was  held :  ''The  rights  and 
obligations  arising  under  acts  passed  in  one  state  to  be  exe- 
cuted in  another,  respecting  the  transfer  of  real  estate  in 
the  latter,  are  regulated,  in  point  of  form,  substance,  and 
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Talidity,  by  the  laws  of  the  state  in  which  such  acts  are  to 
have  effect. '^  In  Sueoesaion  of  Casaidy,  40  La.  Ann.,  827, 
6  So.  Bep.,  292, — a  case  which  arose  out  of  the  following 
facts,  as  therein  stated :  '*  The  present  controversy  arises  in 
the  testate  and  apparently  solvent  succession  of  Henry  Cas- 
sidy,  a  citizen  and  resident  of  this  state,  and  which  was 
opened  in  October,  1884.  It  is  raised  by  way  of  an  oppo- 
sition to  a  final  account.  The  opponents  are  Arthur  £• 
Spohn  and  Catherine  Hamilton,  administratrix  of  the  es- 
tate of  Alexander  Hamilton,  citizens  of  the  state  of  Texas. 
The  following  are  the  grounds  of  their  opposition,  substan- 
tially^ viz. :  That  on  the  9th  of  December,  1875,  the  de- 
ceased, in  consideration  of  the  price  of  $2,000,  sold  to 
Horace  Wright  Gassidy  a  tract  of  land  situated  in  Nueoes 
county,  Texas,  with  full  warranty  of  title  to  said  purchaser, 
his  heirs  and  assigns,  and  on  the  11th  day  of  July,  1878, 
said  vendee,  for  and  in  consideration  of  the  price  of 
$1,822.60,  sold  said  tract  of  land  to  Arthur  E.  Spohn  and 
Dr.  Alexander  Hamilton,  opponents  herein,  with  like  war- 
ranty of  title;  that  by  a  decision  of  the  supreme  court  of  the 
state  of  Texas  rendered  in  March,  1884  (Schaeffer  v.  Betry, 
62  Tex.,  706),  opponents^  title  to  said  land  was  declared 
null,  and  state  patents  have  been  issued  to  other  parties  and 
they  have  been  compelled  to  abandon  it.  They  aver  that 
they  were  in  fact  subrogated  by  their  vendor,  Horace  Wright 
Cassidy,  to  the  warranty  of  Henry  Cassidy,  •  whose  cove- 
nant of  warranty  runs  with  the  land,  under  the  law  of  the 
state  of  Texas,  and  should  protect  petitioners,'  and  that  the 
succession  of  Henry  Cassidy  is  liable  to  them  under  the 
law  of  the  state  of  Texas,  against  which  opponents  are  en- 
titled to  recover  on  said  obligation  of  warranty,'' — the  rule 
was  stated  in  these  words  :  ''The  rights  and  obligations  of 
the  parties  to  a  sale  executed  in  one^  state  of  real  estate  sit- 
uated in  another  must  be  determined  under  the  laws  of  the 
state  in  which  the  property  is  situated  ;"  and  in  the  opinion 
it  was  said :  '^  This  brings  us  to  the  discussion  of  the  con- 
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tested  right  of  the  opponents  to  sae  as  a  warrantor,  a  re- 
mote vendor  in  the  chain  of  titles,  without  first  exercising 
their  recourse  against  their  immediate  vendor.  The  sale 
by  Henry  Oassidy  to  Horace  Wright  Cassidy  was  executed 
in  this  state,  and  the  deed  of  the  latter  to  Spohn  and  Ham- 
ilton was  executed  in  the  state  of  Texas,  and,  as  already 
stated,  the  lands  which  were  the  subject-matter  of  both 
contracts  are  situated  in  Texas.  Hence  it  follows  that  the 
rights  and  obligations  of  the  parties  under  both  contracts 
are  to  be  governed  by  the  laws  of  Texas.  This  ques- 
tion was  discussed  and  maturely  considered  in  the  case  of 
the  Siiceeaaion  of  Larendorif  39  La.  Ann.,  952,  3  So.  R'p., 
219,  in  which  the  rule  was  formulated  in  the  following 
language:  'The  rights  and  obligations  arising  under  acta 
passed  in  one  state,  to  be  executed  in  another,  respecting 
the  transfer  of  real  estate  in  the  latter,  ate  regulated,  in 
point  of  form,  substance,  and  validity,  by  the  laws  of  the 
state  in  which  such  acts  are  to  have  effect.'  '^ 

In  Tillotam  v.  JPriehard,  14  Atl.  Rep.  [Vt.],  302,  the 
following  rule  is  announced:  ''In  an  action  of  breach  of 
covenant  of  warranty,  where  the  grantor  resided  in  Ver- 
mont, the  grantee  in  New  Hampshire,  and  the  land  was 
situated  in  Minnesota,  the  construction  of  the  contract,  in 
eluding  the  rule  as  to  damages,  is  governed  by  the  law  of 
Minnesota,'^ — ^and  the  further  statement  in  the  body  of  the 
opinion :  "  The  covenant  sought  to  be  enforced  was  con- 
tained in  a  deed  executed  in  Vermont;  the  grantor  domi- 
ciled there,  the  grantees  in  New  Hara[)shire.  The  land 
described  in  the  deed  was  located  in  Minnesota.  The 
question  arises,  by  what  law  is  the  contract  to  be  governed? 
The  defendant  insists  (see  brief,  point  1)  that  the  question 
'must  be  decided  according  to  Minnesota  law,' and  the 
plaintiff's  counsel  invoke  the  aid  of  that  law  upon  the 
questions  of  the  execution  of  the  -deed  and  the  transitory 
character  of  the  action.  The  contract,  being  one  which 
could  only  be  performed  in  Minnesota,  the  parties  evidently 
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had  in  view  the  law  of  that  state  in  reference  to  its  execu- 
tion. We  think  its  construction  and  force^  including  the 
rule  as  to  damages,  must  be  governed  by  the  law  of  that 
state.  (2  Kent,  Com.,  459.)  *The  law  of  the  place  where 
performance  is  to  occur  governs  in  respect  to  the  validity 
and  performance  of  contracts  made  in  one  state,  but  to  be 
performed  in  another.'  (Rorer,  Interstate  Law,  60.)  'Mat- 
ters connected  with  *  *  *  performance  are  regulated 
by  the  law  prevailing  at  the  place  of  performance.'  (Scud- 
der  V.  Union  Nat.  Bank,  91  U.  8.,  406, 413.)" 

We  are  satisfied  that  the  rule  which  allows  the  law  of 
the  state  wherein  the  land  is  situated  to  prevail,  and  the 
covenant  to  be  construed,  in  reference  to  whether  it  runs 
with  the  land,  to  be  determined  by  such  law,  is  consonant 
to  or  with  the  soundest  and  best  reasoning,  and  hence  we 
will  adopt  it  There  is  a  further  thought  which  moves  us 
to  this  conclusion :  If  the  other  doctrine  were  held  supe- 
rior, if  a  tract  of  land  was  sold,  and  deed  executed  in  Texas^ 
then  by  the  grantee  conveyed  by  deed  executed  in  New 
Tork,  and  thus  through  any  number  of  conveyances,  each 
in  a  different  state  from  any  other,  there  would  arise  many 
complications,  and  much  confusion  and  uncertainty  in  the 
relief  afforded  the  litigants  under  the  covenants  of  the 
deeds,  construed  by  the  differing  laws  of  the  states  on  the 
subject, — in  some  running  with  the  land  and  in  others  not; 
some  parties  being  confined  in  the  right  of  action  to  im- 
mediate grantors,  others  allowed  to  make  a  selection, — 
while,  on  the  other  hand,  the  rule  which  we  are  convinced 
will  be  productive  of  the  best  results,  and  more  certainty 
of  justice  to  litigants,  will  adjust  the  rights  and  administer 
relief  to  each  and  every  one  and  all  concerned,  according 
to  the  same  construction,  the  law  of  the  state  or  place  where 
the  real  estate  is  situate. 

Affirmed. 
24 
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MoBES  Roberts  v.  Charles  H.  Drehmer  et  al. 

4r~S06| 

i?-^l  Piled  Junk  26,  1894.    No.  664& 

4l'306|     . 
fSQ    7821 

1.  Infltruotioiis :  Hakmlbss  Ebbob:  Beyisw.  A  new  trial  win 
not  be  granted  becaoM  of  tbe  action  of  the  trial  oonrt  in  giying 
an  instrnction,  if  errooeons,  where  it  appears  from  the  Terdict 
rendered  bj  the  jury  that  the  party  complaining  of  the  giving  of 
the  instruction  has  not  been  prejudiced  thereby. 

3.  Costs:  Pbocbdubk  to  Kevibw  Judgment  Fob.    The  general 

rule  is  that  in  order  to  obtain  a  review  of  a  judgment  for  costs, 
it  is  necessary  that  a  motion  to  retax  the  costs  be  made  and  pre- 
sented to  the  lower  court,  and  its  ruling  had  thereon. 

,3.  Instructions:  Review.  It  is  error  to  give  an  instruction  which 
is  not  predicated  upon  and  pertinent  to  the  issues  in  the  case  as 
joined  by  the  pleadings  and  applicable  to  the  testimony  adduced. 

4.  Damages:  Sebvioes:  Pabt  Pebfobmancb  op  Oontbact:  In- 

8TBUOTION8.  An  instruction  giyen  by  the  court  on  its  own 
motion  examined,  and  held  not  based  upon  and  applicable  to  the 
pleadings  and  testimony,  and  further  erroneous,  in  that  it  Stated 
an  incorrect  rule  or  measure  of  damages,  and  to  be  calculated  to 
mislead  the  jury,  and  prejudicial  to  the  rights  of  plaintiff  in 
error. 

Error  from  the  district  court  of  Johnson  county.  Tried 
below  before  Babcock,  J. 

JK  W.  Thomas  and  E.  C.  Hall,  for  plaintiff  in  error. 

J.  B.  Stull  and  8.  P.  Davidson,  contra. 

Harrison,  J. 

This  is  an  action  by  Drehmer  Bros.,  partners^  to  recover 
of  Moses  Roberts,  plaintiff  in  error,  compensation  for  cer- 
tain services,  which  they  allege  were  performed  by  them 
for  him.  The  material  allegations  of  the  petition  filed  in 
the  district  court  are  as  follows: 

''The  plaintiffs,  for  their  cause  of  action,  allege  that  on 
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or  aboat  the  10th  day  of  June,  A.  D.  1890,  the  plaintiflP 
and  the  defendant  entered  into  a  verbal  contract,  wherebj 
the  plaintiff  agreed  to  drill  a  well  on  the  premises  of  the 
defendant  to  a  depth  sufficient  to  furnish  plenty  of  water, 
and  to  put  a  good  pump  therein,  and  as  compensation  there- 
for the  defendant  promised  and  agreed  to  pay  the  said 
plaintiffs  the  sum  of  $1.26  for  each  and  every  foot  of  said 
well,  the  measurement  to  be  from  the  top  of  the  pump  to 
the  bottom  of  the  well,  to  be  payable  when  the  well  was 
completed.  Said  defendant  further  agreed  to  pay  said 
plaintiffs  the'  sum  of  ten  cents  for  each  and  every  foot  of 
casing  used  in  'said  well,  if  the  same  should  be  needed. 
That  in  pursuance  of  naid  contract  the  said  plaintiffs  at 
once  entered  upon  the  performance  of  their  part  of  the 
said  contract  and  faithfully  completed  the  same  according 
to  the  terms  thereof  on  or  about  the  20th  day  of  August, 
A.  D.  1890,  drilling  a  well  and  furnishing  a  good  pump 
therefor,  the  measurement  of  which  was  319  feet,  and  that 
it  was  necessary  to,  and  the  plaintifis  did,  furnisii  and  put 
into  said  well  tubing  to  the  amount  of  300  feet;  that  said 
plaintiffs,  after  completing  the  said  contract,  and  on  or  about 
the  15th  day  of  January,  1891,  made  repairs  on  the  pump 
in  said  well,  at  the  defendant's  instance  and  request,  which 
Siiid  repairs  were  reasonably  worth  the  sum  of  $10;  that 
the  naid  plaintiffs  moved  their  well  drill  out  to  the  prem- 
ises of  the  defendant  on  or  about  the  27th  day  of  October, 
1890,  for  the  purpose  of  drilling  another  well  on  his  prem- 
ises and  were  ordered  not  to  proceed  with  the  said  work  by 
the  defendant,  and  that  said  defendant  then  and  there 
agreed  to  pay  the  said  plaintiffs  the  sum  of  $25  for  the 
trouble  and  expense  of  moving  and  setting  up  said  well 
drill;  that  all  of  said  work,  material  furnished,  and  re- 
puirs  done  is  as  follows,  to-wit: 

To  drilling  and  putting  in  pump,  319  feet,  at 

$1.25 $398  75 

To  300  feet  of  casing,  at  10  cents  per  foot 30  0(\ 
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To  work,  fixing  pump $10  00 

To  setting  up  well  drill 25  00 

Total $463  75 

Oct  28,  1890,  paid  by  cash 175  00 

Balance  due $288  75 

"That  on  the  28th  day  of  October,  1890,  the  defendant 
paid  to  these  plaintifis  the  sum  of  $175,  leaving  a  balance 
still  due  and  unpaid  from  the  defendant  to  these  plaintifib 
the  sum  of  $288.75,  for  which,  with  costs  of  suit,  plaint- 
iffs demand  judgment '^ 

The  answer  contained  a  denial  of  each  and  every  allega- 
tion of  the  petition  not  expressly  admitted,  and  the  further 
statement  of  matters  of  defense  as  follows: 

"This  defendant  admits  that  on  or  about  the  10th  day 
of  June,  1890,  he  entered  into  the  contract  with  plaintiff, 
as  in  the  first  paragraph  of  said  petition  described  and  al- 
leged, but  this  defendant  avers  that  said  plaintifis  failed  to 
fulfill  the  terms  and  the  requirements  of  said  contract,  and 
utterly  failed  to  procure,  in  the  drilling  and  construction 
of  the  well  mentioned  in  said  petition,  a  plentiful  flow  and 
supply  of  water,  according  to  the  terms  of  said  contract, 
and  plaintiffs  wholly  failed  and  neglected  to  complete  their 
con  tract  aforesaid,  according  to  the  terms  thereof;  and  this 
defendant  further  avers  that,  according  to  said  contract,  the 
defendant  was  to  pay  plaintiffs  the  sum  of  $1  per  foot  for 
drilling  said  well,  and  not  $1.25,  as  in  said  petition  alleged ; 
that  by  reason  of  the  failure  of  said  plaintiffs  to  contract  and 
make  said  well  according  to  said  contract  and  procure,  ac- 
cording to  the  terms  thereof,  for  the  use  of  defendant,  a  plen- 
tiful supply  of  water  for  one  hundred  head  of  cattle,  two 
hundred  head  of  hogs,  twenty  head  of  horses,  and  sufficient 
for  household  use,  which,  according  to  said  contract,  plaint- 
ifis were  bound  to  do,  the  defendant  has  been  greatly  dam- 
aged in  the  sum  of  $500. 
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''For  further  answer  to  said  petition  defendant  further 
avers  that  for  all  the  matters  and  things  charged  and 
alleged  against  this  defendant  therein  the  defendant  long 
sinoe  settled  and  paid  in  full,  and  procured  therefor  from 
plaintifis  due  receipt  and  acquittance." 

The  prayer  of  the  answer  was  that  the  plaintiffs  should 
not  have  and  recover  anything,  and  for  judgment  in  favor 
of  defendant  Roberts  in  the  sum  of  (600  damages.  To 
this  answer  plaintiff  filed,  in  reply,  a  general  denial.  A. 
trial  of  the  issues,  before  the  court  and  a  jury,  resulted  in  a 
verdict  in  favor  of  Drehmer  Bros.,  plaintiffs  below,  in  the 

sum  of  I y  for  which  sum,  after  motion  for  a  new  trial 

on  behalf  of  defendant  Roberts  was  submitted  and  over- 
ruled, judgment  was  rendered  for  the  plaintiffs,  and  to  r^ 
verse  which  the  case  is  brought  here  by  plaintiff  in  error 
on  his  petition. 

The  first  alleged  error  to  which  our  attention  is  chal- 
lenged in  the  brief  filed  on  behalf  of  plaintiff  in  error  is  that 
the  court  erred  in  instructing  the  jury  that  the  answer  ad- 
mitted the  terms  of  the  contract  to  be  as  alleged  by  plaint- 
iffs, and  that  the  allegation  of  the  petition  in  regard  to  the 
contract  and  its  obligations  were  to  be  takeu  as  true.  The 
court  did  so  instruct,  and  under  the  pleadings  it  is  ques- 
tionable whether  it  was  proper  or  erroneous;  but  however 
this  may  have  been,  viewed  in  the  light  of  the  issues  joined 
by  the  pleadings,  and  the  evidence  adduced  at  the  trial,  the 
jury,  having  found  generally  for  the  plaintifis^  could  not,  if 
they  figured  their  compensation  at  the  sum  of  $1  per  foot, 
for  which  Roberts  alleged  in  his  answer  the  Drehmer  Bros, 
agreed  to  sink  the  well,  have  made  their  verdict  for  a  less 
sum,  or  indeed  for  a  smaller  sum  than  they  did  make  it, 
$112.50,  and  the  plaintiff  in  error  was  not  prejudiced  by 
the  instruction  of  which  complaint  is  made;  and  having 
determined  this  agreeably  to  a  settled  rule  of  the  court,  the 
verdict  and  judgment  will  not,  for  this  reason,  be  reverseci. 

Another  assignment  of  error  is  that  the  court  erred  in 
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rendering  judgment  against  plaintiff  in  error  for  the  ooBts 
incurred  by  plaintiffs  in  that  oourt.  In  order  to  obtain  a 
review  of  this  action  of  the  lower  oourt  in  this  court  it  was 
necessary  to  file  a  motion  to  retax  the  costs;  and  if  the 
mling  of  the  trial  oourt  on  the  motion  was  adverse  to  the 
party  making  it,  the  ruling  could  then  be  reviewed  in  this 
court  when  properly  removed  and  presented  here.  No 
motion  to  retax  the  costs  was  made  in  the  lower  court, 
hence  the  judgment  for  costs  cannot  be  reviewed.  (Bates  v. 
Diamond  Orydal  SaU  Co.,  36  Neb.,  900.) 

Instruction  numbered  6,  of  the  instructions  given  by  the 
oourt  on  its  own  motion,  was  as  follows:  ^^But  if,  on  the 
other  hand,  you  find  from  a  preponderance  of  the  evidence 
that  the  $175  paid  by  defendant  to  plaintiffs  was  made  and 
received  as  a  part  payment  of  the  contract  price,  and  such 
settlement  was  only  a  conditional  agreement,  and  they  were 
to  be  paid  the  balance  of  the  contract  price,  on  the  per- 
formance of  the  condition,  *  4c  *  then  plaintiffs  would 
be  entitled  to  recover  the  balance  of  the  contract  price  on 
the  performance  of  the  condition  on  the  part  of  plaintiff, 
or  their  offer  to  perform,  and  prohibited  by  the  defendant, 
if  you  should  so  find.''  This  instruction,  it  is  claimed  by 
counsel  for  plaintiff  in  error,  was  erroneous,  in  that  it  staled 
an  incorrect  rule  for  the  measure  of  damages,  wherein  by 
it  the  jury  was  informed  that ''  then  plaintiffs  would  be  en- 
titled to  recover  the  balance  of  the  contract  price  on  the 
perfornianoe  of  the  condition  on  the  part  of  plaintiffs,  or 
their  offer  to  perform,  and  prohibited  by  the  defendant,  if 
you  should  so  find."  In  considering  the  objection  to  this 
instruction  it  must  be  borne  in  mind  that  the  petition  in 
this  case  set  forth  a  contract,  alleged  the  full  performance 
of  it,  acknowledged  a  part  payment  of  it,  and  prayed  for  a 
I'ecovery  of  the  balance  of  the  consideration  in  full ;  that 
the  answer  admitted  the  making  of  the  contract,  probably 
alleged  a  lesser  consideration  than  the  petition,  pleaded  af- 
firmatively a  breach  of  the  contract  on  the  part  of  the 
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Drehmer  Bros.,  and  damages  accruing  from  such  breach; 
to  the  defendant  Roberts^  and  contained  t<he  further  allegar 
tion  of  a  settlement  and  payment  in  full  bj  Roberts  to 
Drehmer  Bros,  for  their  services  in  sinking  the  well. 
Clearly,  no  such  issue  was  raised  bj  the  pleadings  in  the 
case  as  is  outlined  in  the  above  quoted  instruction,  although 
there  was  quite  a  large  amount  of  evidence  introduced  dur- 
ing the  trial  on  the  question,  to  which  the  attention  of  the 
jury  was  directed  by  this  instruction ;  but  even  if  the  in- 
struction had  been  proper  and  admissible,  or  warranted  by 
the  issues  joined  by  the  pleadings,  it  was  erroneous,  in  that 
it  misstated  the  measure  of  damages.  We  understand  the 
rule  of  damages  where  there  has  been  a  part  performance 
and  an  offer  to  complete,  which  the  employer  rejected,  that 
it  raises  a  liability  in  favor  of  the  other  party,  where  the 
action  is  upon  the  contract,  for  not  to  exceed  compensation 
for  the  work  already  performed,  and  profits  to  be  made 
under  the  contract.  {Hale  v.  HeaSy  30  Neb.,  42,  and  cita- 
tions ;  Field,  Damages,  sea  339,  and  cases  cited ;  M^Elwee 
V.  Bridgeport  Land  &  Improvement  Co.^  64  Fed.  Rep.,  629.) 
By  the  testimony  introduced  it  was  sought  to  bring  before 
the  conrt  and  jury,  as  an  issue  to  be  considered  by  them, 
that  the  parties  at  some  date  (the  exact  time  is  not  material), 
after  the  well  had  been  driven  and  pronounced  complete  by 
Drehmer  Bros,  but  not  so  by  Roberts,  modified  the  contract 
in  such  a  manner  that  if  the  well  did  not  prove  satisfactory 
by  a  named  date,  the  Drehmer  Bros,  were  to  drive  another, 
or  make  a  well  which  would  fulfill,  in  all  respects,  the  terms 
of  the  original  contract.  There  was  no  evidence  introduce 
tending  in  tiny  manner  or  degree  to  prove  what  plaintifia 
should  have  received  as  compensation  and  damages,  except 
the  proof  of  the  whole  amount  of  the  consideration,  pro^ 
vided  for  by  the  contract  originally.  The  instruction  ooqir 
plained  of  was  unquestionably  erroneous,  in  that  it  was 
based  upon  an  issue  not  raised  by  the  pleadings,  and  did 
not  inform  the  jury  as  to  the  true  measure  of  damages,  ah^ 
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was  calculated  to  mislead   the  jury  to  the   prejudice  of 
plaintiff  in  error. 

Reversed  and  remanded. 


Daniel  F.  La  Bonty  v.  Carl  P.  Lundgren. 
ifalSI  Piled  June  26,  1894.    No.  6974. 

»68    6491 

Trial:  Ejectment:  Genuineness  ofSionatubes  to  Deeds:  Con- 
sideration BY  Jury  in  Jury  Room  of  Note  Not  in  Evidence. 
In  a  case  in  ejectment,  where  the  signatares  to  certain  deeds  par- 
porting  to  convey  the  land  in  controveray  are  in  dispnte,  and  a  nota 
ohvionBlj  signed  by  the  alleged  forger  of  the  said  deeds,  and  not 
admitted  and  read  in  eyidenoe,  is  allowed,  accidentally  or  other- 
wise, to  be  taken  into  the  jnry  room,  remaining  in  the  hands  of 
the  Jnry  daring  their  consideration  of  the  yerdict,  it  is  fair  to 
assnme,  nnless  definitely  demonstrated  to  the  contrary,  that  sack 
note  with  its  signatare  were  considered  and  examined  by  the 
jury;  and  its  admission  to  the  jnry  room  was  prejudicial  to  the 
party  against  whom  the  yerdict  was  rendered,  and  calls  for  a  re- 
yersal  of  the  yerdict  and  a  new  trial  of  the  canse. 

Error  from  the  district  court  of  Cuming  county.  Tried 
below  before  Norris,  J. 

OriggSf  Rinaker  &  Bibb,  J.  C.  Orawfordy  and  J.  A,  Smithy. 
for  plaintiff  in  error : 

When  the  jury  retired  they  took  with  them  into  the  jury 
room  without  plaintiff's  consent,  a  note  which  bad  not 
been  introduced  in  evidence.  This  was  shown  by  affidavit 
to  be  prejudicial  to  plaintiff.  The  court  erred  in  refusing 
a  new  trial  for  misconduct  of  the  jury.  {State  v:  Hartmann^ 
46  Wis.,  248;  Proffatt,  Jury  Trials,  sees.  392,  405;  Towfi 
of  Peacham  v.  Carter,  21  Vt.,  516;  Kruidenier  v.  Shields^ 
77  la.,  504.) 

Hunger  &  Courtright,  T.  M.  Franee,  and  M.  MoLaugh-- 
Kn,  contra. 
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Harrison,  J. 

This  is  an  action  of  ejectment  commenced  by  Daniel  F. 
La  Bonty  to  recover  the  possession  of  160  acres  of  land, 
the  northeast  quarter  of  section  26,  in  township  21  north, 
of  range  7  east,  and  in  Cuming  county,  Nebraska.  The 
petition  is  in  the  usual  form.  The  answer  is  a  denial  of 
the  allegations  of  the  plaintiff's  petition,  and  iurther  pleads 
as  a  defense  that  defendant  purchased  the  lands  in  contro- 
versy from  one  John  Kerkow  during  the  year  1881,  and 
received  a  warranty  deed  therefor,  paying  the  sum  of 
$1,000  as  the  consideration  for  said  sale;  that  he  made  the 
purchase  in  good  faith,  and  without  any  knowledge  or  no- 
tice pf  any  claim  or  interest  of  the  plaintiff  to  or  in  the 
land ;  and  further  recites  the  valuable  improvements  which 
he  has  placed  upon  and  attached  to  the  land.  The  plaint- 
iff, in  reply,  denied  the  afiSrmative  statements  and  allega- 
tions of  new  matter  in  the  answer.  A  trial  of  the  issues 
was  had  before  the  court  and  a  jury,  the  outcome  of  which 
was  a  verdict  in  favor  of  the  defendant.  The  plaintiff  filed 
a  motion  for  a  new  trial,  which  the  court  overruled,  and 
judgment  was  rendered  for  defendant  upon  and  in  accord- 
ance with  the  verdict.  A  reversal  of  this  judgment  is 
sought  by  the  plaintiff  in  these  proceedings  in  error  to  this 
court. 

The  paper  claim  of  title  introduced  in  evidence  by 
the  plaintiff  to  sustain  his  contention  was  a  certificate 
of  location  issued  by  the  United  States  through  one  of 
its  land  offices  October  10,  1867,  to  Charles  Bartholo- 
mew, which  was  assigned  to  Daniel  F.  La  Bonty;  a 
patent  issued  November  2,  1868.  Defendant  on  his  part 
introduced  a  deed  of  date  December  2,  1880,  purport- 
ing to  have  been  signed  by  D.  F.  La  Bounte  or  ^'D.  F. 
Lq  Bounte,'^  the  grantee  named  therein  being  John  Ker- 
kow. He  also  introduced  a  tax  deed  by  the  treasurer  of 
Cuming   county,  in   favor   of  L.  B.  Baker,  as   grantee. 
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also  a  quitclaim  deed  from  Baker  to  D.  F.  La  Bontej  this 
last  of  date  December  11,  1880^  and  a  quitclaim  deed  of 
date  January  27,  1881,  to  John  Kerkow,  purporting  to 
to  have  been  signed  by  D.  F.  La  Bonte,  also  a  deed  from 
John  Kerkow  and  wife  to  defendant  December  15, 1880. 
It  will  be  noticed,  in  mentioning  the  deeds  from  La  Bonte 
to  John  Kerkow,  it  has  been  stated  that  they  purported  to 
have  been  signed  by  D.  F.  La  Bonte.  They  are  thus  al- 
luded to  for  the  reason  that  on  the  question  of  whether  the^ 
signatures  to  them  were  written  by  Daniel  F.  La  Bonty, 
or  were  forgeries,  hinged  or  turned  the  decision  of  the  case 
by  the  jury,  the  fact  of  the  genuineness,  or  lack  of  it,  of 
the  signatures  being  the  main  point  in  the  case  to  which 
the  evidence  was  directed  and  with  reference  to  which  diere 
was  a  sharp  and  well  defined  conflict  in  the  testimony,  and 
upon  which  there  was  a  hot  contest  throughout  the  whole 
trial.  A  number  of  the  witnesses  for  the  plaintiff,  among 
whom  was  the  notary  before  whom  the  two  deeds  referr^ 
to  were  acknowledged,  and  the  attesting  witnesses  to  on:^ 
of  them,  testified  that  the  signatures  to  the  deeds  were 
written  by  one  Amos  Labonte,  or  as  he  was  otherwise 
known  and  familiarly  called,  ^'Frenchy.''  Six  copies  of 
pension  vouchers  and  two  chattel  mortgages  which  had 
been  signed  by  this  man  Amos  Labounte  were  introduced 
by  the  defendant  to  prove,  by  comparison  with  the  sijgna- 
tures  upon  the  two  deeds,  that  he  did  not  write  the  signa- 
tures last  mentioned,  and  among  other  things  attention  was 
particularly  drawn  to  the  fact  that  Amos  Labonte,  or  *^La- 
buntey,''  as  he  says  it  should  be  spelled,  never  separtited 
the  name  into  two  parts  nor  spelled  the  Bonte  part  of  it 
commencing  with  a  capital  *'B,''  as  was  done  in  both  in^ 
stances  in  the  signatures  to  the  deeds,  which  are  the  sub- 
ject of  plaintiff's  attack  as  forgeries,  but  that  he  invariably 
wrote  it  in  one  word,  "Labuntey,'*  and  used  a  small  "b.'* 
Jq  his  testimony  he  states: 

Q.  That  kind  of  a  "D*'  you  don't  know  how  to  make? 


Vol.  41]         JANUARY  TERM,  1894.  816 

La  Bonty  v.  L«nd|rreii. 

A.  No,  or  any  kind  of  a  "  D/* 

Q.  Ora«B/^ 

A.  No,  I  never  tried  to  make  a  '^  B/^  I  simply  sign 
my  name  the  way  I  sign  it  here.  (Here  the  witness  marks 
with  his  hand  on  the  desk.) 

Q.  How  do  you  write  yoar  name,  as  far  as  the  '^B''  is 
concerned? 

A.  I  write  just  a  small  "  b.^' 

Q.  Nothing  like  the  ''B''  that  is  on  those  deeds? 

A.  No,  sir. 

And  one  William  H.  Stanley,  a  witness  for  the  plaintiff, 
in  his  testimony  says: 

Q.  Will  you  state  whether  he  signed  the  name  with  a 
small  "b''  or  a  large  "  B"  in  the  word  "bountey." 

A.  I  think  it  was  with  a  large  ^'B,''  that  is  my  leooUeo- 
tion  of  it. 

Q.  Will  you  be  positive' of  that? 

A.  No,  I  will  not  be  positive. 

Q.  Can  you  produce  a  signature  of  Amos  Labonntey; 
wherein  he  wrote  the  name  with  a  capital  '^  B"  in  the  word 
"Bountey." 

A.  I  think  so.  I  know  I  can  produce  his  signature,  if 
I  have  little  time  to  look  it  up,  but  I  am  not  positive  as  to 
the  capital  "B." 

The  defense  seem  to  have  made  quite  an  effort  to  con- 
vince the  jury  that  no  signature  could  be  produced,  made  by 
Amos  Labuntey,  where  the  separation  in  the  word  was  made 
and  the  capital  '^B'^  used;  that  he  could  write  nothing  but 
his  name,  and  this  only  in  the  one  manner  indicated,  stated 
in  his  testimony,  and  as  shown  by  the  exhibits  introduced. 
In  the  brief  of  counsel  for  the  intervener,  W.  H.  Atwood, 
who  is  now  defendant  in  error,  we  find  the  following  on 
this  same  subject:  '^The  'BMn  every  case  is  a  capital  'B' 
and  not  unlike  those  made  by  plaintiff,  whereas  the  signa- 
tures, as  shown  by  the  photograph,  are  in  no  particular  like 
the  signatures  of  Amas  Labounte.      m     n^      m     Plaintiff 
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has  been  challeDged  to  show  a  signature  of  Amos  Labouoty, 
signed  with  a  capital  '  B/  or  a  word  written  by  him,  other 
than  his  signature.  *  *  *  Amos  Labunty  cannot  write 
and  never  does  write  anything  except  his  own  name,  and 
never  writes  that  in  any  other  manner  than  with  a  small 
'bV^  From  all  this  it  will  be  gathered  that  the  signature 
of  Amos  Labunty,  and  the  manner  in  which  it  was  framed, 
and  whether  a  capital  "B"  or  a  small  "b"  was  used  and 
appeared  in  it  wherever  and  whenever  it  was  seen,  was  one 
of  the  important  facts  to  be  determined  by  the  jury  from 
the  evidence  adduced. 

One  of  the  errors  assigned  and  argued  by  plaintiff  is 
thus  stated  in  the  motion  for  a  new  trial:  ''The  jury  ob- 
tained and  took  with  them  into  the  jury  room,  by  some 
means  unknown  to*the  plaintiff  and  without  his  knowledge 
or  consent,  a  certain  promissory  note,  which  had  not  been 
introduced  in  evidence  by  either  party,  purporting  to  have 
been  executed  by  Amos  Labounty  to  Van  Devort  &  Co. 
for  the  sum  of  $45,  dated  February  13,  1890,  which  said 
note,  and  especially  the  signature  thereto,  was  oonsiderefl 
and  discussed  by  the  jury,  as  will  more  fully  appear  by  the 
affidavit  of  Emil  Heller  and  J.  A.  Smith,  with  the  said 
note  thereto  attached,  marked  Exhibit  'A'  and  made  a  part 
hereof.''     The  affidavits  referred  to  are  as  follows : 

''Emil  Heller,  being  first  duly  sworn,  says  that  he  is 
clerk  of  the  district  court  of  Cuming  county;  that  the 
above  cause  was  submitted  to  the  jury  February  6,  1892; 
that  among  the  papers  returned  with  the  verdict  of  said 
jury  was  the  note  signed  by  Amos  Labounty,  which  said 
note  is  attached  to  this  affidavit  and  made  a  part  hereof 
and  marked  Exhibit  'A'." 

"J.  A.  Smith,  being  first  duly  sworn,  says  that  he  is  of 
counsel  of  plaintiff;  that  the  above  cause  was  submitted  to 
the  jury  February  6,  1892;  that  the  note  referred  to  in  the 
affidavit  of  Emil  Heller,  and  made  a  part  of  his  affidavit, 
was  not  introduced  in  evidence  and  was  not,  with  the  con- 
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sent  of  plaintiff  or  his  counsel,  given  them.  The  said  jury 
being  called  for  an  explanation  of  the  occarrenee  upon 
February  8,  1892,  in  open  court,  each  and  every  one  said 
they  knew  nothing  as  to  the  manner  of  how  the  said  note 
came  into  their  deliberations;  that  during  the  time  said 
jury  was  out  and  deliberating  upon  the  verdict,  said  jury 
instructed  the  bailiff  to  ask  the  court  for  the  depositions  of 
D.  F.  La  Bonty  and  Amos  Labounty,  also  the  two  deeds 
introduced  in  evidence;  that  the  court,  u[K>n  the  refusal  of 
attorneys  for  defendant  to  consent  to  the  request  of  the 
jury,  refused  the  same;  that  this  affidavit  and  also  that  of 
the  clerk  of  the  district  court  of  Cuming  county  is  made 
by  each  of  them  for  the  sole  reason  that  many  of  the  jurors 
iu  said  cause,  having  been  asked  to  make  the  same,  ex- 
pressed a  reluctance  and  decided  disinclination  to  make  the 
same.'^ 

The  plaintiff  very  strenuously  contends  that  for  this  the 
case  should  be  reversed  and  remanded  for  a  new  trial. 
The  note  attached  to  one  of  the  above  affidavits  was  not 
introduced  or  offered  as  evidence  in  the  case,  so  far  as  the 
record  discloses.  It  had  not  been  identified  in  any  manner 
as  a  note  signed  by  Amos  Labuntey,  or  made  competent  as 
evidence.  In  truth  its  first  appearance  in  the  case,  accord- 
ing to  the  record,  was  when  it  was  handed  to  the  clerk  by 
the  jury,  along  with  the  verdict;  and  no  blame,  it  seems, 
can  attach  to  any  one  for  the  jury  having  it  in  their  pos- 
session ;  but  from  the  facts  that  the  controversy  over  the 
manner  in  which  this  name  was  written,  and  the  compari- 
son with  the  two  deeds  in  question,  was  so  strong,  and  the 
evidence  so  conflicting,  and  to  be  determined  by  the  jury 
from  a  view  and  consideration  of  all  the  evidence  bearing 
upon  it;  that  there  were  but  few  papers  sent  out  at  the  time 
they  retirecl  to  consider  of  their  verdict ;  that  after  being  out 
a  short  time  they  sent  for  all  the  other  papers  upon  which 
the  disputed  signature  appeared,  and  also  those  introduced, 
by  which  it  was  sought  to  help  them  in  reaching  a  condu- 
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Bion  as  to  whether  the  two  deeds  had  been  signed  by  the 
plaintiff,  or  some  one  else  who  was  not  authorized  by  him 
to  do  so;  that  when  the  jurors  were  interrogated  afterward 
in  open  court,  in  regard  to  the  note  and  the  manner  of  their 
obtaining  possession  of  it,  they  all  showed  a  knowledge  of  it, 
but  oould  give  no  account  of  how  they  became  possessed  of 
it, — ^it  is  fair  to  conclude  that  it  was  used  by  them  and  en- 
tered into  their  deliberations  as  a  part  of  the  evidence,  from 
which  the  conclusion  was  reached,  which  became  their  ver- 
dict, determining  the  rights  of  the  parties  to  the  action. 
The  only  further  question  is,  does  this  call  for  a  reversal 
of  the  case? 

In  2  Thompson,  Trials,  p.  1943,  sec.  2580,  it  is  said: 
''  The  general  rule  is  that  if  depositions  or  other  papers 
which  have  not  been  admitted  in  evidence  are  taken  out  by 
the  jury  when  they  retire  to  consider  of  their  verdict,  a 
new  trial  will  be  granted;  since  it  would  be  idle  to  rule 
out  incom()etent  documentary  evidence,  if  the  jury  were  al- 
lowed to  take  it  to  their  room  and  consider  it  while  making 
up  their  verdict.** 

In  N&l  V.  Abel,  24  Wend.  [N.  Y.],  185,  it  is  said: 
^*  Where  a  cause  was  tried  in  a  justice's  court,  and  the  jus- 
tice, at  the  request  of  the  jury,  after  they  had  retired  to 
consider  of  their  verdict,  gave  them,  without  the  consent 
of  the  parties,  his  minutes  of  the  trial,  the  common  pleas, 
on  eertiararif  reversed  the  judgment  rendered  on  the  ver- 
dict of  the  jury,  and  this  court,  on  writ  of  error,  affirmed 
the  judgment  of  the  common  pleas." 

In  Thompson  <&  Merriam  on  Juries,  p.  481,  sea  386,  it  is 
said:  ''The  general  rule  is,  that  if  depositions  or  other 
papers  which  have  not  been  admitted  in  evidence  are  taken 
out  by  the  jury  when  they  retire  to  consider  of  their  ver- 
dict, a  new  trial  will  be  granted.  This  rule  rests  upon  the 
same  reason  which  makes  it  error  to  admit  hearsay  or 
other  incompetent  evidence  at  the  trial.  It  would  be  idle 
to  rule  out  incompetent  documentary  evidence  if  the  jury 
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were  allowed  to  take  it  to  their  room  and  consider  it  while 
making  up  their  verdict '^ 

In  ilunde  v.  Lambie,  125  Mass.,  367,  it  was  held:  ^^f 
a.bjU  of  exceptions,  allowed  by  the  judge  at  the  first  trial 
of  a  case,  and  containing  statements  material  to  the  issue, 
is  at  the  second  trial  taken  to  the  jury  room  and  read  by 
the  jury,  or  any  of  them,  it  is  sniScient  ground  for  a  new 
trial;  and  misconduct  by  the  party  in  whose  favor  the  ver- 
dict is  rendered  need  not  be  shown;"  and  Gray,  C.  J.,  in 
the  text  of  the  opinion  says :  **  The  bill  of  exceptions  tend- 
ered by  the  plaintiff  and  allowed  by  the  judge  at  the  first 
trial,  was  not  competent  evidence  to  be  laid  before  the  jury 
at  the  second  trial.  As  the  statements  therein  were  mate- 
rial to  the  issue  and  may  have  prejudiced  the  defendants,  it 
was  not  necessary  to  show  misconduct  on  the  part  of  the 
plaintiff  in  bringing  the  paper  before  the  jury.'^ 

Sk>  in  Hix  V.  Drury,  6  Pick.  [Mass.],  296,  it  was  said : 
''Wliere  a  pa[)er,  which  is  capable  of  influencing  the  jury 
on  the  side  of  the  prevailing  party,  goes  to  the  jury  by 
accident,  and  is  read  by  them,  the  verdict  will  be  set  aside, 
although  the  jury  may  think  that  they  were  not  influenced 
by  such  paper,  for  it  is  impossible  for  them  to  say  what 
effect  it  may  have  had  on  their  minds." 

In  Whitney  v.  Whitman,  5  Mass.,  406,  we  find  that 
**  where,  upon  a  trial,  a  material  pa|)er,  not  read  in  evidence, 
had  been  given  to  the  jury  by  mistake,  a  new  trial  was 
granted  without  costs,"  and  in  the  body  of  the  opinion  it 
is  stated :  ''The  court  refused  to  examine  any  of  the  jurors, 
and  observed  that  the  court  must  be  governed  by  the  tend- 
ency of  the  paper  apparent  from  the  face  of  it;  that  it 
was  not  pretended  that  the  jury  had  not  read  it,  and  it 
would  be  difficult  for  jurors,  where,  as  in  this  case,  there 
was  much  evidence  of  different  kinds,  clearly  to  decide  in 
what  manner  their  minds  were  influenced  in  forming  their 
verdict.  As  it  was  received  by  the  jury  among  other 
written  evidence  and  read  by  them,  it  must  be  presumed 
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that  they  considered  it  as  evidence,  and  gave  due  weight 
lo  it." 

In  Woodbury  v.  City  ofAnoka,  54  N.  W.  Rep.  [Minn.], 
187,  it  was  held:  "Where  there  is  misconduct  of  jurors 
that  may  have  had  an  influence  on  the  verdict  unfavora- 
ble to  the  defeated  party,  the  verdict  must  be  set  aside,  un- 
less it  appear,  beyond  doubt,  that  in  fact  it  had  no  such 
effect ; ''  and  we  quote  from  the  text  as  follows  :  "  Miscon- 
duct of  jurors  as  a  reason  for  setting  aside  the  verdict  was 
fully  considered  in  Koehler  v.  Cleary^  23  Minn.,  325,  and 
the  rule  stated  that  *  if  it  does  not  appear  that  the  miscon- 
duct was  occasioned  by  the  prevailing  party,  or  any  one  in 
his  behalf,  and  if  it  does  not  indicate  any  improper  bias 
in  the  jurors'  minds,  and  the  court  cannot  see  that  it  either 
had  or  might  have  had  an  effect  unfavorable  to  the  party 
moving  for  a  new  trial,  the  verdict  ought  not  to  be  set 
aside,'  and  that  all  the  moving  party  can  be  called  on  to 
show  is  '  that  the  misconduct  may  have  had  an  effect  un- 
favorable to  him.'  The  party  need  not  show  that  he  was 
in  fact  prejudiced.  That  case  concedes  that  where  the 
misconduct  may  have  had  an  effect  unfavorable  to  the  de- 
feated party,  the  other  party  may  be  permitted  to  show 
that  in  fact  it  did  not  have  such  effect.  But  that  would 
have  to  appear  very  clearly, — so  clearly  as  to  leave  no 
doubt  as  to  the  fact.  When  it  may  have  had  an  unfavorable 
effect,  it  would  be  unsafe  to  allow  any  speculation,  whether 
in  fact  it  did  or  not."  (See,  also,  Durfee  v.  Evdand,  8 
Barb.  [N.  Y.],  46;  ThraU  v.  SmUey,  9  Cal.,  629 ;  MoLeod 
V.  Humeaton  &  S.  R.  Cb.,  32  N.  W.  Rep.  [la.],  246;  Bulen 
V.  Granger,  29  N.  W.  Rep.  [Mich.],  718.) 

The  signature  upon  the  note  which  the  jury  had  with 
them  in  their  room  was  as  follows : 

and  if  not  the  genuine  signature  of  the   witness,   Amos 
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Labuntey,  was  a  very  clever  imitation  of  it;  but  however 
this  may  be  it  seems  liighly  probable,  if  not  entirely  cer- 
tain,  that  it  must  have  exerted  an  influence  on  the  minds 
of  the  jurors  very  unfavorable  to  the  plaintiff's  contention 
in  the  case,  on  the  branch  of  the  inquiry  of  the  case  on 
trial,  in  reference  to  the  signatures,  and  as  this  was  largely 
a  governing  one,  it  seems  more  than  probable  that  it  must 
have  been  prejudicial  to  his  rights.  It  is  the  policy  of  the 
law  to  guard  very  jealously  and  carefully  the  deliberations 
of  juries,  and  keep  them  free  from  any  influence  from 
sources  other  than  the  court,  and  through  the  channels  pro- 
vided by  its  rules  and  laws. 

There  are  several  errors  assigned  and  argued,  but  as  their 
discussion  would  involve  and  necessitate  more  or  less  com- 
ment upon  the  evidence  in  the  case,  and  its  weight  and  suf- 
ficiency, and  as  there  must  be  another  trial,  we  think  it  best 
to  stop  here,  and  to  refrain  from  any  further  consideration 
of  the  case. 

SeYEBSED   and   BEMAIiDED. 


41    3211 
'  53    767 


Fountain  L.  Beatty  v.  James  D.  Russeix. 

Filed  Junk  26,  1894.    No.  4773. 

Beal  Estate  Brokers :  Aotion  fob  Commission:  Contbaots. 
Where  real  estate  is  listed  with  an  agent  or  broker  for  sale,  the 
agreement  being  that  it  is  to  be  sold  for  $4,800  net  to  the  owner 
of  the  land,  the  broker  to  have  and  reoeiye  as  compensation  for 
making  the  sale  any  snm  in  excess  of  the  $4,800  for  which  he 
can  effect  a  sale,  and  he  meets  a  party  who  desires  to  purchase 
the  land,  and  informs  him  that  it  can  be  purchased  for  $4,800, 
and  then  introduces  him  to  the  owner,  who  completes  the  sale 
at  the  price  above  named,  in  an  action  by  the  broker  to  recover 
a  reasonable  commission,  hM,  that  he  is  not  entitled  to  recover. 

Instructions.    Objections  to  the  modification  by  the  court  of  an 
25 
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imtmction  reqaested  by  the  plaintiflf  examined,  and  ktid  that 
the  modification  was  proper. 

3.  .    The  action  of  the  coart  in  giTing  an  isatraotimi  requested 

bj  the  defendant  Md  not  erroneons. 

Ebbob  from  the  district  court  of  Johnson  county.  Tried 
below  before  Appelget,  J. 

Daniel  F,  Osgood,  for  plaintiff  in  error. 

&  P.  Davidson,  contra. 

Habbison,  J. 

This  case  was  originally  instituted  in  the  county  court 
of  Johnson  county,  by  plaintiff,  to  recover  a  commission 
which  he  claimed  due  him  from  defendant,  for  effecting  the 
sale  of  a  piece  of  real  estate  for  defendant,  as  his  i^;ent, 
and  from  a  judgment  there  rendered  was  by  appeal  re- 
moved to  the  district  court.  The  statement  of  the  cause  of 
action,  in  the  petition  filed  in  the  district  court,  is  as  fol- 
lows: '^That  there  is  due  and  owing  to  the  plaintiff  from 
the  defendant  the  sum  of  $145  commission  for  selling  land 
by  the  plaintiff  for  the  defendant,  at  the  defendant's  re- 
quest, about  December  27,  1889.  Said  services  were  rea- 
sonably worth  the  sum  of  $146."  To  this  the  defendant 
answered  as  follows : 

^^  1.  Comes  said  defendant  and,  for  answer  to  the  plaint- 
iff's petition,  denies  each  and  every  allegation  contained 
therein. 

^^2.  As  a  second  and  further  defense  herein  this  defend- 
ant denies  that  he  employed  said  plaintiff  to  sell  the  land 
referred  to  in  said  petition,  but  avers  the  fact  to  be  that  a 
firm,  Greer  &  Beatty,  composed  of  Geo.  H.  Greer  and  this 
plaintiff  as  partners,  was  employed  to  sell  said  farm  upon 
the  terms  that  this  defendant  was  to  receive  $4,800,  clear 
of  all  commission,  for  the  land,  and  said  Greer  &  Beatty 
were  to  have  all  over  said  $4,800  as  their  commission^  and 


Vou  41]         JANUARY  TERM,  1894.  32;^ 


Beattjr  v.  Russell. 


if  thej  sold  the  land  for  only  $4,800  thej  were  to  have  no 
oommission  from  this  defendant.  This  defendant  avers 
that  said  land  was  sold  for  $4,800,  and  no  more,  and  there- 
fore no  commission  whatever  is  due  this  plaintiff. 

^3.  As  a  third  defense  herein  defendant  all^;eB  that 
while  not  recognizing  the  validity  of  the  claim  of  either 
said  Greer  &  Beatty,  or  this  plaintiff,  for  any  commission 
for  the  sale  of  said  land,  but  by  way  of  compromising  a 
disputed  claim,  this  defendant  settled  said  claim  with  said 
Greer  &  Beatty  long  prior  to  the  coraraencement  of  this 
suit,  and  paid  them,  in  pursuance  of  said  settlement,  the 
sum  of  $66,  in  full  of  said  claim,  said  firm  being  repre- 
sented in  said  settlement  by  said  Greer,  a  member  of  said 
firm/' 

To  this  answer  the  plaintiff  filed  a  general  denial.  The 
issaes  thus  presented  were  submitted  to  a  jury  and  a  ver- 
dict returned  for  defendant,  and  aAer  motion  for  a  new 
trial  was  argued  and  overruled,  judgment  was  rendered  in 
accordance  with  the  verdict,  and  plaintiff  brings  the  case 
to  this  court  by  petition  in  error. 

The  manner  in  which  the  claim  of  plaintiff  is  pleaded 
in  his  petition,  a  perusal  of  his  evidence  in  chief  as  given 
on  the  trial,  and  an  examination  of  the  law  cited  by  his 
counsel  in  the  brief  filed,  leads  to  the  conclusion  that  he 
predicates  his  claim  on  the  proposition  that  defendant,  hav~ 
ing  authorized  him  to  sell  his  land  for  him,  the  fkct  that  he 
procured  a  purchaser,  whom  he  introduced  to  defendant 
and  to  whom  defendant,  almost  immediately  afterwards, 
effected  a  sale  of  the  real  estate,  entitled  him  to  compensa- 
tion, or  a  reasonable  commission,  and  the  determination  of 
whether  or  not  the  evidence  adduced  in  the  case  supports 
the  above  proposition  will  dispose  of  all  the  material  ques- 
tions presented  in  the  case.  The  solution,  or  answer  to  the 
above  query,  depends  mainly,  if  not  entirely,  upon  the 
character  of  the  contract  which  was  entered  into  at  the  time 
when  Mr.  Russell  authorized  the  plaintiff  or  the  firm  of 
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Greer  &  Beattj  (if  such  a  firm  existed)  to  sell  the  real  es- 
tate.    On  this  subject  the  defendant  testified  as  follows: 

-  Q.  Now,  some  time  prior  to  the  time  of  this  sale,  state 
whether  you  went  to  their  office  and  in  the  presence  of  both 
of  them  gave  them  this  land  in  controversy  for  sale;  and 
if  sOy  state  what  terms,  if  any,  you  prescribed  by  which 
they  should  make  the  sale. 

Plaintiff  objects;  immaterial  and  irrelevant.  Objection 
overruled  and  exception  taken. 

A.  I  went  into  their  office  some  time  previous  to  the 
sale  of  the  land,  and  told  them  I  had  a  half  section  in 
Pawnee  county  that  was  for  sale,  described  it  as  well  as  I 
could  as  to  what  was  there,  and  gave  them  the  price  and 
terms  upon  which  they  might  sell  it 

Q.  Now,  state  what  terms  and  price  you  gave  them. 

Plaintiff  makes  same  objection.  Same  ruling  and  ex- 
ception taken. 

A.  I  addressed  my  conversation  more  particularly  to 
Mr.  Greer,  told  him  that  they  might  sell  it  for  $4,800  to 
me,  net;  that  the  price  was  $6,000,  but  they  might  sell  it 
for  $4,800,  or  so  it  would  realize  me  that  much,  after  their 
commission  was  paid;  and  if  they  wanted  to  sell  it  for 
$4,850, 1  was  to  have  the  $4,800,  with  eight  per  cent  inter* 
est  on  the  deferred  payments. 

Q.  Was  Mr.  Beatty  present  at  that  time? 

A.  Yes,  sir;  he  sat  at  my  left  and  Mr.  Greer  at  my  right. 

Q.  Did  you  ever  after  that,  and  prior  to  the  sale,  inform 
them  that  they  could  sell  it  on  any  other  terms  than  you 
have  just  stated? 

A.  I  never  did. 

And  the  testimony  of  Mr.  Greer  on  this  point  is  as  fol- 
lows: 

Q.  Well,  now,  Mr.  Greer,  tell  the  jury  what  terms,  if 
any,  Mr.  Russell  gave  your  firm  upon  which  you  oouldsell 
this  farm  in  Pawnee  county. 

A.  The  only  terms  that  I  ever  heard  Mr.  Russell  offer 
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ibis  property  for  were  five  thousand  dollars,  but  must  net 
him  forty-eight  hundred  anyway.  To  me  at  least, — I  am 
not  positive  what  he  told  Mr.  Beatty,  but  I  swear  posi- 
tively that  this,  was  the  terms  that  this  piece  of  land  was 
placed  with  me  for  sale. 

Q.  Do  you  remember  of  Mr.  Russell  coming  into  the 
office  of  Greer  &  Beatty  and  stating  the  terms  on  which 
you  could  sell  this  land  to  you  in  the  presence  of  Mr. 
Beatty? 

Plaintiff  objects,  as  leading.  Objection  overruled  and 
exception  taken. 

A.  I  will  have  to  explain  that  a  little.  I  cannot  swear 
positively  to  any  particular  occasion  of  his  coming  in,  but 
remember  of  his  coming  in  oflen,  at  least  a  half  dozen 
times,  and  saying  he  wanted  to  sell  the  land;  expressing 
himself  aa  not  wanting  to  hold  it,  as  it  was  too  far  away. 
He  said  we  could  sell  it  for  forty-eight  hundred  to  him  and 
make  a  good  commission,  but  it  must  net  him  forty-eight 
hundred. 

Q.  Now,  was  Mr.  Beatty  present  in  the  office  at  one  of 
the  conversations? 

A.  Well,  I  am  satisfied  he  must  have  been ;  I  can't  say 
positively;  we  would  all  talk  about  it,  and  I  think  he 
must  have  been  present,  as  we  often  talked  about  it. 

Q.  Tell  the  jury  whether  you  and  Mr.  Beatty  have 
talked  particularly  about  this  piece  of  land  and  the  terms 
at  which  it  was  offered  for  sale? 

A.  Well,  I  donH  know  whether  we  talked  particularly 
about  this  piece  any  more  than  the  whole  list,  but  I  think 
I  spoke  to  Mr.  Beatty  about  Mr.  Russell  being  anxious  to 
get  rid  of  this  piece  of  land. 

Q.  In  that  conversation  state  whether  you  spoke  of  the 
terms  upon  which  you  could  sell  it. 

Plaintiff  objects,  as  immaterial  and  irrelevant,  and  lead-^ 
ing.     Objection  overruled  and  exception  noted. 

A.  We  talked  of  the  land  and  what  commission  we  would 
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get  on  different  pieces,  ranging  from  twenty-five  to  one 
handred  and  fifly  dollars,  and  tliis  one  piece  of  land  was 
considered  by  Mr.  Beatty  to  be  worth  $5,000,  and  that 
would  give  us  a  strong  commission  on  that  piece  of  land. 

Q.  What  commission  did  you  talk  about? 

A.  Why,  we  talked  about  getting  $5,000  and  paying 
Mr.  Russell  $4,800. 

The  plaintiff  does  not,  in  his  testimony,  state  what  the 
contract  between  him  or  between  the  firm  and  Mr.  Russell 
was,  but  he  states  as  follows: 

Q.  I  will  ask  you  what  you  did,  if  anything,  in  regard 
to  selling  some  land  for  Mr.  Russell  about  December,  1889? 

A.  Well,  I  will  have  to  go  back  to  the  beginning  to  get 
the  full  meaning,  won't  I?  (Mr.  Osgood:  Yes.)  About 
that  time  Mr.  John  Palmer  came  to  me  and  requested  me 
to  go  with  him  to  look  at  an  eighty  acres  of  land  near 
Cook.  I  advised  Mr.  Palmer  not  to  buy  an  eighty;  that 
Mr.  Russell  had  three  hundred  and  twenty  acres  near 
Burchard  that  he  could  buy  for  forty-eight  hundred  dol- 
lars, on  any  reasonable  time,  without  paying  much,  if  any, 
down.  He  said  if  he  could  see  Mr.  Russell  and  have  a 
talk  with  him  perhaps  he  could  make  a  trade.  We  then 
went  round  to  the  foot  of  the  stairs  where  Russell  lived, 
over  Parker's  store.  He  stopped  at  the  foot  of  the  stairs 
and  I  went  up  and  brought  Mr.  Russell  down.  I  intro- 
duced Mr.  Palmer  to  Mr.  Russell  and  told  him  his  business 
there;  that  he  wanted  to  buy  a  farm.  I  then  turned  round 
and  went  to  the  post-office.     *     *     * 

Q.  How  long  had  you  had  this  land  on  sale? 

A.  I  had  it  about,  between  three  and  four  years ;  three 
years  any  way. 

And  on  cross-examination  states : 

Q.  At  that  time  you  stated  to  Mr.  Palmer  what  the  land 
could  be  bought  for,  did  you? 

A.  I  think  I  did,  sir. 

Q.  What  did  you  tell  him  it  could  be  bought  for? 
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A.  Forty-eight  hundred  dollars. 

Q.  That  waa  before  Mr.  Russell  had  seen  Mr.  Palmer 
about  it  at  all? 

A.  Yes,  sir, 

*Q.  What  rate  of  interest  did  you  state  to  him  that  he 
woujd  have  to  pay  Mr.  Russell  on  the  deferred  payments? 

A.  If  I  stated  any  at  all,  it  was  eight  per  cent  I  would 
not  be  positive  that  I  stated  any. 

Mr.  Palmer,  the  party  to  whom  the  land  was  sold,  states 
in  his  testimony  that  Mr.  Beatty,  before  they  met  Russell, 
had  told  him  that  the  price  for  the  land  was  $4,800,  and 
the  interest  on  deferred  payments  eight  per  cent. 

We  think  this  testimony  establishes  that  the  contract  made 
at  the  time  when  Russell  gave  authority  to  sell  the  land  was 
that  it  was  to  net  him  $4,800  and  the  agents  were  to  have 
any  sum  in  excess  of  $4,800  as  a  commission.  This  view 
of  the  case  destroys  any  claim  of  the  agent  to  a  commis- 
sion, for  the  price  which  Beatty  named  as  the  consideration, 
when  talking  to  the  purchaser.  Palmer,  was  the  exact  sum 
which  the  sale  of  the  land  was  to  net  to  Russell ;  the  con- 
tract being  that  the  commission  or  compensation  for  effect- 
ing the  sale,  or  finding  a  purchaser,  was  to  be  measured  by 
the  sum  received  in  consideration  for  the  land  in  excess  of 
$4,800,  and  Beatty  having  named  to  the  purchaser  this 
sum  as  the  amount  required  to  buy  the  farm,  there  could 
be  and  was  no  excess,  and  hence  no  commission.  Having 
reached  the  above  conclusion,  it  becomes  unnecessary  to 
discuss  the  question  of  whether  a  partnership  ever  existed 
between  Beatty  and  Greer,  which,  if  considered  by  the  jury, 
must  have  been  solved  in  favor  of  defendant,  to  arrive  at 
the  verdict  which  they  did,  and  being  based  upon  conflict- 
ing testimony  and  not  clearly  wrong,  would  not  be  dis- 
turbed ;  nor  is  it  essential  to  determine  what  effect  the  com- 
promise and  settlement,  or  payment  to  Mr.  Greer,  had  upon 
the  rights  of  the  parties  to  this  suit. 

The  counsel  for  plaintiff  in  error  also  raises  some  ob*- 
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jections  to  a  modification  which  was  made  by  the  court  to 
an  instroction  asked  by  plaintiff.  We  cannot  agree  with 
oounsel  in  this  contention,  but  on  the  contrary  think  that, 
in  view  of  the  issues  and  evidence  introduced  in  the  case, 
the  modification  was  entirely  pertinent  and  proper ;  andf  so 
of  the  exceptions  to  the  second  instruction  given  at  request 
of  defendant,  when  considered  in  connection  with  and  to 
be  applied  to  the  testimony  before  the  jury,  and  construed 
with  all  the  other  instructions  given,  we  fail  to  discover 
wherein  its  giving  was  erroneous.  We  are  satisfied  thai 
the  case  was  fiiirly  submitted  to  the  jury,  and  the  judgment 
of  the  district  court  was  right. 

Affirmed. 


Josephine  Kofea,  appellant,  v.  John  Bosickt  bt 

AL.,  appellees. 

Filed  June  26,  1894.    Na  4937. 

1.  Speciflc  performance  of  a  parol  contract  will  be  en- 
forced by  a  oonrt  of  equity,  where  one  party  has  wholly  and 
the  other  partly  performed  it,  and  its  non-falfillment  on  the  one 
hand  would  amount  to  a  fraud  on  the  party  who  has  fully  per- 
formed it 

3.  Speoifio  performance  is  a  matter  of  disoretion  in  a  court 

which  withholds  or  grants  relief  according  to  the  circumstances 
of  each  particular  case,  where  the  general  rules  and  prinoiplee 
gOTerning  the  court  do  not  furnish  any  exact  measure  of  justice 
between  the  partiea 

8.  Specific  Performance.  Hdd,  That  the  oral  contract  in  this 
case  possessed  the  elements  of  certainty,  and  the  proof  estab- 
lishing it  was  snfiSciently  clear  and  satisfactory. 

4.  Wills:  Pabol  Coktbacts:  Action  bt  Adopted  Ghilp  pok 

Specific  Pebfobmamce:  Statute  ovFbauds.  A  girl  about 
seTenteen  months  old  was  given  by  her  parents  to  her  uncle  and 
aunt  under  an  agreement  that  they  would  adopt  her  and  rear, 
nurture,  and  educate  her,  and  that  she  was  to  be  as  their  own 
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^ild,  and  at  their  death  to  receive,  or  be  left,  all  the  property 
which  they  might  own.  She  liyed  with  them  until  they  died, 
some  ten  years  afterward,  took  their  name,  did  not  recognize  or 
know  lier  own  father  and  mother  in  the  trae  relation,  but  knew 
tliem  as  and  called  them  uncle  and  aunt,  and  knew  and  reoog-"* 
.  nised  her  uncle  and  aunt  as  &ther  and  mother.  The  uncle  and 
aunt  died  possessed  of  real  estate  in  the  city  of  Omaha,  the 
title  to  which  they  did  not,  either  by  deed  or  will,  transfer  to 
the  child.  Hdd^  That  there  was  such  a  part  performance  of  the 
contract  by  the  parties  thereto  as  entitled  her  to  a  decree  giving 
bar  the  title  to  the  property,  by  way  of  specific  performance  of 
the  contract. 

Appeal  from  the  district  court  of  Doaglas  county. 
Heard  below  before  Wakeley,  J. 

The  opinion  contains  a  statement  of  the  case. 

BwUder  &  Melntoshy  for  appellant : 

The  agreement,  although  not  in  writing,  is  such  as  a  court 
of  equity  will  enforce.  {Briton  v.  Van  CoU,  33  Pac.  Rep. 
[Utah],  218;  Korminshy  v.  Korminshy^  21  N.  Y.  Supp., 
611;  Godine  v.  ETidd,  64  Hun  [N.  Y.],  585;  Van  Dyne 
V.  Vreeland,  11  N.  J.  Eq.,  370;  Sharkey  v.  MoDermott,  91 
Mo.,  655 ;  Wrighi  v.  Tinsley,  30  Mo.,  389 ;  Oupton  v.  Gup- 
Urn,  47  Mo.,  37;  SuUon  v.  Hayden,  62  Mo.,  101;  HiU  v. 
G(mme,  1  Beav.  [Eng.  Ch.],  555;  WalPa  Appeal,  111  Pa. 
St,  460;  Thompson  v.  Stevens,  71  Pa.  St.,  161;  Pollock  v. 
Ray,  85  Pa.  St.,  428;  Tajl  v.  Taft,  41  N.  W.  Rep.  [Mich.], 
481 ;  Slingerland  v.  Slingerland,  39  N.  W.  Rep.  [Minn.], 
146;  Welch  v.  Whelpley,  28  N.  W.  Rep.  [Mich.],  744; 
Ttoiaa  v.  George,  33  Mich.,  253;  Sliamp  v.  Meyer,  20  Neb., 
223;  Dawson  v.  McFaddin,  22  Neb.,  131;  Franklin  v. 
Tuekerman,  27  N.  W.  Rep.  [la.],  759;  Carmiehadv.Car" 
miehael,  40  N.  W.  Rep.  [Mich.],  176;  Faxton  v.  Faxon, 
28  Mich.,  159;  Sword  v.  Keith,  31  Mich.,  247;  Be  Moss  v. 
Sobmson,  46  Mich.,  62;  Mundy  v.  Foster,  31  Mich.,  313; 
Johnson  V.  HubbeU,  10  N.  J.  Eq.,  332;  Sample  v.  Collins, 
46  N.  W.  Rep.  [la.],  742;  Brown  v.  Hong,  29  N.  W.  Rep. 
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[Minn.],  135;    Ford  v.  SteeU,  31  Neb.,  521 ;   WinaiM  v. 
Luppie,  47  N.  J.  Eq.,  302.) 

The  contract  of  adoption  is  not  within  the  statute  of 
frauds.  {MoCormick  v.  DrummeUf  9  Neb.,  388;  Taylor  v. 
Deseve,  16  S.  W.  Rep.  [Tex.],  1008;  Comp.  Stats.,  sees. 
4,  6,  ch.  32;  WaUaoe  v.  Rappleye,  103  III,  231.) 

Mahonetf,  Minahan  &  Smyth,  contra: 

Under  the  alleged  agreement  it  was  the  duty  of  the 
Spilineks  to  legally  adopt,  educate,  and  treat  plaintiff  as 
their  own  child,  and  leave  her  all  their  property  at  their 
death.  If  the  court  cannot  decree  the  performance  of  the 
whole  contract,  it  will  not  enforce  any  part  of  it.  (Thayer 
r.  Rock,  13  Wend.  [N.  Y.],  53;  Pond  v.  Sheean,  23  N. 
E.  Rep.  [111.],  1018;  Meyers  v.  Shemp,  67  111.,  471; 
Prante  v.  Schidte,  18  Brad.  [111.],  62;  HaU  v.  Loomis,  30 
N.  W.  Rep.  [Mich.],  374;  Waterman,  Specific  Perform- 
ance of  Contracts,  sec.  389;  Niekela  v.  Hancock,  7  De  6., 
M.  &  G.  [Eng.],  300;  South  Wales  B.  Co.  v.  Wythea,  1  K. 
&  J.  [Eng.],  186.) 

The  plaintiff  was  not  adopted  by  the  Spilineks  accord- 
ing to  statute.  Neither  was  there  any  attempt  to  follow 
the  provisions  of  our  Code.  The  law  of  adoption  was  not 
and  is  not  a  part  of  the  common  law.  It  is  purely  statu- 
tory. Where  the  statute  points  out  the  way  in  which  a 
thing  shall  be  done,  that  is  the  only  way  in  which  it  may 
be  done.  The  plaintiff  was  not  legally  adopted.  (Code  of 
CSvil  Procedure,  sees.  796-800;  Tecumseh  Town  Site  Case, 
3  Neb.,  284;  Keith  v.  TUford,  12  Neb.,  273;  Shearer  v. 
Weaver,  56  la.,  578 ;  Houx  v.  Bates  County,  61  Mo.,  391.) 

A  court  of  equity  cannot  specifically  enforce  that  part 
of  the  contract  which  imposes  upon  the  Spilineks  the  duty 
of  legally  adopting  the  plaintiff.  {Shearer  v.  Weaver,  56 
la.,  578;  Story,  Equity  Jurisprudence,  sees.  96,177;  Long 
V.  Hewitt,  44  la.,  363;  Houx  v.  Bates  County,  61  Mo., 
391 ;  Schouler,  Domestic  Relations^  232.) 
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The  ooart  will  not  specifically  enforce  any  contract, 
whether  it  be  oral  or  written,  until  the  following  elements 
appear  therein  :  Valuable  consideration,  certainty  as  to  its 
subject-matter,  its  stipulations,  its  fairness,  its  paities,  and 
the  drcumstanoes  under  which  it  was  made.  It  must  be 
mutual.  It  must  be  perfectly  fair,  equal,  and  just  in  its 
terms  and  in  its  circumstances.  {Minium  v.  Seymour^  4 
Johns.  Ch.  [N.  Y.],497;  Buiman  v.  Porter,  100  Mass., 
337;  Nichoh  v.  WUlianis,  22  N.  J.  Eq.,  63;  Rogers  v. 
Saunders,  16  Me.,  92;  Benedid  v.  Lynch,  1  Johns.  Ch. 
[N.  Y.],  370;  Wiilard  v.  Taylor,  8  Wall.  [U.  8.],  557; 
Woods  V.  Farmare,  10  Watts  [Pa.],  203.) 

The  alleged  contract  is  not  certain  either  in  its  subject- 
matter,  its  purposes,  or  the  circumstances  under  which  it 
was  made.  {Hennessy  v.  Woolworth,  128  U.  8.,  438;  Pur- 
edl  P.  ifmcr,  4  Wall.  [U.  8.],  517;  Niekersonv.  Nickerson, 
127  U.  8.,  668 ;  Browne,  Statute  of  Frauds,  sees.  487,  491 ; 
Walepole  v.  Oxford,  3  Ves.  [Eng.],  419;  Askew  v.  Oarr,  8 
S.  E.  Rep.  [Ga.],  74;  GaUagher  v.  GaUagher,  5  8.  E.  Rep. 
[W.Va.],  297;  Story,  Equity  Jurisprudence,  sec.  764;  Oor- 
ham  V.  Dodge,  14  N.  E.  Rep.  [Ill],  44;  Bnx  v.  OU,  101 
111.,  70;  HamilUm  v.  Harvey,  121  III.,  469;  Magee  v.  Mo- 
Manus,  12  Pac.  Rep.  [Cal.],  451;  Lanz  v.  MeLaughlin, 
14  Minn.,  72;  MUler  v.  ZufaU,  6  Atl.  Rep.  [Pa.],  350; 
Brown  r.  Brown,  47  Mich.,  384;  Recknagle  v.  Sohmalz, 
33  N.  W.  Rep.  [la.],  365.) 

The  alleged  contract  is  not  mutual.  (Waterman,  Specific 
Performance  of  Contracts,  sec.  196;  Iron  Age  Publishing 
Co,  V.  Western  Union  Telegraph  Co.,  3  So.  Rep.  [Ala.], 
449;  Cooper  v.  Pena,  21  Cal.,  404;  Webb  v.  Alton  Marine 
&  Fire  Ins.  Co.,  5  Gil.  [111.],  225;  Wallace  v.  Rappleye, 
103  III.,  229.) 

The  contract  is  not  fair,  equal,  and  just.  {Jackson  v. 
Ashton,  11  Pet.  [U.  S.],  229;  Osgood  v.  Franklin,  2 
Johns.  Ch.  [N.  Y.],  1;  Walpole  v.  Oxford,  3  Ves.  [Eng.], 
419.) 
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The  contract  has  not  been  taken  out  of  the  statute  of 
frauds.  (Morgan  v.  Bergen^  3  Neb.,  209;  Baker  v.  WisweU, 
17  Neb.,  58;  Poland  v.  O'Connor,  1  Neb.,  53;  Dawson 
V.  McFaddin,  22  Neb.,  131 ;  Neale  v.  Neales,  9  Wall.  [U. 
S.],  1.) 

Plaintiff  has  not  paid  anything  in  pursuance  of  the  con- 
tract. Assume  that  her  affection,  obedience,  and  services, 
if  there  were  any,  would  take  the  place  of  payment;  still 
that  would  not  hold,  because  by  the  terms  of  the  contract 
she  was  not  required  to  do  those  things.  (Horn  v.  Lading' 
ton,  32  Wis.,  73 ;  Morgan  v.  Bergen,  3  Neb.,  209.) 
'  Possession  must  be  obtained  under  the  agreement  and  in 
part  performance  of  it  to  take  the  case  out  of  the  statute  of 
frauds.  (Moore  v.  Small,  7  Harris  [Pa.],  468 ;  Cronk  v. 
Tnmble,  66  111.,  428 ;  Wood  v.  Thomly,  58  111.,  464;  Pad- 
field  V.  Padfidd,  92  111.,  198 ;  HaH  v.  Carroll,  85  Pa.  St, 
508;  Ballard  v.  Ward,  89  Pa.  St.,  358;  MiUer  v.  Zufall, 
6  Atl.  Rep.  [Pa.],  350 ;  Ferbt^ache  v.  Ferbra^yhe,  110  111., 
210;  Kaufman  V.  Cook,  114  111.,  11 ;  Cla/ik  v.  Clark,  122 
111.,  388;  Wallaoe  v.  Long,  5  N.  E.  Rep.  [Ind.],  666; 
Pondv.8heean,2Z  N.  E.  Rep.  [111.],  1018.) 

The  plaintiff  is  not  entitled  to  performance  on  the  ground 
of  equitable  fraud.  (3  Pomeroy,  Equity  Jurisprudence,  sea 
1409,  note  2;  Morgan  v.  Beigen,  3  Neb.,  209 ;  Parkhurd 
V.  Van  Cortlandt,  1  Johns.  Ch.  [N.  Y.],  273 ;  Pierce  v.  Cair 
ron,  23  Gratt  [Va.],  588 ;  Pond  v.  Sluean,  23  N.  E.  Rep. 
[111.],  1018;  Gallagher  v.  GaUagher,  6  S.  E.  Rep.  [W. 
Va.],  297;  Waterman,  Specific  Performance  of  Contracts, 
sees.  263,  268;  Wheder  v.  Reynolds,  66  N.  Y.,  227.) 

Lamb,  Ricketts  &  Wilson,  amid  curies,  contending  that 
the  contract  under  consideration  is  in  nowise  affected  by  the 
operation  of  the  statute  of  frauds,  cited :  Powder^  Ricer 
Live  Stock  Co.  v.  Lamb,  38  Neb.,  339;  McCoj'mickv.  Drum- 
mett,  9  Neb.,  388;  Connolly  v.  Giddings,  24:  Neb.,  131; 
Kiene  v.  Shaeffing,  33  Neb.,  21 ;  Stowers  t?.  HoUis,  83  Ky., 
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544 ;  Wooldridge  v.  Stem,  42  Fed.  Rep.,  311 ;  HaU  v.  8oI(h 
moTi,  23  Atl.  Rep.  [Conn.],  876;  Taylor  v.  Deseve,  16  S, 
W.  Rep.  [Tex.],  1008;  Thomas  v.  Armstrong,  10  S.  E. 
Rep.  [Va.],  6;  Aiken  v.  Nogle,  27  Pac.  Rep.  [Kan.],  825; 
Browne,  Statute  of  Frauds  [4th  ed.],  275-285,  and  au- 
thorities cited;  Stadleman  t>.  Fitzgerald,  14  Neb.,  292. 

Hakrison,  J. 

December  8,  1888,  the  following  petition  was  filed  in 
the  district  court  of  Douglas  county, 

"The  plaintifip,  Josephine  Kofka,  appears  by  her  next 
friend,  James  Kof ka^  and  for  her  cause  of  action  alleged 
the  fact  to  be  that  this  plaintiff  was  born  in  Omaha,  Ne- 
braska, on  the  16th  day  of  March,  1877;  that  her  father's 
name  is  James  Kofka,  who  appears  here  as  her  next  friend, 
and  her  mother's  name  is  Mary  Kofka,  both  of  whom  were 
then*  residing  in  Omaha,  and  have  ever  since  here  resided ; 
that  the  parties  to  this  suit  are  all  of  Bohemian  nationality ; 
that  soon  afler  her  birth,  to-wit,  in  the  month  of  August, 
1878,  there  were  living  in  Omaha,  John  Spilinek,  deceased^ 
and  his  wife,  Anna  Spilinek,  the  latter  being  a  sister  of 
the  plaintiff's  mother.  During  said  month  the  said  John 
Spilinek  and  Anna  Spilinek,  who  never  had  any  children 
of  their  own,  requested  of  plaintiff's  parents  the  privilege 
of  taking  this  plaintiff  with  them  to  live  with  them  as 
their  child.  The  parents  of  plaintiff  haying  several  chil- 
dren, one  of  whom  at  that  time  was  only  a  few  weeks  old, 
fully  considered  the  matter,  and  having  full  confidence  that 
plaintiff  would  receive  at  the  hands  of  John  and  Anna 
Spilinek  the  care  and  affection  which  is  due  from  pareiits 
to  child,  consented  to  said  request,  but  only  upon  the  ex- 
pressed and  well  understood  conditions,  to  be  hereinafter 
named;  that  is  to  say,  James  Kofka  and  Mary  Kofka, 
the  parents  of  the  plaintiff,  gave  up  the  care,  custody,  and 
control  of  said  child,  in  the  said  month  of  August,  1878, 
on  the  consideration  and  agreement,  then  and  there  assented 
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to  hj  the  said  John  and  Anna  Spilinek,  that  they  would 
l^ally  adopt  and  receive  the  said  child  as  their  own,  would 
care  for  her,  rear  and  educate  her,  and  that  she  should 
have  their  fullest  and  best  afiPection,  and  at  their  death  she, 
the  plaintiff,  should  inherit  and  be  left  all  the  property 
with  which  they  died  possessed. 

'^ Plaintiff  further  says  that  she  went  to  live  with  the 
said  John  and  Anna  Spilinekat  the  time  above  mentioned, 
on  the  terms  aforesaid;  that  she  continued  to  live  uninter- 
ruptedly with  them  until  their  death,  which  came  to  John 
Spilinek  on  September  16,  1888,  and  to  Anna  Spilinek  on 
September  19, 1888.  The  plaintiff  says  that  during  all  of 
said  time  she  conducted  herself  toward  the  said  Spilineks 
as  an  affectionate  and  obedient  child  and  received  at  their 
hands  all  the  devotion  and  love  a  child  should  receive  from 
parents;  that  she  had,  for  several  years  previous  to  their 
death,  assisted  her  aunt,  Anna  Spilinek,  in  the  work  about 
the  house,  in  the  way  of  washing,  making  up  the  beds, 
house  cleaning,  going  on  errands,  and  generally  doing  at 
their  request  anything  within  her  power;  that  she  has  of 
late  years  been  going  to  the  public  schools  of  the  city  of 
Omaha,  where  she  was  always  enrolled  and  known  as 
Josephine  Spilinek,  and,  in  fact,  she  has  always  gone  by 
that  name,  and  never  knew  any  other  until  the  death  of 
the  said  John  and  Anna  Spilinek.  Plaintiff  says  the  said 
John  and  Anna  Spilinek  always  called  her  their  own  child, 
and  so  treated  her,  and  she  was  told  and  given  to  under- 
stand by  them  that  her  own  father  was  her  uncle  and  her 
own  mother  her  aunt,  and  she  knew  not  the  contrary  until 
after  September  19,  1888,  and  she  always  believed,  and  in 
her  own  mind  cannot  but  believe  yet,  that  the  said  John 
and  Anna  Spilinek  were  her  real  father  and  mother. 

''The  plaintiff  further  says  that  the  said  deceased,  John 
Spilinek  and  Anna  Spilinek,  often,  during  the  last  ten 
years,  expressed  and  made  known  to  friends  and  acquaint- 
ances, and  to  the  plaintiff's  parents,  their  intention  to  leave 
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this  plaintiff  all  their  property  at  their  death,  and  these 
promiseB  and  declarations  on  the  part  of  both  were  made 
up  to  and  within  a  few  days  of  and  on  the  very  day  of 
their  death,  and  plaintiff  says  that  up  to  the  very  time  of 
their  death  they  intended  to  leave  their  property  to  this 
plaintiff;  that  the  said  decea<$ed  always  intended  to  fulfill 
their  agreement  of  adoption  by  legal  proceedings  according 
to  the  statutes,  but  all  parties  concerned  were  on  intimate 
and  friendly  terms,  and  the  matter  was  allowed  to  go  by, 
all  feeling  secure,  and  that  for  all  intents  and  purposes 
plaintiff  was  as  fully  their  child  as  if  the  formalities  had 
been  gone  through,  until  it  was  finally  prevented  by  his 
sadden  death  as  hereinafter  mentioned. 

'' Plaintiff  further  says  that  on  the  16th  day  of  Septem- 
ber, 1888,  the  deceased  John  Spilinek  was  suddenly  over- 
taken by  a  loss  of  control  of  his  mental  faculties  and  while 
thus  a£9icted  shot  himself  dead,  and  inflicted  mortal  wounds 
at  the  same  time  upon  his  said  wife;  that  John  Spilinek 
died  within  a  short  time  on  the  same  day,  but  his  said  wife 
Anna .  lingered  until  September  19,  1888,  when  she  died 
from  the  effects  of  said  wounds.  Plaintiff  says  there 
was  no  marital  or  family  difficulty  whatever  to  induce  this 
conduct  on  the  part  of  said  John  Spilinek,  but  it  was 
wholly  caused  by  despondency  brought  on  by  fancied  busi- 
neas  embarrassments. 

'^ Plaintiff  says  that  the  deceased  John  Spilinek  died  in- 
testate, but  had  it  not  been  for  his  sudden  act  of  suicide,  he 
wonld  have  made  provision  by  will  for  his  property  to  go 
to  his  wife  during  her  life,  and  at  her  death,  to  this  plaint- 
iff, as  was  his  oft-expressed  desire  and  intention  up  to  the 
very  time  of  his  death. 

^'Plaintiff  alleges  that  Anna  Spilinek,  deceased,  while  in 
the  full  and  complete  control  of  her  mental  faculties,  and 
recalling  her  deceased  husband's  desire  in  the  premises  as 
well  as  their  agreement,  did  on  September  17,  1888,  make 
and  execute  a  will  in  writing,  which  said  will  was  duly 


336  NEBRASKA  REPORTS.         [Vou  41 


Eof  ka  Y.  Rofllckf. 


probated  and  allowed  od  the  20th  day  of  November,  A.  D* 
1888,  by  the  terms  of  which  all  the  real  and  other  prop* 
ertj  of  which  she  died  possessed,  subject  to  two  or  three 
small  debts,  was  left  to  this  plaintiff,  whom  she  calls 
therein,  'our  adopted  child,  Josepha  Kofka/  The  fol- 
lowing is  a  copy  of  said  will : 

"'last  will  of 

^'^I,  Anna  Spilinek,  of  Douglas  county  and  state  of 
Nebraska,  being  aware  of  the  uncertainty  of  life,  but  of 
sound  mind  and  memory,  do  make  and  declare  thiis  to  foe 
my  last  will  and  testament  in  manner  following,  to- wit:  I 
give,  devise,  and  bequeath  unto  our  adopted  child,  Josepha 
Kofka,  all  of  mine  real  estate,  money,  personal  property, 
and  other  effects  that  I  may  be  possessed  of  or  entitled  to 
after  my  decease,  subject,  however,  to  all  my  legal  debts; 
that  is  to  say,  I  and  my  husband  owe  to  Karel  Spilinek 
1150,  and  to  John  Barta  |60,  and  to  Barbara  Spilinek  |9. 
I  also  further  declare  that  out  of  the  above  real  estate  and 
money  $100  be  set  and  given  to  my  father,  Frank  BidiL 
Signed  this  17th  day  of  September,  1888,  at  Omaha,  Ne- 
braska.  .  Anna  Spilikjek. 

*'  *  Signed  in  the  presence  of 
^^'Jameb  Engelthale. 
"'Frank  IfeKWiCKA. 
"'Vaclav  Benak/ 

"  The  plaintiff  says  that  the  defendant  John  Bosicky  is 
the  duly  appointed,  qualified,  and  acting  administrator  of 
the  estate  of  the  said  John  Spilinek;  that  the  other  defend* 
ants  named,  to-wit,  Anton  Spilinek,  Frank  Spilinek,  Vin- 
cent Spilinek  and  Albert  Spilinek,  being  of  ages  respect- 
ively fifty-three,  fifty-one,  forty-nine,  and  forty-two  yean, 
are  brothers  of  said  John  Spilinek,  deceased ;  that  they  are 
all  non-resident  aliens  living  at  Skuhrov,  Bohemia,  exoept 
Anton,  and  he  is  a  resident  and  citizen  of  Nebraska. 

'^  Plaintiff  alleges  that  the  defendant  Anton  Spilinek 
claims  to  be  the  sole  heir  at  law  of  the  estate  of  John 
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Spilineky  his  brothers  beiug  non-resident  aliens,  and  dia- 
pates  the  right  of  this  plaintiff  to  inherit  any  property 
whatever  from  the  estate  of  the  said  John  Spilinek,  and  he 
claims  to  be  the  sole  heir  to  the  real  estate  mentioned  herein, 
and  maintains  that  this  plaintiff  has  no  rights  in  the  prem- 
ises. The  other  brothers  are  made  defendants  in  this  case 
and  brought  into  court  out  of  caution,  in  view  of  our  pres- 
ent law  with  respect  to  non-resident  aliens. 

''The  plaintiff  says  that  at  the  time  of  his  death  the  de- 
ceased John  Spilinek  was  possessed  of  the  following  real 
estate,  situated  in  the  city  of  Omaha,  of  the  value  of  about 
$6,500 ;  that  is  to  say :  The  east  half  of  lot  4,  in  block  11, 
and  the  east  half  of  the  west  half  of  lot  4,  in  said  block 
11,  8.  £.  Sogers'  addition  to  Omaha,  Nebraska.  The  de- 
fendant Herman  Tombrinek  claims  a  mortgage  on  the 
property  described  herein  for  $600,  bearing  date  May  4, 
1887,  which  appears  of  record  in  Douglas  county  as  alien 
on  said  property,  but  whether  the  same  is  genuine  or  un- 
paid this  plaintiff  has  no  information,  and  in  order  to  put 
said  Herman  Tombrinek  to  his  proof  in  the  premises,  she 
denies  said  mortgage  is  h(ma  fide  and  valid  lien  on  said 
property. 

''The  plaintiff  says  that  since  she  and  her  parents  have 
fully  performed  the  agreement  herein  mentioned  on  their 
part,  whereby  they  yielded  the  possession  of  and  control 
over  this  plaintiff  to  said  deceased  parties,  and  she  yielded 
to  them  the  obedience,  services,  and  devotion  of  a  child  for 
over  ten  years,  and  would  have  continued  so  to  do  but  for 
their  death,  and  that  by  their  own  acts  during  their  lives 
she  knew  no  other  mother  or  father  save  them,  and  that 
whereas  the«<e  decedents  fully  expected  and  intended  she 
should  inherit  their  property  at  their  death,  plaintiff  says 
it  would  be  a  fraud  on  her  and  on  them  to  have  their  agree- 
ments in  that  particular  violated.  The  plaintiff  therefore 
brings  her  cause  before  this  honorable  court  on  its  equity 
side  and  prays  that  she  may  be  decreed  a  specific  perfbrm- 
26 
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asoe  of  the  coutract  mentioned  herein  and  that  she  be  de- 
clared to  be  the  lawfully  adopted  child  of  the  deceased  John 
and  Anna  Spilinek ;  that  she  may  be  declared  the  legal  heir 
to  the  property  described  herein,  and  all  other  property  of 
said  deceased,  and  to  hold  the  same  free  from  any  claim  or 
right  the  other  defendants  may  have  or  claim  in  or  to  the 
same,  and  for  such  further  relief  in  the  premises  as  the  facts 
in  the  case  may  entitle  her.'^ 

We  copy  the  all^ations  of  the  petition  entire,  for  the 
reason  that  it  is  probably  as  short  and  complete  a  statement 
of  the  plaintifip's  cause  of  action  as  can  be  made  and  fully 
set  forth  the  same.  A  demurrer  to  the  petition  was  filed, 
argued,  and  overruled,  and  the  answer,  filed  by  defendant 
Mardi  7,  1890,  which  joined  the  issues  upon  which  the 
case  was  tried  and  determined,  contained  two  counts,  the  first 
of  which  was  as  follows: 

'^Now  comes  the  said  defendants,  John  Rosicky,  admin- 
istrator, Anton  Spilinek,  Frank  Spilinek,  Albert  Spilinek, 
Vincent  Spilinek,  and  answering  for  themselves  only,  deny 
each  and  every  alle^tion  in  the  petition  filed  in  said  cause 
except  those  expressly  admitted  herein. 

'^Defendants  admit  that  plaintiff  was  bom  in  Omaha, 
Nebraska;  that  her  father's  name  was  James  Kofka  and 
her  mother^s  name  Mary  Kofka,  and  that  both  of  them 
were  residing  in  Omaha  when  the  said  plaintitl'  was  born; 
that  the  parties  to  this  suit  are  of  Bohemiau  nationality  ; 
that  the  said  plaintiff  lived  with  the  said  John  Spilinek, 
deceased,  for  some  years;  that  in  1878  John  S)>ilinek  and 
his  wife,  Anna  Spilinek,  a  sister  of  plaiutifl  's  mother, 
resided  in  Omaha;  that  said  John  Spilinek  and  Anna 
Spilinek  never  had  any  children  of  their  own ;  that 
plaintiff  resided  with  the  said  John  Spilinek  and  Anna 
Spilinek  at  the  time  of  their  death,  and  that  John  Spilinek 
died  on  September  16,  1888,  and  Anna  Spilinek  on  the 
19th  day  of  September,  1888;  that  the  said  plaintiff  has 
of  late  years  attended  the   public  schools  of  the  city  of 
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Omaha;  that  on  the  16th  day  of  September,  1888,  the 
deceased,  John  Spiliiiek,  was  afflicted  by  a  loss  of  control 
of  his  mental  faculties,  and  while  thus  afflicted,  shot  him- 
self dead,  and  inflicted  a  mortal  wound  at  the  same  time 
upon  his  said  wife;  that  the  said  Spilinek  in  a  short  time  <1  led 
and  his  said  wife  Hngered  until  SeptemI  cr  19,  when  she  died 
from  the  effects  of  said  wound;  that  there  was  no  marital 
or  domestic  difficulty  whatever  to  induce  this  conduct  on 
the  part  of  the  said  James  Spilinek,  but  was  wholly 
brought  on  by  fancied  business  embarrassments;  the  de- 
ceased died  intestate;  that  the  will,  a  copy  of  which  is  set 
out  in  the  petition,  was  signed  by  Anna  Spilinek;  that  the 
defendant  John  Rosicky  is  the  administrator  of  the  estate 
of  said  John  Spilinek,  as  alleged  in  the  petition;  that  the 
other  defendants,  Anton  Spilinek,  Frank  Spilinek,  Albert 
Spilinek,  and  Vincent  Spilinek,  are  brothers  of  the  de- 
ceased, as  set  out  in  the  petition ;  said  brothers  are  all  non- 
residents, except  Anton  Spilinek,  and  that  he  is  a  resi- 
dent of  the  state  of  Nebraska ;  that  said  Anton  Spilinek 
claims  to  be  the  sole  heir  at  law  of  the  estate  of  John 
Spilinek,  and  denies  the  right  of  the  plaintiff  to  inherit 
any  property  whatever  from  the  estate  of  the  said  John 
Spilinek,  and  he  claims  to  be  the  sole  heir  to  the  real  es- 
tate mentioned  herein,  and  maintains  that  said  plaintiff  has 
no  right  to  the  premises;  that  the  deceased,  John  Spilinek, 
was  possessed  of  the  real  estate  described  in  the  petition  at 
the  time  of  his  death,  and  that  the  defendant  claims  a 
mortgage  ui^on  said  premises,  as  alleged  in  said  petition. 

'^  Further  answering  defendants  say  that  they  have  no 
knowledge  or  belief  concerning  the  date  of  plaintiff's 
birth,  nor  concerning  the  allegation  that  she  continued  to 
live  on  uninterruptedly  with  the  said  deceased  until  their 
death ;  nor  that  she  conducted  herself  toward  the  said  de- 
ceased a?  an  affectionate  and  obedient  child  and  received  from 
the  hands  of  the  deceased  all  the  love  and  devotion  that  she 
should  receive  from  her  parents;  nor  that  she  had,  for  <>ev- 
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eral  years  previous  to  the  death  of  the  deceased,  assisted  in  ' 
tiie  work  about  the  house  as  alleged  in  said  petition ;  nor 
that  she  was  enrolled  in  the  public  schools  as  Josephine 
Spilinek,  and  that  she  was  always  known  by  that  name 
and  never  knew  any  other  until  the  death  of  the  deceased; 
nor  that  said  deceased  called  her  their  child." 

The  sei'ond  count  of  the  answer  pleads  the  statute  of 
frauds.  The  trial  of  the  case,  as  regards  the  rights  of  the 
plaintiff,  was  had  July  17,  1891,  and  the  issues  were  de-* 
termined  in  favor  of  defendants  and  the  action  of  plaintiff 
dismissed,  and  the  case  brought  to  this  court  on  appeal  by 
plaintiff. 

The  evidence  in  this  case  discloses  that  the  mother  of 
the  plaintiff,  Mary  Kof  ka,  was  the  sister  of  Mrs.  Spilinek; 
that  they  were  living  near  each  other  in  the  city  of  Omaha, 
with  their  husbands,  John  Kof  ka  and  John  Spilinek.  The 
Kof  kas  were  the  happy  possessors,  at  the  time  (August, 
1878)  when  it  is  alleged  the  transaction  occurred  between 
them  out  of  wliich  this  suit  springs  or  to  which  we  may 
refer  as  its  source,  of  four  children,  among  them  the  plaintiff^ 
then  about  seventeen  months  old.  The  Spilineks  had  no 
children,  and  it  was  agreed  between  the  parties  that  the 
plaintiff  should  be  taken  by  the  Spilineks,  to  be  reared, 
educated,  and  cared  for  as  if  she  was  their  own  daughter, — 
they  stating  that  any  property  they  might  have  or  own 
during  life  should  be  given  to  her,  or  be  hers,  at  their 
death,  and  that  they  would  adopt  her  and  make  her  their 
heir.  Pursuant  to  this  agreement  the  plaintiff  was  taken 
to  the  house  of  the  Spilineks,  who,  at  the  time  of  these 
occurrences,  were  poor,  and,  as  appears  from  the  testimony, 
living  in  a  shanty  in  the  street.  The  plaintiff,  from  this 
time  until  the  death  of  the  Spilineks, — of  whom  John 
Spilinek  died  September  16, 1888,  having  on  that  day  shot 
first  his  wife  and  then  himself,  he  dying  immediately  and 
she  two  or  three  days  later, — lived  with  the  Spilineks  and 
was  taught  to  and  did  call  them  father  and  mother  and 
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treated  them  as  such,  and  did  not  know  her  own  father  and 
mother,  although  she  saw  them  almost,  and  possibly,  every 
day,  bat  accepted  them  as,  and  considered  and  called  them, 
aunt  and  uncle,  knowing  no  better,  yet  she  went  to  the 
premises  where  they  resided  and  played  with  their  other 
children,  thinking   they   were   her  cousins   and   treating 
them  as  such ;  that  she  did  not  know  but  what  the  Spilineks 
were  her  parents  until  after  their  death,  when  she  was  so 
informed  by  her  mother  and  other  parties.     The  plaintiff 
was  known  at  school  as  "Josie,"  or  '^Josephine  Spilinek," 
and  so  wrote  her  name  at  all  times  after  she  learned  to 
write.     In  fact  there  seems  to  have  been  a  complete  loBs  of 
her  identity,  personality,  or  individuality  as  a  Kofka,  and 
an  assumption  of  the  Spilinek,  as  much  so,  apparently,  as 
if  her  whole  being,  both  mental  and  physical,  had  been 
dianged.     The  evidence  further  shows  that  she  was  a  good, 
obedient,  and  dutiful  child  to  the  Spilineks,  and  also  that 
they  treated  her  well  and  affectionately.     At  all  times,  in 
all  places,  and  under  all  circumstances,  Spilinek  and  his 
wife  treated,  looked  upon,  claimed,  and  acknowledged  the 
plaintiff  as  their  "child"  or  "girl."     The   Kofkas,  on 
their  part,  never  made  any  claim  to  her  or  her  services,  or 
attempted  to  take  her  from  the  Spilineks,  or  by  word  or 
deed  to  inform  her  that  they  bore  any  other  relation  to  her 
than  that  of  uncle  and  aunt ;  and  through  all  this  was  in- 
terwoven, as  a  part  of  the  life  and  vitality  of  the  agree- 
ment, the  proposition  that  the  plaintiff  was  to  have  the 
property.     It  was  always  spoken  of  when  the  matter  was 
mentioned  between  them,  which  was  very  frequently,  and 
the  Spilineks  made  it  a  subject  of  conversation  with  a 
number  of  persons,  friends,  and   acquaintances,  some  of 
whom  were  called  and  so  testified;  and  in  a  letter  written 
by  Spilinek,  September  12,  we  find  reference  made  to  ''my 
girl,^^  which  must  be  taken  to  mean  the  plaintiff,  and  in 
the  will  of  Mrs.  Spilinek,  made  just  prior  to  her  death,  she 
fully  recognized  the  position  and  rights  of  the  plaintiflt* 
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We  are  satisfied^  afler  a  careful  examination,  compariaony 
and  analysis  of  all  the  testimony  in  the  record,  that  the 
contract  was  one  clear  and  definite  in  its  terms  and  obliga- 
tions, and  was  both  made  and  performed  as  such  with  ref- 
erence to  the  property  rights  to  accrue  or  inure  to  or  in 
&vor  of  plaintiff  as  much  as  with  reference  t6  any  other 
portion  of  it. 

The  Spilineks  had  acquired  some  property,  a  piece  of 
real  estate,  the  title  to  which  is  now  in  controversy  in  this 
case,  for  which,  according  to  the  evidence,  Spilinek  was  at 
one  time  offered  $4,000.  There  was  also  an  agreement  to 
adopt  the  plaintiff,  or  at  least  so  the  parties  testify,  and  the 
parents  and  Spilineks  often  conversed  about '^  assigning'' 
her,  but  it  does  not  seem  to  have  been  considered  by  them 
as  one  of  the  essentials  of  the  compact,  and  which  must 
necessarily  be  accomplished,  but  as  something  more  of  a 
formal  nature,  or  character;  nor  do  we  think  it  was  so  in- 
separably connected  with  the  other  part  of  the  contract  as 
to  carry  it  along  with  it  aud  render  it  incapable  of  enforce- 
ment, if  so  capable  in  any  event,  provided  the  agreement 
to  adopt  cannot  be  decreed  to  be  performed,  which  we 
think  unquestionably  it  cannot  be,  as  in  this  state  the  mat- 
ter of  adoption  is  statutory,  and  the  manner  of  procedure 
and  terms  are  all  specifically  prescribed  and  must  be  fol- 
lowed, and  involve  a  written  consent  by  the  parties,  a  re- 
linquishment by  those  possessing  the  rights  to  and  over 
the  child,  and  an  acceptance  by  the  person  or  persons  de- 
siring to  acquire  such  rights  and  a  decree  by  the  judge  of 
the  county  court,  which  introduces  an  element  barring  the 
jurisdiction  of  a  court  to  decree  specific  performance  in  the 
first  instance. 

Having  reached  the  conclusion  that  a  contract  was  en- 
tered into,  the  query  now  arises,  was  it  one  of  which  a 
court  of  equity  can  and  will  decree  a  specific  performance? 
The  property  which  the  plaintiff  seeks  to  recover  is  real 
estate,  and  it  is  contended  that  the  contract,  resting  entirely 
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in  parol,  is  within  the  statute  of  frauds  and  hence  cannot 
be  enforced.  Courts  in  the  past  (whether  such  action  was 
wise  or  unwise  we  will  not  now  stop  to  discuss)  have  re- 
moved or  exempted  from  the  operation  of  the  statute  of 
frauds  certain  cases  in  which  they  have  concluded  that  the 
hardship  forced  to  be  endured  bj  the  parties  was  greater 
than  was  warranted  by  the  benefit  to  be  derived  from  en- 
forcing the  rule,  and  there  has  gradually  arisen  classes  of 
cases  known  as  ''exemptions  from  the  rule  of  the  stat- 
ute/' and  one  class  embraces  what  is  called  ''cases  of 
specific  performance  of  parol  contracts  for  the  transfer  or 
<x>nveyance  of  real  estate.''  The  agreement  in  this  case 
4]id  not  contain  anything  by  which  it  can  be  known 
whether  the  transfer  of  the  property  to  plaintiff  was  to 
be  effected  by  will  or  by  deed,  and  our  inquiry. in  refer- 
ence to  the  power  of  the  court  to  decree  performance  can- 
not be  confined  to  either,  but  must  include  both.  There 
is  a  line  of  authorities  emanating  from  some  of  our  able 
courts  of  last  resort,  most  notably  those  of  Indiana,  Illi- 
nois, and  Iowa,  which  denies  the  right  to  specific  perform- 
ance of  a  contract  similar  to  the  one  under  which  the  claim 
in  this  case  arises,  mainly  upon  the  ground  that  the  statute 
was  enacted  to  cover  just  such  cases;  that  it  will  work  no 
hardship  to  require  parties  to  put  all  such  agreements  in 
writing  and  that  the  testimony  of  witnesses  should  not  be 
received,  probably  several  years  after  the  hapi^ening  of  the 
event,  to  establish  a  contract  by  parol,  by  which  the  course 
of  the  descent  of  lands  will  be  changed.  These  are  strong 
and  cogent  reasons,  and  it  is  not  our  province  to  attack  or 
attempt  to  refute  them.  As  we  understand  it,  they  are  the 
underlying,  principal  reasons  for  the  rule  as  embodied  in 
the  statute;  but  we  do  not  think  the  rule  should  be  so  rig- 
idly adhered  to  as  to  accomplish  a  fraud  as  against  one  of 
the  persons  affected  by  the  contract  to  which  it  is  to  be 
applied.  It  is  a  matter  of  disci  etion  in  the  court  which 
withholds  or  grants  relief,  according  to  the  circumstances  of 
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each  particular  case,  when  the  general  rules  and  principles 
which  govern  the  court  will  not  furnish  any  exact  measure 
of  justice  between  the  parties.  (2  Story,  Equity  Jurispru- 
dence, sec.  742  ;  Clarke  v.  Koenig^  36  Neb.,  572.) 

Van  Dyne  v.  Vreeland,  first  reported  in  11  N.  J.  Eq.  370,^ 
and  on  a  second  hearing,  was  a  case  in  which  ''The  father 
of  an  infant  child  made  an  agreement  with  an  uncle  of  the 
infant,  at  the  uncle's  request,  to  this  effect,  that  the  uncle 
should  take  the  infant  and  adopt  him  as  his  own  child,  and 
that  he  would  treat  him  as  his  own  son,  and  that  the  pro|>- 
erty  he  should  have  should  be  given  to  the  child,  so  that  it 
should  belong  to  him  at  the  death  of  the  uncle  and  his  wife. 
The  uncle  took  the  child  and  had  him  baptized,  and  the  child 
assumed  his  surname,  and  lived  with  him  twenty-five  years.. 
Held,  that  the  child  might  maintain  his  bill  upon  the  agree- 
ment after  such  performance."  Also,  ''Where  a  father 
makes  an  agreement  in  reference  to  his  infant  child,  from 
which  benefits  are  to  accrue  to  the  child  upon  his  perform- 
ance of  the  agreement,  after  performance,  the  child,  in  hi» 
own  name,  may  file  his  bill  to  enforce  the  agreement  The 
party  for  whose  benefit  the  agreement  is  to  be  performed, 
and  especially  if  any  valuable  portion  of  the  consideration 
has  been  rendered  by  him,  has  a  legal  right  to  enforce  it. 
It  is  of  no  consequence  that  the  promise  to  fulfill  it  was 
not  made  directly  to  the  person  who  is  entitled  to  remuner- 
ation. It  is  enough  if  it  was  made  by  some  one  who  had 
authority  to  make  it  on  his  behalf  In  the  text  of  the 
opinion  it  was  stated:  "In  this  case,  if  the  agreement, 
which  is  the  ground  of  the  bill,  is  of  such  a  character  as 
could  be  enforced  by  either  party  if  it  were  in  writing, 
then,  I  think,  there  can  be  no  doubt  but  that  there  has 
been  such  a  part  performance  in  this  case  by  the  complain- 
ant as  will  take  the  agreement  out  of  the  operation  of  the 
statute.  The  bill  alleges  that  the  agreement  has  been  fully 
performed  by  the  father  of  the  complainant,  one  of  the 
parties  by  whom  it  was  made,  and  by  the  complainant,. 
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npon  whom  it  imposed  certain  duties  and  obligations.  The 
facts  stated  show  that  the  complainant  and  his  father  have 
performed  their  part  of  the  agreement  as  fully  as  such  an 
agreement  could  be  performed.  There  is  nothing  more  for 
them  to  do.  The  complainant  cannot  be  denied  his  redress 
by  the  mere  interposition  of  the  statute.  The  question  is, 
is  it  an  agreement  of  a  character  which  can  be  enforced 
in  equity?''  In  the  report  of  the  case  in  volume  12  it 
was  held :  '^  The  principles  of  equity  will  be  applied  to 
new  cases  as  they  are  presented,  and  relief  will  not  be  with- 
held merely  on  the  ground  that  no  precedent  can  be  found.'' 
In  the  opinion  the  court  says:  ^|The  agreement  was  this: 
Vreeland  and  his  wife  were  to  adopt  the  boy.  He  was  to 
be  given  up  to  them  and  to  be  under  their  management 
and  control,  and  when  they  died  he  was  to  have  their  prop- 
erty. It  is  true  the  agreement  does  not  state  whether  the 
property  elhould  be  secured  to  the  complainant  by  deed,  so 
that  he  might  enjoy  it  when  they  died,  or  whether  it  should 
be  left  him  by  will.  *  *  *  In  this  case  part  perform- 
ance is  set  up  in  avoidance  of  the  statute.  I  think  the  an- 
swer admits,  and  the  evidence  shows,  a  substantial  per- 
formance of  the  agreement  on  the  complainant's  part,  as 
well  as  such  part  performance  on  the  part  of  the  defendant 
himself,  as  will  take  the  case  out  of  the  operation  of  the 
statute.  There  has  been  such  a  performance  on  both  sides 
as  puts  the  complainant  in  a  situation  which  is  a  fraud  upon 
him  unless  the  agreement  is  fully  performed."  This  was 
a  case  very  similar  in  its  facts  and  incidents  to  the  one  at 
bar  and  directly  in  point. 

The  case  of  Van  Tine  v.  Van  Tine,  15  Atl.  Rep.,  249,  is 
another  case  decided  by  the  New  Jersey  court.  The  case 
is  stated  and  the  rule  announced  in  the  first  section  of  the 
syllabns  as  follows:  '^A  father  gave  his  child,  then  only  a 
few  months  old,  to  8.,  his  sister,  with  a  mutual  understand- 
ing that  she  was  to  provide  for  the  child  and  bring  her  up 
as  her  own.     She  thereupon  took  charge  of  the  child,  re- 
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fliBed  to  give  her  up  to  her  father,  and  had  her  baptized  in 
her  own  name,  by  which  the  child  was  always  known. 
The  child  always  lived  with  S.,  assisted  her  in  her  house- 
hold duties,  called  her  'mother/  and  was  not  informed  of 
her  parentage  until  she  was  eighteen  years  old.  S.  often 
stated  that  the  child  was  to  have  all  her  property,  and 
about  fourteen  years  before  her  death  made  a  will,  be- 
queathing to  the  child  all  her  personal  property,  at  which 
time  she  owned  none  but  personal  estate.  But  a  few 
months  before  her  death  she  purchased  the  land  in  question. 
Her  death  was  sudden  and  there  was  nothing  to  show  that 
she  bought  the  land  to  prevent  that  much  of  the  estate 
going  to  the  child.  Held,  that  the  child  was  entitled  to  the 
hind,  as  the  agreement  of  S.  to  receive  her  as  her  own  was 
valid  and  binding,  though  not  in  writing,  and  had  been 
partially  performed.'^  In  the  opinion  the  court  said: 
*'  The  obligations  of  parties  to  each  other  are  ascertained 
as  well  by  what  they  say  as  by  what  they  do;  admissions 
often  giving  the  best  and  truest  interpretation  to  contracts 
previously  entered  into;  or  doings  showing  what  has  pre- 
viously been  agreed  to  be  or  promised  should  be  done. 
When  Mrs.  Stryker,  being  childless,  said  to  her  brother 
Peter,  the  father  of  Jessie,  that  she  would  take  Jessie  and 
would  treat  her  as  her  own  child,  she  meant  just  what  she 
said,  both  in  law  and  in  conscience.  She  meant  that  Jessie 
should  have  all  the  benefit  of  the  relation  of  parent  and 
child.  If  individuals  are  ever  to  be  taken  at  their  word 
and  held  to  it  by  the  courts,  surely  they  should  be  so 
taken  under  such  circumstances  as  are  here  presented. 
How  can  the  court  say  that  Mrs.  Stryker  did  not  mean 
just  what  she  said?  and  how  can  it  say  that  she  did  not,  by 
what  she  said,  most  fully  and  distinctly  bind  herself  to 
perform  all  the  obligations  of  a  parent  towards  a  child 
towards  Jessie?  And  were  not  those  obligations  so  made 
of  the  same  force  as  she  would  have  been  under  to  a  child 
of  her  own  loins?     I  cannot  see  how  obligations,  so  vol- 
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untarilj  assumed  by  a  citizen,  so  affecting  the  highest  wel- 
fare of  an  infant  of  the  tenderest  years,  can  be  regarded  as 
otherwise  than  the  most  sacred  and  binding.  There  was 
part  performance  of  the  obligation/'  (See,  also,  Johnson  v. 
HubbeU,  66  Am.  Dec.  [N.  J.],  773,  and  authorities  cited  in 
note  on  page  784,  under  the  head  of  '^ Agreements  to  make 
particular  disposition  of  property  by  will.  (1)  Validity  of 
such  agreements,  and  (3)  mode  of  enforcement  in  equity.") 
'^It  seems  to  be  settled  that  the  payment  of  the  considera- 
tion will  not  in  general  be  deemed  such  a  part  performance 
as  to  relieve  a  parol  contract  from  the  operation  of  the 
statute;  but  the  reason  for  this,  viz.,  that  in  such  a  case  the 
repayment  of  the  consideration  will  place  the  parties  in  the 
same  situation  in  which  they  were  before,  shows  that  the  rule 
applies  to  a  moneyed  consideration.  If  the  consideration 
for  the  contract  be  labor  and  services,  those  may  sometimes 
be  estimated  and  their  value  liquidated  in  mon^y,  so  as 
measurably  to  make  the  promisee  whole  on  the  promisor's 
rescission  of  the  contract;  but  in  a  case  where  the  services 
rendered  were  of  such  a  peculiar  character  that  it  is  impos- 
sible to  estimate  their  value  to  the  promisor  by  any  pecuni- 
ary standard,  *  ♦  *  it  is  out  of  the  power  of  any 
('ourt,  after  the  performance  of  the  services,  to  restore  the 
promisee  to  the  situation  in  which  he  was  before  the  con- 
tract was  made,  or  to  compensate  him  in  damages.  Such  a 
case  is  clearly  within  the  rule  which  governs  courts  of 
equity  in  carrying  parol  agreements  into  effect,  where  pos- 
session has  been  taken  of  landed  property  or  moneys  laid 
out  in  improvements  upon  land  which  the  testator  agre^ 
to  devise  in  consideration  of  care  and  maintenance  during 
his  life. '  (Rhodes  v.  Rhodes,  3  Sandf.  Ch.  [N.  Y.],  279.)" 
In  Wright  v.  Wright,  58  N.  W.  Rep.,  54,  a  Michigan 
case,  the  conrt  held  :  "  Defendant  in  his  second  year  was 
indentured  to  deceased  until  his  majority.  When  he  was 
eight,  deceased  and  his  wife,  being  childless,  adopted  him 
under  the  law  then  in  force  and  his  name  was  changed. 
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He  gave  them  his  entire  services  without  pay  till  he  was 
over  twenty-two,  when  deceased  died.  The  widow  testified 
that  they  intended  that  he  should  be  their  heir ;  that  her 
husband  believed  that  this  was  effected  by  the  adoption ; 
that  defendant  thought  he  was  their  child  till  after  her  hus- 
band's death,  and  that  they  never  talked  about  paying  him 
for  his  servicer.  The  adoption  law  was  held  unconstitu- 
tional. Held,  that  defendant's  performance  entitled  him  to 
the  inheritance,  by  way  of  specific  performance  of  the  oral 
contract,''  and  states  in  the  opinion  :  '^  In  Sluihan  v.  Stean, 
reported  in  26  N.  E.  Rep.,  222,  the  supreme  court  of  Ohio 
expressly  recognize  the  doctrine  of  these  cases.  It  there 
said:  'Notwithstanding  that  it  is  the  established  rule  in 
Ohio  that  the  payment  of  the  consideration,  even  in  the 
personal  service  of  the  party  seeking  relief,  does  not  ordi- 
narily constitute  such  part  performance  as  will  take  the  case 
out  of  the  operation  of  the  statute,  we  do  not  wish  to  be 
understood  to  hold  that  cases  may  not  arise  where  specific 
performance  of  a  contract  in  parol  may  be  had  on  the 
ground  that  the  consideration  had  been  paid  in  personal 
services  not  intended  to  be  and  not  susceptible  of  being 
measured  by  a  pecuniary  standard.'  " 

SuUon  V.  Hayden,  62  Mo.,  101,  was  a  case  in  which  one 
Mrs.  Green  made  an  agreement  by  which  she  took,  in'  its 
infancy,  the  child  of  her  brother,  upon  the  understanding 
that  at  her  death  all  the  property  owned  by  her  should  go 
to  the  child.  The  child  was  to  come  and  live  with  her,  be 
as  a  daughter  to  her,  and  take  care  of  her  for  the  remainder 
of  her  life.  The  child  entered  upon  the  performance  of  her 
part  of  the  agreement,  and  throughout  the  course  of  Mrs. 
Green's  life  rendered  the  services,  and,  so  far  as  lay  in  her 
power,  performed  her  part  of  the  agreement.  Mrs.  Green 
died  without  having  in  any  way  secured  the  property  to  the 
child.  Say  the  court:  "There  are  things  which  money 
cannot  buy;  a  thousand  nameless  and  delicate  services 
and  attentions,  incapable  of  being  the  subject  of  explicit 
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contract,  which  money,  with  all  its  peculiar  potency,  is  pow- 
erless to  purchase.  The  law  furnishes  no  standard  whereby 
the  value  of  such  services  can  be  estimated,  and  equity  can 
only  make  an  approximation  in  that  direction  by  decreeing 
the  specific  execution  of  the  contract.''  See,  also,  Sharkey 
V.  McDermoU,  91  Mo.,  655,  60  Am.  Rep.,  270,  where  it 
was  held  that  an  agreement  by  a  man  and  his  wife  to  adopt 
a  child,  provide  and  care  well  for  her,  and  leave  her  their 
property  at  their  death,  performed  on  the  part  of  the  child, 
is  enforceable  as  to  the  property  on  their,  death. 

In  Brintan  v.  Van  Cott,  33  Pac.  Rep.  [Utah],  218,  it 
was  held  as  follows :  ^'  A  verbal  contract,  whereby  plaintiff 
agrees  to  live  with  and  take  care  of  an  old  woman  until 
her  death  in  consideration  of  her  promise  to  leave  all  her 
property  to  plaintiff,  is  taken  out  of  the  statute  of  frauds 
by  the  rendition  of  the  services  during  the  lifetime  of  the 
woman ;  and  after  her  death,  equity  will  specifically  enforce 
the  contract,  on  the  theory  of  part  performance,  since  the 
services  rendered  are  of  a  peculiar  character,  not  intended 
by  the  parties  to  be  measured  by  a  pecuniary  standard. 
*  *  *  A  contract  by  which  an  old  woman,  in  apparent 
good  health  and  having  the  expectancy  of  many  years  of 
life,  agrees  to  leave  all  her  property,  worth  aboui  $5,000, 
to  a  sixteen-year-old  girl,  in  consideration  of  the  latter's 
promise  to  live  with  and  take  care  of  her  as  long  as  she 
lives,  is  not  void  for  want  of  mutuality  and  fairness;  and 
after  her  death  the  contract  will  be  specifically  enforced  in 
favor  of  the  girl,  who  performed  her  part  of  the  agreement 
though  the  woman  died  within  three  or  four  months  after 
the  execution  of  the  contract."  Also,  ^'In  this  territory 
the  statute  of  frauds  is  in  full  force.  (2  Comp.  Laws,  sec. 
2831.)  It  is  therefore  incumbent  upon  the  appellant  to 
show  by  her  complaint  that  she  has  partly  or  wholly  per- 
formed her  contract,  so  as  to  take  it  out  of  the  statute  of 
frauds.  ^When  the  consideration  of  the  agreement  oon- 
sista  in  work,  labor,  and  services  personally  done  and  ren- 
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dered  by  the  plaintiif,  if  the  value  of  the  same  can  be 
ascertained  with  reasonable  accuracy  in  an  action  at  law, 
and  adequately  compensated  by  the  recovery  of  damages, 
then  neither  the  services  themselves  nor  the  payment  for 
them  will  avail  as  a  part  performance  of  the  verbal  agree- 
ment; but  if  the  services  are  of -such  a  peculiar  character 
that  it  is  impossible  to  estimate  their  value  by  any  pecuni- 
ary standard,  and  it  is  evident  that  the  parties  did  not  in- 
tend to  measure  them  by  any  such  standard,  then  the 
plaintiff,  after  the  performance  of  these  services,  could  not 
be  restored  to  the  situation  in  which  he  was  before,  or  be 
compensated  by  any  recovery  of  legal  damages/  Under 
these  circumstances  the  rendition  of  the  services  is  a  part 
performance  of  a  verbal  agreement.  The  act  of  part  per- 
formance of  a  verbal  agreement  for  services  must  be  such 
that  it  would  be  a  fraud  upon  the  party  performing  for  the 
other  party  to  refuse  to  perform  his  part  as  agreed  between 
them.  (Pomeroy,  Contracts,  sec.  114.)"  See,  also,  Kor- 
minsky  v,  Korminsky,  21  N.  Y.  Supp.,  611;  Oodine  v. 
KiMy  64  Hun  [N.  Y.],  585;  Jaffee  v.  Jacobson,  1  C.  C. 
A.,  24;  McKinnonv.  McKinnoriy  5  C.  C.  A.,  530;  Haines 
V.  HaineSy  6  Md.,  435. 

We  wiil  not  further  quote  or  cite  authorities.  We  are 
fully  convinced  that  the  weight  of  authority  and  reason 
preponderates  i:i  favor  of  the  position  that  the  contract  in 
the  case  at  bar  was  such  a  one  as  a  part  performance  will 
relieve  from  the  operation  of  the  statute  of  frauds;  that 
there  was  a  full  performance  of  the  contract  on  the  part  of 
the  plaintiff  and  such  a  part  performance  by  the  Spilineks 
as  did  so  take  it  out  of  the  operation  of  the  statute.  We 
are  further  satisfied  that  the  child  had  a  right  to  bring  the 
action  to  enforce  the  contract  made  for  it  by  the  parents, 
and  that  the  proof  of  the  contract  was  sufliciently  clear, 
definite,  satisfactory,  and  unequivocal  to  call  for  its  en- 
forcement by  a  court  of  equity,  in  the  exercise  of  its  dis- 
cretion.    The  judgment.of  the  district  court  is  reversed,  so 
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far  as  it  affected  the  rights  of  the  plaintiff  herein,  and  a 
decree  is  ordered  in  this  court  in  favor  of  appellant,  that 
the  title  to  the  property,  described  in  the  petition,  is  in  ap- 
pellant, and  that  it  be  quieted  in  her,  except  as  against  the 
mortgage  liens  thereon  prior  to  the  death  of  the  Spilineks. 


DeORBE  AOOOBDINaJLY. 


H.  A.  Merrill,  appellee,  y.  Joanna  C.  Wright  et 

AL.,  appellants. 

Filed  June  26,  1894.    No.  5471. 

Tax  IfienB:  Prbsumphoh  of  Assessment  of  Taxes:  Fobbclos- 
ubb:  Evidence:  Pleading.  To  aphold  the  yalidtty  of  a  tax 
lien  songbt  to  be  foreclosed,  neither  a  levy  nor  asseesment  of 
taxes  will  be  presamed  from  the  mere  introdnction  in  evidence 
of  a  treasurer's  receipt  for  taxes,  or  snch  treasurer's  certificate 
of  a  purchase  at  tax  sale,  when  the  existence  of  snch  levy  and 
assessment  have  been  pnt  in  issne  by  the  answer. 

Appeal  from  the  district  oourt  of  Douglas  oounty. 
Heard  below  before  Wakeley,  J. 

Andrew  Bevina^  for  ap})ellants,  cited :  RtUh  v.  Lovrrey, 
10  Neb.,  272;  Miller  v.  Hurford,  13  Neb.,  13;  Towle  v. 
HoUy  14  Neb.,  227;  Wright  v.  People,  4  Neb.,  410;  Haa- 
eett  V.  Chirtis,  '20  Neb.,  164;  Garrison  v.  AvJtman,  20  Neb., 
314;  AuUman  v.  Leakey,  24  Neb.,  289;  Plummer  v.  Shell- 
horn,  24  Neb.,  536;  Of(h  Wagon  Co.  v.  Benedict,  25  Ne6., 
376;  White  v.  Woodruff,  25  Neb.,  804;  Otoe  Cowniy  r. 
MaihewB,  18  Neb.,  470. 

Henry  W.  Pennock,  contra: 

There  is  a  presumption  of  law  in  favor  of  the  due  per- 
formance of  official  duty  by  public  officers  where  such 
duty  is  enjoined  upon  them  by  law.  {Taylor  v.  Wilson,  17 
Neb.,  88.) 
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I  Ryan,  C. 

Plaintiff  in  her  petition  allied  that  at  pablic  tax  sale  on 
November  9,  1887,  she  bought,  for  the  then  due  and  delin- 
quent taxes  of  the  year  1886  thereon,  the  west  one-half  of 
lot  7,  block  24,  of  the  city  of  Omaha,  and  paid  the  county 
treasurer  therefor  the  sum  of  |76.46,  which  was  the 
amount  of  the  county  and  city  taxes  of  the  year  1886,  to- 
gether with  interest,  penalty,  and  costs  allowed  by  law, 
and  accordingly  received  the  certificate  of  such  treasurer; 
that  as  a  part  of  said  tax  sale  plaintiff  was  required  to  pay, 
jj  and  did  pay,  to  said  county  treasurer  other  items  of  taxes 

^  on  said  premises  which  were  due  and  delinquent  at  the 

r  time  of  said  sale  to  the  amount  of  $340.     An  itemized 

•  statement  of  the  several  items  which  made  up  the  above 
1  aggregate  sum  of  $340  was  set  out  in  the  petition,  from 
I  which  it  appeared  that  there  were  thus  paid  Omaha  city 

taxes  of  the  years  from  1879  to  1884,  inclusive,  the  sum 
]  of  $193.96 ;  special  Omaha  taxes  (sidewalk)  for  1876, 1880, 

•  1882,  1883,  and  1887  the  sum  of  $65.80.  The  balance, 
of  $80.24,  was  for  curbing  and  guttering.  Plaintiff  fur- 
ther alleged  that  after  said  purchase,  and  as  holder  of  the 
tax  title,  she  paid  city  taxes  for  1887,  1888,  and  1889, 
amounting,  principal  and  interest,  to  the  sum  of  $143.05, 
and  in  the  year  1889,  instalments  of  special  paving  tax, 
amounting,  principal,  interest,  and  costs,  to  $92.67.  In  the 
petition  were  these  averments : 

''6.  A  tax  deed,  if  taken  out  on  said  real  estate  under 
and  by  virtue  of  said  treasurer's  certificate  of  tax  sale, 
would  be  invalid  and  ineffectual  to  convey  title  to  said 
property,  and  the  plaintiff  elects  to  consider  said  tax  cer- 
tificate and  accompanying  receipts  a  lien  on  said  premises 
in  the  nature  of  a  mortgage  and  to  foreclose  the  same  as 
by  law  provided.'' 

No  reason  is  given  for  the  assumption  that  the  tax  deed, 
if  issued,  would  be  invalid  and  ineffectual  to  convey  title. 


• 
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We  shall  therefore  accept  this  conclusion  as  fully  warranted 
by  the  facts.  The  petition  contained  the  averments  that 
Joanna  C.  Wright  was,  at  the  time  of  the  filing  of  the  pe- 
tition, and  prior  thereto  had  been,  the  owner  of  the  real 
property  against  which  relief  was  sought;  that  no  proceed- 
ings at  law  had  been  had  for  the  recovery  of  the  amount 
of  said  taxes,  and  closed  with  a  prayer  for  a  foreclosure  of 
the  lien  for  the  payment  of  the  taxes  paid,  interest, and  oosts. 
By  the  answer  it  was  admitted  that  Joanna  C.  Wright  was, 
at  the  time  of  the  pretended  tax  sale,  and  still  continued  to 
the  date  of  filing  said  answer,  the  owner  of  the  premises 
against  which  the  foreclosure  of  a  lien  was  sought,  and  that 
DO  proceedings  at  law  had  been  had  to  recover  the  moneys 
alleged  to  have  been  paid  by  plaintiff.  Following  these 
admissions  was  a  denial  of  each  and  every  allegation  not 
admitted  in  the  answer.  There  was  a  decree  of  foreclosure 
as  prayed  in  plaintiff's  petition,  from  which  the  defend- 
ants appeal  to  this  court. 

We  shall  not  enter  into  a  detailed  review  of  the  discussion 
in  the  brief  as  to  the  sufficiency  of  other  averments  of  the 
answer,  for  this  general  denial  was  sufficient,  whatever  may 
have  afterward  been  inartistically  traversed.  In  the  reply 
there  was  an  admission  that  the  taxes  described  in  the  pe- 
tition were  assessed  and  levied  against  said  lot,  and  that  the 
tax  receipts  described  in  the  petition  were  issued  to  plaint- 
iff upon  payment  thereof.  These  admissions  were  respon- 
sive to  no  averments  of  the  answer,  and  cannot  be  treated 
as  part  of  the  petition  in  stating  a  cause  of  action.  (Savage 
V,  AtkeUy  21  Neb.,  605;  Hastings  School  District  v,  Cald- 
wellf  16  Neb.,  68 ;  Holmes  v.  Hutchlns,  38  Neb.,  601.) 

In  Merriam  r.  Hemple,  17  Neb.,  345,  it  was  held  that 
"  where  the  purchaser,  at  a  void  sale  of  real  estate  for  taxes, 
pays  the  taxes  legally  levied  upon  the  real  estate  for  sub- 
sequent years,  upon  a  failure  of  his  title  he  will  be  subro- 
gated to  the  rights  of  the  county  to  the  extent  of  the  legal 
taxes  so  paid  by  him,  with  legal  interest,  even  though  the 
27 
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taxes  upon  which  the  sale  was  had  were  void  by  reason  of 
the  default  of  the  assessor  in  not  filing  the  proper  oath  with 
the  assessment  roll/'  This  principle,  we  presume,  is  that 
upon  which  plaintiff  bases  her  right  to  a  foreclosure,  but^ 
as  will  be  observed,  this  goes  no  farther  than  to  bold  that 
an  irregularity  in  the  assessment  will  not  render  void  the 
tax  lien. 

As  a  sufficient  answer  to  several  points  made  by  appel- 
lants in  this  court  the  appellee  quotes  the  following  lan- 
guage of  this  court  found  in  Otoe  County  v.  Mathews,  18 
Neb.,  470 :  "Whatever  may  have  been  the  holding  ofthis 
oourt  in  cases  where  it  has  been  sought  in  a  purely  l^al 
action  to  enforce  a  tax  title,  or  whatever  might  be  the  rul- 
ing in  a  direct  proceeding  against  the  officers  charged  with 
the  duty  of  assessing,  levying,  or  collecting  taxes  while 
such  proceedings  are  in  dimini  based  upon  the  failure  of  the 
assessor  to  take,  subscribe,  or  return  the  oath  prescribed  by 
the  statute  or  upon  other  illegulity  in  the  proceedings,  it  is 
clear  and  well  settled  that  in  a  proceeding  in  the  nature  of 
equity  to  enforce  a  tax  lieu  the  court  will  look  to  the  stat- 
ute and  not  to  the  assessment  as  a  foundation  of  such  lien, 
and  will  regard  tlie  amount  of  the  taxes  against  the  prup^ 
erty  in  question  as  borne  upon  the  books  of  the  county  a^ 
unalterably  established.'^  The  language  quoted  refers  to 
irregularities  in  the  assessment,  though  these  are  styled 
"illegalities  in  the  proceedings."  There  is  no  language, 
however,  either  in  this  or  any  other  opinion  of  this  court 
which  holds  taxes  paid  a  lien  irrespective  of  whether  such 
taxes  were  founded  upon  any  levy  or  asses>ment  whatever. 

in  the  case  under  consideration  the  taxes  paid  were  for 
the  most  part  city  taxes,  a  large  part  of  which  was  in  dis- 
charge of  special  assessments.  There  was  in  the  petition 
no  averment  of  either  a  levy  or  of  an  assessment  of  taxes. 
The  appellee  expressly  averred  that  if  she  took  a  tax  deed 
on  the  sale  of  the  real  estate  to  her,  such  deed  would  be 
invalid  and  ineffectual  to  convey  title  to  her.     Why  this 
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result  would  follow  is  not  stated,  and  for  aught  that  appears 
in  the  petition  it  might  have  been  becauae  of  the  entire 
absence  of  either  a  levy  or  assessment.  It  would  be  re- 
quiring at  our  hands  too  much  to  ask  us  to  assume  that  the 
deed  would  vest  no  title  on  account  of  mere  irr^ularitic's. 
The  appellee  voluntarily  placed  herself  in  the  same  position 
aa  would  have  been  the  county  had  it  attempted  to  collect 
taxes  by  a  foreclosure  proceeding.  In  such  a  case  the 
county  would  have  been  obliged  to  allege  and  prove  that 
there  had  been  a  levy  and  assessment — mere  irregularities 
would  not  invalidate  either,  but  both  must  be  shown  to 
have  existed. 

In  her  foreclosure  proceedings  the  appellee  had  no  right 
to  rely  upon  the  county  trea»>urer's  certifiLate  of  purchase 
as  being  sufficient  to  evidence  anything  mure  than  the  reg- 
ularity of  the  sale  proceedings  conducted  by  nim.'  This 
certificate  formed  the  basis  of  a  part  of  the  right  of  recov- 
ery urged  in  the  district  court.  Another  part  depended 
upon  mere  receipts  which  recited  the  payment  of  money 
for  specified  taxes.  In  Ellison  v.  Albright,  41  Neb.,  93, 
filed  at  this  term,  it  was  held  by  this  court  that^^^  against 
strangers  thereto  a  receipt  is  incompetent  evidence  of  the 
payment  thereby  acknowledged,  for,  as  against  such  stran- 
gers, such  receipt  is  but  the  hearsay  declaration  of  the  party 
who  signed  it,  made  without  opportunity  for,  his  cross- 
examiuation  and  inde[)endently  of  the  sanction  of  his  oath." 
To  hold  that  such  a  receipt  would  be  evidence  against  third 
parties  of  the  binding  force  of  the  obligation  which  im- 
pelled payment  would  be  absolutely  unwarranted,  and  yet 
we  must  go  to  this  extent  if  we  hold  that  tax  receipts  are 
proof  of  the  existence  of  a  levy  and  assessment  of  the  taxes 
in  evidence  of  the  payment  of  which  the  receipt  was  given. 
As  there  was  neither  plea  nor  proof  of  a  levy  or  assess- 
ment the  judgment  rendered  by  the  district  court  is 
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49  514 
43    ©71 


tfiCHAEL  Lamb  v.  State  of  Nebraska. 

Filed  Junb  26,  1894.    No.  5706. 

1.  Ijaroeny:  Sufficiency  of  Pboof:  Review.    On  the  trial  of 

this  case  the  only  qaestions  which  aro.<<e  worthy  of  ooDsideration 
were  as  to  the  safSciency  of  the  proof  to  justify  a  oonvictioD, 
upon  ftall  consideration  of  which  it  is  found  that  the  Terdiot  of 
conyiction  was  fally  jastified. 

2.  Criminal  "Law:  New  Trial:  Jubob's  Evowledob  of  Chab- 

AOTEB  of  Accused.  Ordinarily,  the  discretion  of  the  tri^ 
jndge  in  overraling  a  motion  for  a  new  triAl  will  not  be  disturbed 
when  the  sole  grounds  for  said  motion  are  admissions  of  a  juror 
as  to  his  knowledge  of  the  character  of  the  accused,  wheu  stKih 
admissions  have  no  reference  to  the  facts  tried,  especially  when 
apon  his  voir  dire  examination  such  juror  had  answered  that  he 
had  no  bias  or  prejudice  which  would  prevent  impartial  action 
on  his  part. 


Error  to  the  district  court  for  Platte  county, 
below  before  Suluvan,  J. 


Tried 


W.  F.  Orilohfieldy  Higgins  &  Garlow,  and  3f.  B.  Oearm^ 
for  plaintiff  in  error. 

Charge  H.  Hastings^  Attorney  OenercU,  for  the  state, 

Ryan,  C. 

This  case  originated  in  Boone  county.  After  a  change 
of  venue,  the  defendant  was  convicted  in  Platte  county. 
The  charge  upon  which  he  was  found  guilty  was  that  he 
had  aided,  abetted,  procured,  incited,  and  hired  Robert 
Nickerson  and  Lafayette  Bolingbroke  to  steal  certain  cattle, 
the  property  of  Simons  &  Co.^  of  the  value  of  |345. 
These  cattle  were,  after  the  alleged  larceny,  found  among 
cattle  owned  by  the  defendant,  whose  connection  with  and 
responsibility  for  the  said  larceny  were  established  by  the 
direct  evidence  of  both  Nickerson  and  Bolingbroke.     In 
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addition  to  this,  George  Schoolcraft,  a  disinterested  witness^ 
testified  to  some  very  damaging  expressions  which  he  had 
heard  nttered  by  the  defendant  to  Nickerson  concerning 
the  proposed  tbefl  of  the  cattle  before  they  were  stolen. 
The  evidence  of  the  defendant  himself  was  in  contradiction 
of  that  of  the  three  witnesses  named,  and  was  explanatory 
of  the  fact  that  the  stolen  cattle  were  found  with  his  own. 
There  were  several  witnesses  sworn,  the  testimony  of  whom 
tended  to  show  that  the  cattle  were  not  removed  to  Garfield 
oonnty  on  the  exact  date  which  the  witnesses  for  the  prose- 
cution fixed  as  that  upon  which  they  were  driven  into  said 
county.  These  were  questions  of  fact  which  were  sub- 
mitted to  the  jury  for  consideration  in  the  determination  of 
the  guilt  of  the  accused.  The  evidence  was  amply  suffi-r 
cient  to  sustain  the  conviction  which  followed,  notwith-» 
standing  these  trifling  discrepancies. 

Criticism  of  instructions  has  been  freely  indulged  in, 
but  no  error  of  any  prejudicial  tendency  has  been  pointed 
out.  No  instructions  were  asked  on  behalf  of  the  accused, 
80  that  no  question  arises  on  acoount  of  modifications  or 
refusal  of  requests  in  that  respect. 

Affidavits  were  filed  to  show  the  existence  of  prejudice 
entertained  against  the  defendant  by  Mr.  Hale,  a  juror. 
This  showing,  however,  was  not  of  prejudice,  correctly 
speaking.  The  affiants,  as  to  this  matter,  said  that  the 
statement  of  Mr.  Hale  was  that  he  knew  that  Lamb  was 
a  dangerous  man  whom  it  would  not  do  to  let  get  away ; 
that  he  had  known  said  Lamb  for  five  years  to  have  been 
at  the  head  of  a  gang  of  cattle  thieves,  who  stole  cattle  and 
ran  them  up  into  the  reservation  and  sold  them,  and  that 
such  men  should  not  be  allowed  to  run  at  large.  The  rec- 
ord does  not  show  what  questions  were  propounded  to  this 
juror  upon  his  voir  dire  examination.  In  the  affidavits 
of  counsel  for  the  accused  it  appears,  however,  that  Mr. 
Hal^  on  such  examination  answered  that  he  had  no  bias 
or   prejudice  against  the  defendant,  and   had  formed  no 
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opinion  as  to  bis  guilt,  and  that  he  knew  of  no  reason 
why  he  oould  not  render  a  fair  and  impartial  verdict  In 
ruling  upon  the  motion  for  a  new  trial  the  court  evidently 
asBUihed  that  these  answers  were  more  to  be  relied  on  than 
the  affidavits  filed  to  discredit  the  competency  of  Mr.  Hale 
as  a  juror.  Affidavits  as  to  language  used  by  jurors,  after 
their  duties  as  such  have  ceased,  as  to  their  reasons  for  their 
verdict,  as  a  general  rule,  are  entitled  to  no  great  consider- 
ation, for  the  very  reason  that  the  juror  himself  would 
not  ordinarily  be  heard  to  impeach  the  verdict  to  which  he 
had  assented,  by  alleging  the  existence  of  bias  or  preju- 
dice upon  his  own  part  influencing  him  improperly.  This 
is  especially  true  where  upon  consideration  of  all  the  evi« 
dence  th^re  is  found  no  room  for  doubt  of  the  guilt  of  the 
Moused^     The  judgment  of  the  district  court  is 


Affibmed. 


41    a58 
59    575 


City  of  Beatrice  et  au  v.  Brethren  Church  of 
Beatrice. 


Filsd  June  26,  1894.     Na  6896. 

Municipal  Corporations:  Spsoial  Assessmbntb:  Chubgh 
Pbop^tt:  Exemptions.  The  exemptioDs  proyided  by  aaction 
%  article  9,  of  the  constttation  of  Nebraska  are  solely  with  ref- 
erenoe  to  taxes  assessed  by  Talaation  for  general  parposea,  and 
have  no  applicability  to  special  assessments  or  special  taxation 
of  property  benefited  for  local  improyements  ander  aatbori^ 
of  section  6  of  the  same  article. 


:  :  .     Chapter  14  of  the  Session  Laws  of  1887, 

in  so  fiur  as  it  relates  to  the  above  subject,  is  oonstrned  in  har- 
mony with  the  oonstmction  given  the  sections  jost  referred  to. 


Error  from  (he  district  court  of  Grage  county, 
below  before  Hastings^  J. 

The  facts  are  stated  by  the  commissioner. 


Tried 
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jE  0.  Kretainger,  for  plaintiff  in  error; 

Chnrch  property  which  is  used  exdasively  for  religious 
pur|>08e8  is  not  exempt  under  section  2,  article  9,  of  the 
constitution^  supplemented  by  section  2,  article  1,  chapter 
77,  Compiled  StatuteSi  from  special  assessments  for  local 
improvements  in  cities  of  the  second  class  having  more  than 
five  thousand  and  less  than  twenty-five  thousand  popula- 
tion, {City  of  Big  Rapids  v.  Board  of  Supervisors  of  Me- 
costa County,  58  N.  W.  Rep.  [Mich.],  368;  Dillon,  Mu- 
nicipal Corporations,  sees.  761,  773,  777;  Worcester  Cotmty 
f.  City  of  Worcester,  116  Mass.,  193;  City  of  Hartford  v. 
West  Middle  District,  45  Conn.,  462 ;  Board  of  Improve^ 
ment  v.  School  District  of  Little  Rock,  19  8.  W.  Rep.  [Ark.], 
«69;  Matter  of  tke  Mayor,  n  Johns.  [N.  Y.],  77 ;  Mayor 
and  City  Council  of  Baltimore  v.  Proprietors  ofOreen  Mount 
Cemetery,  7  Md.,  517;  StcUe  v.  City  of  Newark,  27  N.  J. 
Law,  187 ;  TruHiees  of  Illinois-Michigan  Caned  v.  City  of 
Chicago,  12  111.,  406;  Cooley,  Taxation,  147,  606;  2  Desty, 
Taxation,  p.  1235;  Northern  Liberties  v,  St.  John's  Church, 
13  Pa.  St.,  104;  Emery  v.  San  Francisco  Gas  Co.,  28  Cal., 
346;  Cfty  of  Chicago  v.  Baptist  Theological  Union,  2  N. 
E.  Rep.  [III.],  254;  Elliott,  Roads  &  Streets,  pp.  370,  376; 
Municipality  No,  Two  v.  Dunn,  10  La.  Ann.,  57;  New 
Jersey  M,  R.  Co.  v.  Jersey  City,  42  N.  J.  Law,  97 ;  Bleecker 
r,  Ballau,  3  Wend.  [N.  Y.],  263;  New  Jersey  RaUroad  & 
Transportation  Co.  v.  City  of  Elizabeth,  37  N.  J.  Law,  330; 
Brewster  v.  City  of  Syracuse,  19  N.  Y.,  116;  Protestant 
Foster  Home  Society  v.  Mayor  of  Newark,  36  N.  J.  Law, 
478;  Bufalo  City  Cemetery  v.  City  of  Buffalo,  46  N.  Y., 
506;  Roosevelt  Hospital  v.  Mayor  of  New  York,  84  N.  Y., 
108;  Illinois  Central  R.  Co.  v.  City  of  Decatur,  126  III.,  92; 
Sheehan  v.  Good  Samaritan  Hospital,  50  Mo.,  155;  City 
of  Lafayette  v.  Male  Orphan  Asylum,  4  La.  Ann.,  1 ;  2kzbel 
V.  Louisville  Baptist  Orphans^  Home,  17  S.  W.  Rep.  [Ky.], 
212;  City  of  Atlanta  v.  First  Presbyterian  Church,  86  Qa., 
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730;  Boston  SeamerCs  Friend  Society  v.  Mayor  and  Alder^ 
men  of  Boston,  116  Mass.,  181;  City  of  Philadelphia  v. 
Contributors  to  Pennsylvania  Hospital,  22  Atl.  Rep.  [Pa.], 
744;  In  the  MaUer  of  College  Street,  8  R.  I.,  474;  Lock-^ 
wood  V.  City  of  St.  Louie,  24  Mo.,  20;  Gty  of  Raleigh  v. 
Peace,  110  N.  Car.,  34;  2  Lawson,  Rights,  Remedies  & 
Practice,  sec.  633 ;  Boone,  Law  of  Corporations,  sec.  90,  nolo 
11;  2  Beach,  Public  Corporations,  sees.  1172,  1173;  Wi- 
nona &  St.  P.  R.  Co.  V.  City  of  WaJLeitown,  44  N.  W.  Rep. 
[S.  Dak.],  1072;  City  of  Sioux  City  v.  Independent  School 
District  of  Sioux  City,  55  la.,  150;  Kemper  v.  King,  11 
Mo.  App.,  116;  Flint  v.  Webb,  26  Minn.,  93;  White  v. 
City  of  Bloomington,  94  111.,  604;  Sigler  v.  Fuller,  34  N. 
J.  Law,  227;  Sloan  v.  Beebe,  24  Kan.,  343;  Lufkin  r. 
City  of  Galveston,  58  Tex.,  545;  Adams  County  v.  City  of 
Quincy,  22  N.  E.  Rep.  [111.],  624.) 

Murphy  &  Le  Hane,  contra^  cited:  Von  Steen  v.  City  of 
Beatrice,  36  Neb.,  421. 

Ryan,  C. 

This  proceeding  was  brought  in  this  court  to  review  the 
ruling  of  the  district  court  of  Gage  county  upon  a  general 
demurrer  to  the  petition  of  the  defendant  in  error.  In 
this  petition  it  was  alleged  that  the  plaintiff  therein  named 
was  a  corporation  existing  and  owning  property  on  which 
was  its  house  of  worship  in  the  city  of  Beatrice;  that  the 
city  of  Beatrice,  the  defendant  named  in  the  petition,  was 
a  public  corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Nebraska  providing 
for  the  incorporation  of  cities  of  the  first-class,  having  lesfr 
than  twenty-five  thousand  and  more  than  ten  thousand  in- 
habitants. Omitting  the  general  averments  which  would 
naturally  be  expected  in  such  a  petition,  it  is  sufficient  to- 
say  that  the  special  matters  as  to  which  relief  was  sought 
were,  that,  on  August  27,  1889,  the  city  of  Beatrice  by 
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Ofdiiianoe  created  paving  district  No.  4,  which  included 
within  its  prescribed  boundaries  the  real  property  of  the 
plaintiff  on  which  was  situate  its  church,  which  was  used 
exclusively  for  religious  purposes ;  that  on  October  22, 1890, 
the  said  city  passed  an  ordinance  levying  and  assessing  an 
assessment  and  tax  on  said  district  and  all  the  real  estate 
situated  within  its  limits,  the  amount  levied  and  assessed 
against  the  real  property  of  plaintiff  being  1206.61^  pay- 
able in  instalments,  one-tenth  in  each  year  after  its  assess- 
ment, except  that  the  first  one-tenth  fell  due  in  fifty  days 
from  the  passage,  approval,  and  publication  of  the  last 
above  named  ordinance.  It  was  alleged  in  the  petition 
that  for  some  of  these  instalments  the  real  property  of  the 
plaintiff  had  been  sold  at  tax  sale,  and  purchased  by  Alex- 
ander Q.  Smith,  who,  unless  prevented,  in  due  time  would 
apply  for  and  procure  a  deed  to  plaintiff's  aforesaid  real 
property.  There  were  like  averments  made  as  to  curbing 
ordered  and  sidewalks  constructed  along  plaintiff's  prop- 
erty, the  cost  of  which  was  specially  assessed  against  said 
property,  and  it  was  averred  that  if  not  prevented,  the  title 
to  said  property  would  be  clouded  by  a  tax  deed  issued  in 
pursuance  of  sale  for  the  satisfaction  of  the  above  special 
assessments.  The  sole  ground  upon  which  the  right  to  re- 
lief was  based  was,  that  the  property  sold  at  tax  sale  was 
eharch  property,  used  exclusively  for  religious  purposes. 
n|K>n  the  overruling  of  the  demurrer  to  the  petition  a  de- 
eree  was  entered  in  accordance  with  its  prayer,  and  the  cause 
was  brought  to  this  court  for  review  of  the  ruling  of  the 
district  court  on  the  aforesaid  demurrer.  Incidentally 
several  questions  might  be  considered, — for  instance,  the 
rights  of  Smith  as  a  purchaser, — but  as  the  most  vital 
question  presented  involves  the  right  of  exemption  of 
church  property  from  liability  for  asses-sments  for  the  cost 
of  paving  and  curbing  and  of  constructing  sidewalks  on 
adjacent  streets,  that  question  alone  will  be  considered. 
The  ease  of  Von  Steen  v,  (My  of  Beairioe,  36  Neb.,  421, 
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was  considered  solely  with  reference  to  chapter  14,  Session 
Laws  of  1887,  and  it  was  held  that  the  chapter  named 
operated  to  repeal  all  former  acts  on  the  same  subject  In 
the  course  of  the  opinion  delivered  by  Post,  J.,  he  referred 
to  the  statutory  provision  for  special  assessments  for  public 
improvements,  as  in  the  case  of  paving  of  streets  adjacent 
thereto,  and  remarked  that  this  question  had  never  been 
presented  to  the  courts  in  this  state,  and  that  this  court 
found  upon  the  subject  an  irreconcilable  conflict  of  opinion. 
Following  these  observations,  this  was  his  language:  ''It 
is  provided  by  section  2  of  our  revenue  law  (ch.  77,Comp. 
Stats.)  that  'the  following  property  shall  be  exempt  from 
taxation  in  this  state:  First,  the  property  of  the  state^ 
counties,  and  municipal  corporations,  both  real  and  per- 
sonal ;  second",  such  other  property  as  may  be  used  exclu- 
sively for  agricultural  and  horticultural  societies,  for 
school,  religious,  cemetery,  and  charitable  purposes/  Simi^ 
lar  provisions  have  been  construed  as  exempting  the  prop- 
erty mentioned  therein  from  all  contributions  in  the  nature 
of  taxation,  whether  imposed  for  public  purposes  under 
general  revenue  laws  or  for  local  improvements  such  as  are 
denominated  special  assessments.  Opposing  this  view  it 
the  doctrine,  quite  as  well  sustained  by  authority,  that  the 
immunity  from  taxation  relates  only  to  general,  state, 
county,  or  other  municipal  taxes,  and  not  to  assessments 
for  improvements  made  under  si)ecial  laws  or  ordinances 
and  local  in  their  nature.  It  is  not  deemed  necessary  to 
review  the  cases  cited  in  support  of  the  difierent  views  by 
their  raspective  advocates,  since  the  solution  of  the  question 
here  presented  depends  upon  a  construction  of  the  charter 
of  the  defendant  city.''  The  remainder  of  this  opinion 
was  devoted  to  the  facts  presented  as  governed  solely  by 
the  provisions  of  the  act  of  1887  heretofore  referred  to. 

For  the  reason  that  afterward,  in  State  v.  BirkhauBer^  37 
Neb.,  521,  NoRVAii)  J.,  questioned  one  of  the  conclusions 
reached  in  Von  Steen  v.  City  of  Beatrice^  aupra^  doubts  as 
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to  the  thoroughness  with  which  the  last  named  case  was 
presented  have  received  considerable  confirmation.  In  the 
opinion  in  the  Von  Steen  case  no  reference  waa  made  to 
the  provisions  of  our  constitution,  and  as  the  brief  filed 
hy  plaintifi^  in  error  in  the  case  at  bar  ignores  the  constitu- 
tional bounds  which  must  in  such  cases  limit  l^islation,  it 
is  easy  to  believe  that  the  Von  Steen  case  was  presented, 
and  perhaps  considered|  without  special  reference  to  the 
constitution.  If  the  statute  of  1887  can  be- fairly  oon- 
strued  so  that  its  provisions  harmonize  with  Uiose  of  the 
constitution,  such  a  construction  should  undoubtedly  pre- 
vail rather  than  one  which  creates  an  irreconcilable  conflict 
between  them.  With  a  view  to  showing  how  harmony 
can  exist  I  quote  from  article  9  of  our  constitution  section 
6  and  that  portion  of  section  2  pertaining  to  our  purpose, 
which  are  as  follows: 

"Sec.  2.  {^Exemption  from  Tascation.'] — The  property  of 
the  state,  counties,  and  municipal  corporations,  both  real 
and  personal,  shall  be  exempt  from  taxation,  and  such  other 
property  as  may  be  used  exclusively  for  agricultural  and 
horticultural  societies,  for  school,  religious,  cemetery,  and 
charitable  purposes,  may  be  exempted  from  taxation,  bat 
snch  exemptions  shall  be  only  by  general  law,"  etc. 

"Sec.  6,  [^MunicipcU  Taxes,"] — The  legislature  may  vest 
the  corporate  authorities  of  cities,  towns,  and  villages  with 
power  to  muke  local  improvements  by  special  assessment, 
or  by  special  taxation  of  property  benefited.  For  all  other 
corporate  purposes,  all  municipal  corporations  may  be  vested 
wiih  authority  to  assess  and  collect  taxes,  but  such  taxes 
shall  be  uniform  in  respect  to  persons  and  property  within 
the  jurisdiction  of  the  body  imposing  the  same." 

It  is  clear  that  section  2  prescribes  the  rule  which  must 
govern  in  the  assessment  of  taxes  properly  so  designated. 
Protected  by  the  provisions  of  a  statute  sanctioned  by  this 
section,  the  property  of  churches  used  for  religious  purposes 
is  exempted  from  the  general  burden  of  taxation.     It  does 
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not  necessarily  result  from  this,  however,  tliat  such  prop- 
erty can  by  statute  be  exempted  from  special  assessments 
on  account  of  special  benefits  conferred  by  public  improve- 
ments of  the  streets  and  sidewalks  adjacent  thereto.  In  State 
V.  Dodge  County,  8  Neb.,  124,  this  court  had  under  consid- 
eration section  6,  above  quoted.  In  the  opinion  of  Max- 
well, C.  J.,  there  were  reviewed  kindred  constitutional 
provisions  of  other  states.  For  instance,  he  said  that  the 
constitution  of  Arkansas  provides  that  ^'all  property  shall 
be  taxed  according  to  its  value.  *  *  *  The  general 
assembly  shall  have  power  to  tax  merchants,  bankers,  ped- 
lers,  and  privileges  in  such  manner  as  may  be  prescribed 
by  law.  *  *  *  It  was  held  that  this  provision  did  not 
prohibit  the  legislature  from  authorizing  counties  and  in- 
corporated towns  to  impose  a  tax  upon  billiard  tables,  ten 
pin  alleys,  taverns,  groceries,  and  the  like  for  municipal 
purposes  and  as  a  police  regulation  for  the  preservation  of 
good  order.  (Washington  v.  State,  13  Ark.,  752;  Dillon, 
Municipal  Corporations,  sec.  592.) '^  In  the  above  opinion 
was  quoted  a  provision  of  the  constitution  of  Ohio,  that 
**  laws  shall  be  passed  taxing  by  a  uniform  rule  all  moneys, 
etc.,  and  also  all  real  and  personal  property  according  to  ita 
true  value  in  money.''  Another  section  quoted  required 
the  legislature  to  ''  provide  for  the  organization  of  cities 
and  incorporated  villages  by  general  laws  and  to  restrict 
their  power  of  taxation,  assessment,  borrowing  money,  con- 
tracting debts,  and  loaning  their  credit  so  as  to  prevent  the 
abuse  of  such  power."  Referring  to  these  provisions. 
Maxwell,  C.  J.,  remarked  that  it  was  held  that  '^  legis- 
lation authorizing  cities  and  villages  to  levy  special  assess- 
ments for  the  purpose  of  improving  streets  upon  real  estate 
peculiarly  and  specially  benefited  and  in  proportion  to  such 
benefit  was  not  ref)Ugnant  to  any  provision  of  the  constitu- 
tion. (See,  also.  City  of  Zanesville  v.  Richards^  5  O.  St.,  589 ; 
Bake^'  v.  City  of  Cincinnati,  11  O.  St.,  534 ;  Exchange  Bank 
of  Columbus  V.  Hines,  3  O.  St.,  1.)  "    Similar  constitutional 
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provisions  of  the  states  of  California,  Indiana,  Massacho- 
setts,  Mississippi,  Missouri,  Oregon,  and  Wisconsin  were 
likewise  reviewed  in  detail  in  this  opinion,  each  sustaining 
the  result  above  announced  with  reference  to  similar  con- 
stitutional provisions.  The  consensus  of  tliese  authorities 
is  that  an  assessment  to  reimburse  a  municipal  corporation 
for  such  benefit  as  it  has  conferred  upon  an  adjacent  lot  by 
reason  of  pavements  or  sidewalks  laid  along  side  it  is  not 
an  exercise  of  the  power  to  tax  in  the  generally  accepted 
meaning  of  that  term. 

Section  6,  article  9,  of  our  constitution  was  again  con- 
sidered by  this  court  in  Hanaeom  v.  (My  of  Omaha^  11 
Neb.,  37.  The  opinion  was  delivered  by  Maxwell,  C. 
J.,  who  said:  '^The  words  ^by  special  assessment  or  by 
special  taxation  of  the  property  benefited '  [which  occurred 
in  the  statute  conferring 'powers  upon  cities  of  the  class  of 
Omaha]  refer  to  and  mean  the  same  thing,  viz.,  that  special 
assessments  may  be  made  upon  property  to  the  extent  of 
the  benefits  received  by  it  Taxation  by  special  assessment 
differs  from  general  taxation  in  this,  that  they  can  be  im- 
posed only  to  the  extent  of  the  special  benefits  received, 
while  the  benefits  which  the  taxpayer  receives  in  return 
for  general  taxation  are  the  enforcepient  of  the  laws,  pro- 
tection to  life  and  property,  and  such  other  benefits  as  are 
shared  by  the  public  at  large.  The  principle  which  un- 
derlies special  assessments  is  that  the  value  of  the  property 
is  enhanced  to  an  amount  at  least  equal  to  the  assessment 
This  principle  cannot  be  departed  from  without  taking  pri- 
vate property  for  public  use." 

In  EiUle  v.  Sheririn^  11  Neb.,  on  pages  80  and  81,  is 
veported  the  following  language  of  Cobb,  J.,  by  whom 
the  opinion  of  the  court  was  written.  He  said :  '^  In  an 
important  case  lately  argued  in  this  court,  involving  a 
construction  of  the  section  above  referred  to  [section  6, 
article  9,  constitution],  the  court  was  undivided  in  the 
opinion  that  the  provisions  of  said  section  stpplied  to  pre- 
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vioci8  legislation,  and  tliat  under  them  the  corporate  author- 
ities of  cities,  towns,  or  villages  could  be  vested  with  power 
to  levy  and  collect  but  two  kinds  of  taxes,  first,  by  special 
assessment  or  by  special  taxation  (two  ways  of  expressing 
the  same  thing)  of  property  benefited — this  only  for  pur- 
poses of  local  improvements;  second,  for  all  other  corporate 
purposes  to  assess  and  collect  taxes,  but  such  taxes  to  be 
uniform  in  respect  to  persons  and  property  within  the  juris- 
diction of  the  body  imposing  the  same.  {Hanaoomv,  City 
of  Omaha,  anUy  p.  37.)" 

This  court  has,  therefore,  recognized  a  distinction  be- 
tween taxation  for  general  purposes  and  assessments  on  ac- 
couat  of  special  benefits  conferred  to  adjacent  property.  If 
no  such  difference  in  fact  existed,  the  provisions  of  section 
1,  article  9,  of  our  constitution  would  absolutely  prohibit 
the  assessment  of  lots  on  account  of  benefits  conferred  by 
public  improvements  adjacent  thereto,  for,  except  as  bis 
property  is  specially  benefited,  the  adjacent  lot  owner  has 
no  more  concern  with  such  improvements  than  has  any  one 
else  of  the  general  public.  He  can  only  use  the  improved 
highway  in  the  same  way  and  for  the  same  purposes  as  may 
any  other  individual.  On  him  would  be  inflicted  the  same 
punishment  for  obstructions  placed  tliereon  as  would  be 
visited  upon  an  utter  stranger  in  the  city  for  the  same  of- 
fense, notwithstanding  the  fact  that  with  his  own  private 
means  alone  this  portion  of  the  highway  had  been  rendered 
fit  for  the  use  of  the  general  public  If  the  special  benefit 
to  his  adjacent  property  presents  no  ground  for  its  special 
assessment,  it  is  difficult  to  see  how  the  legislature  has  pro- 
vided for  necessary  revenue  by  levying  a  tax  by  valuation 
80  that  (as  required  l)y  section  1,  article  9,  of  the  constitu- 
tion) each  person  shall  pay  a  tax  in  proportion  to  the  value 
of  his  property.  The  exemptions  provided  by  section  2, 
article  9,  of  our  constitution  have  reference  solely  to  the 
general  tax  by  valuation  provided  in  the  immediately  pre- 
ceding «ection,  and  have  no  application  whatever  to  the 
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'Special  assessmeiit  or  special  taxation  of  property  bcDefited 
by  local  improvements  as  contemplated  by  section  6  of  the 
same  article.  The  closing  sentence  of  section  6,  jast  re- 
ferred to,  is  significant,  for,  following  the  provision  that 
the  legislature  may  vest  the  corporate  authorities  of  cities, 
towns,  and  villages  with  power  to  make  local  improvements 
by  special  assessment  or  by  special  taxation  of  property 
benefited/ said  sentence  provides  that  ''for  all  other  corpo- 
late  purposes  all  municipal  oorporations  may  be  vested  with 
authority  to  assess  and  collect  taxes,  but  such  taxes  shall  be 
uniform  in  respect  to  persons  and  property  within  the  juris- 
diction of  the  body  imposing  the  same.''  The  last  sen- 
tence quoted  clearly  excludes  from  the  provision  requiring 
uniformity  with  respect  to  persons  and  property  the  special 
assessment  or  special  taxation  contemplated  in  the  first  sen- 
tence of  the  same  section.  These  considerations  strongly 
coqntenance  the  assumption  that  the  framers  of  our  consti- 
tution had  in  mind  the  distinction  afterwards  recognized  by 
this  court  between  the  power  of  general  taxation  and  the 
power  to  make  payment  for  local  improvements  by  special 
assessments,  and  that,  by  sections  1  and  2  of  article  9  of 
the  constitution,  one  general  rule,  with  its  exception,  was 
provided,  while  by  section  6  of  the  same  article,  another 
general  rule,  with  its  exceptions,  was  laid  down, — each  of 
these  clauses,  with  its  attendant  exception,  being  independ- 
ent of  the  other.  Any  other  construction  than  this  creates 
a  confusion  between  the  two  clauses  just  distinguished  and 
gives  but  little  other  than  confusing  force  to  the  last  clause 
of  section  6,  for  thereby,  except  in  so  far  as  section  1  and  sec- 
tion 6  are  in  hopeless  conflict,  the  latter  is  but  the  useless  re- 
iteration of  the  former.  This  construction  should  therefore 
beavoided,  if,  consistently  with  the  language  of  these  sections, 
a  more  reasonable  one  can  be  found  which  gives  a  harmo- 
nizing effect  to  all  provisions  of  both.  This  result  is  at- 
tfdned  by  excltiding  from  section  6  the  exemptions  declared 
in  ficciioa  2  of  article  9  of  the  constitution,  and  this  is  be- 
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lieved  to  be  the  true  construction  of  these  sections.  The 
construction  of  chapter  14,  Session  Laws  of  1887,  should 
have  been  conformably  to  that  given  the  sections  of  article 
9  of  our  constitution  above  discussed.  It  follows  that  the 
contention  of  the  defendant  in  error,  that  its  property  used 
for  religious  purposes  was  exempt  from  special  assessments 
or  special  taxation  on  account  of  special  benefits  conferred 
upon  said  property  by  the  construction  of  sidev^alks  and 
curbing  and  the  laying  of  pavements  on  an  adjacent  street, 
was  without  sanction  of  either  the  statutes  or  the  constito- 
tion  of  this  state.  The  judgment  of  the  district  court  is 
therefore 


Reversed. 


Bterung  Lumber  Company  v.  Fred  D.  Stinbok. 

Filed  Jum£  26, 1894.    No.  5799. 

Acooiint  Stated:  Suffioienoy  of  Evidence.  Where  plaintiif 
saed  on  an  aoconot  stated,  and  defendant  denied  that  an  aooonni 
had  been  stated,  bnt  admitted  that  there  was  dne  to  plaintiff  a 
less  amonnt  than  claimed,  the  finding  of  the  J  my  sostaining  the 
defendant's  arerments  will  not  be  disturbed  when,  as  in  this 
case,  they  are  sustained  by  competent  evidence,  no  error  of  law 
having  occurred  on  the  trial. 

Error  from  the  district  court  of  Johnson  ooontj.   Tried 
below  before  Baboock^  J. 

/.  HaU  HUohcookf  for  plaintiff  m  error. 

D.  P.  Storer  and  E.  Boss  HUohcook,  oonira. 

Ryan,  C. 

Plaintiff,  by  its  petition  filed  in  the  district  court  of 
Johnson  county,  alleged  that  between  it  and  the  defendant 
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there  wafi  stated  an  account  whereby  it  was  agreed  that 
there  was  due  from  defendant  to  plaintiff  the  sum  of 
$151.05|  which  sum  the  defendant  accordingly  agreed  to 
pay  ;  that  he  had  failed  so  to  do ;  and  there  was  a  prayer 
for  the  amount  named,  with  interest  and  costs.  These 
averments  were  denied  by  the  defendant;  who  admitted  in 
his  answer'  that  there  was  due  from  defendant  to  plaintiff 
the  sum  of  $75,  for  which  sum  he  tendered  judgment 
Judgment  was  rendered  in  favorof  plaintiff  for  but  $75,  con- 
formably to  the  verdict  of  a  jury  on  a  trial  of  these  issues, 
and  from  this  judgment  the  plaintiff  prosecutes  error  to 
this  court  There  was  sufiScient  evidence  to  sustain  the 
verdict  rendered,  for  there  was  disputed  evidence  as  to 
whether  an  account  was  stated  or  not  As  an  original 
question,  it  is  probable  the  weight  of  the  evidence  prepon- 
derated in  favor  of  the  verdict  as  returned.  Certainly 
there  is  no  such  lack  of  support  as  would  justify  interfer- 
ence by  this  court.  The  instructions  of  the  court  fairly 
presented  to  the  jury  the  law  which  should  be  applied  in 
determining  whether  or  not  there  was  an  account  stated. 
The  verdict,  therefore,  cannot  be  disturbed  either  because 
of  lack  of  evidence  to  sustain  it,  or  on  account  of  error  of 
law  ID  giving  or  refusing  instructions  applicable  to  the 
issues  presented. 

It  is  urged  that  there  was  error  in  admitting  in  evidence 
Exhibits  A,  B,  and  C.  These  were  statements  of  account 
claimed  by  the  defendant  to  have  been  made  out  by  the 
agent  of  plaintiff,  and  were  properly  admissible  upon  that 
theory,  to  sustain  the  defense  pleaded  in  the  answer.  As 
plaintiff's  cause  of  action  was  on  an  account  stated,  he 
could  recover  only  by  showing  both  the  account  and  un- 
qnalified  assent  of  defendant  to  its  correctness.  The  court, 
therefore,  very  properly  excluded  from  the  jury's  consid- 
eration the  showing  made  by  the  books  of  account  of 
plaintiff,  independently  of  the  alleged  account  stated. 
Errors  ai*e  urged  as  to  the  admission  of  testimony,  but 
28 
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as  this  matter  was  presented  on  the  petition  in  error  onlj 
as  ''errors  of  law  occurring  at  the  trial,  duly  excepted  to/' 
they  cannot  be  considered.  The  judgment  of  the  district 
court  is 

AFFIBliED. 


John  Clarke  v.  State  of  Nebraska. 

Filed  Junk  26, 1894.    Na  6816. 

Laroeny :  Suffioibnoy  of  Eyidxhob.  The  eridenoe  in  tUscMt 
kdd  not  to  have  jostified  a  oonriotion  of  plaintiff  in  error  of  tho 
crime  of  larceny,  as  charged  in  the  information  against  him. 


Error  to  the  district  court  for  Webster  county, 
below  before  Beall,  J. 


Tried 


John  M,  Chaffin  and  James  MoNeny^  for  plaintiff  in  error. 
George  H.  Hastings,  Attorney  General,  for  the  state. 

Ryan,  C. 

The  plaintiff  in. error  was  convicted  in  the  district  court 
of  Webster  county  upon  the  charge  of  unlawfully  and 
feloniously  stealing,  taking,  and  leading  away  a  gelding. 
The  eYidenee  showed  that  the  horse  led  away  from  the 
livery  stable  of  F.  M.  Reed  was  the  property  of  the  ac- 
cused. There  was  evidence  that  it  had  previously  been 
levied  upon  by  a  constable  under  and  by  virtue  of  a  writ 
of  attachment  in  his  hands,  issued  in  an  action  pending  be- 
fore a  justice  of  the  peace  in  said  county,  the  accused  being 
the  defendant  named  in  said  actiou.  The  horse  was,  after 
the  levy,  placed  in  the  livery  stable  of  F.  M.  Reed  for  safe 
keeping,  from  whence  it  was  removed  by  the  plaintiff  in 
error.     The  conviction   was  upon   an  information   which 
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alleged  that  the  hors^  was  owned  by  F.  M,  Beed.  It  is 
quite  possible  that  the  accused  should  have  been  punished 
for  his  miaoonduot  We  are  unable,  however,  to  find  any 
justification  in  the  statutes  of  this  state  for  oomvicting  him 
of  larceny,  un<Ier  the  proofs  as  made.  The  judgment  of 
the  district  court  ia 

Bevebsbd. 


Jakes  Stephenson  et  al,  v.  Everett  8.  Fi^agg, 
Administrator. 

FiLXD  Junk  26, 1894.     No.  4690. 

1.  ITegligenoe:   CtoixisioN   ok  Stbbst:   Psbsonai.  Injubibs: 

Eyidbncb.  The  yerdict  in  this  case  was  sustained  by  ample 
STldenoe  as  to  aU  points  in  issue.  A  review  of  it  is  therefore 
unnecessary.  ^ 

2.  Inatraotions;  Rbvibw:  Arsionmbnts  of  Erbob.    When  the 

assignments  in  the  petition  in  error  challenge  the  correctness  in 
group  of  4my  of  the  trial  court's  rulings  either  as  to  the  giving 
or  refusing  to  give  instructions,  no  oousideratioh  of  saoh  assign- 
ment can  he  had  in  this  court  further  than  to  ascertain  that  the 
challenge  is  not  well  founded  as  to  any  inntrnction  in  the  group 
,  in  respect  to  which  such  assignment  is  made. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Clarkson,  J. 

Edward  W.  Bimeral  and  J.  G  Gowin,  for  plaintifis  in 
error. 

Howard  B,  Smith  and  Clinton  N.  Poweliy  contra. 

Ryan,  C. 

On  March  6,  1889,  there  was  filed  in  the  district  court 
of  Douglas  county  the  petition  of  Ada  E.  Flagg;  against 
James  Stephenson  and  Cornelius  F.  Williams^  partners  do- 
ing business  under  the  firm  name  of  the  Omaha  Cab  Com- 
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panj.  l^he  damages  claimed  were  alleged  io  the  petition 
to  havie  been  sustained  by  plaintiff  having  been  struck  and 
injured  wliile  driving  on  Douglas  street  in  Omaha,  and 
that  the  collision  was  caused  by  the  negligence  of  defend- 
ants, through  the  fault  of  the  driver  of  one  of  the  defend- 
ants' Hansom  cabs.  The  petition  at  length  described  the 
nature  of  the  injuries  sustained  by  plaintiff,  and  closed 
with  a  prayer  for  judgment  in  the  sum  of  $5,241  and 
cMjsts.  The  answer  was  an  admission  of  the  existence  of 
the  partnership  alleged  as  existing  between  defendants, 
their  ownership  of  a  Hansom  cab,  and  a  denial  of  every 
other  allegation  of  the  petition,  closing  with  an  averment 
that  whatever  injury  had  been  sustained  by  plaintiff  was 
entirely  owing  to  her  own  carelessness.  There  were  re- 
turned two  verdicts,  upon  the  first  of  which  no  judgment 
was  rendered.  On  the  trial  which  followed  the  setting 
aside  of  the  first  verdict  there  was  a  second  verdict  for 
plaintiff.  Judgment  was  rendered  on  this  last  verdict  for 
$2,000,  for  the  reversal  of  which  the  defendants  filed  their 
petition  in  error  in  this  court,  accompanied  by  a  proper 
transcript  and  bill  of  exceptions. 

The  first  contention  of  plaintiffs  in  error  is  that  there 
was  no  suflBcient  evidence  to  sustain  the  verdict.  The  evi- 
dence urged  as  wanting  is  that  which  would  show  that  the' 
injuries  described  on  the  trial  had  in  February  of  1891 
were  traceable  to  the  accident  which  occurred  April  7, 
1887.  If  there  had  been  no  evidence  save  that  of  the  ex- 
pert physicians  produced  by  the  plaintiffs  in  error,  this  ar- 
gument would  be  entitled  to  consideration.  After  all,  this 
very  .evidence  was  not  positive  as  to  the  relation  of  cause 
and  effect.  It  was  full  as  to  present  ailments  and  the 
manifestations  attending  them,  but  when  the  cause  was  in- 
quired into  it  was  with  the  result  that  the  injury  sustained 
might  have  been  the  original  inception  of  Mrs.  Flagg's 
present  suffering,  or  they  might  have  arisen  from  other 
causes.     It  is  not  difficult  to  believe  that  the  uncertainty 


Vol.  41]         JANUARY  TERM,  1894.  37.i 


Stephenson  y.  Flagg. 


developed  by  the  examination  of  these  expert  witnesses 
was  caused  by  the  lapse  of  almost  three  years  after  the  oc- 
currence of  the  aocidenty  before  their  examination  of  the 
defendant  in  error.  These  witnesses  admitted  that  the  ail- 
ments described  on  the  trial  by  Mrs.  Flagg  might  have  re- 
sulted from  the  accident  of  which  she  made  complaint  in 
her  petition.  On  the  other  hand,  there  was  abundant  evi- 
dence to  sustain  the  verdict  of  the  jury:  First,  as  to  the 
good  health  of  Mrs.  Flagg  before  April  7,  1887 ;  and, 
second,  as  to  the  change  in  her  health  following  upon  the 
injury,  and  that  it  was  of  such  nature  as  to  be  reasonably 
imputed  to  it.  There  was  detailed  in  evidence  the  history 
of  her  case,  showing  the  gradual  development  of  new  and 
unfavorable  symptoms,  until  were  reached  the  results  de- 
scribed on  the  trial.  This  class  of  testimony  was  given, 
not  only  by  herself,  her  mother,  and  her  husband,  but  by 
her  attendant  physicians  as  well.  It  may  be  pertinently 
observed  in  this  connection  that  from  the  time  of  her 
injury  until  the  trial  in  February  of  1891,  Mrs.  Flagg 
seemed  almost  constantly  to  have  been  under  medical  treat- 
ment The  evidence  was  amply  sufficient  to  justify  the 
verdict  in  not  only  this,  but  in  every  other  respect. 

No  other  errors  alleged  in  the  petition  in  error  are  ar- 
gued, except  criticisms  are  made  of  the  instruction. given, 
and  of  those  refused.  Of  those  given  of  the  court's  own 
volition  there  is  argued  error  only  as  to  the  use  of  the 
word  "carelessness'*  in  the  fourth  paragruph.  As  this  as" 
Kignment  of  error  was  as  to  Nos.  5  and  6,  as  to  which  no 
criticism  is  even  attempted  coupled  with  Na  4,  we  cannot 
consider  the  error  urged  as  inhering  in  No.  4  alone.  The 
petition  in  error  alleged  that  the  court  erred  in  giving  par- 
agraphs Nos.  1,  2,  3,  4,  5,  10, 11, 12,  and  13  at  the  request 
of  the  defendant  in  error.  As  might  well  be  supposed, 
there  would  be  no  error  found  in  each  one  of  these  several 
paragraphs,  and  this  assignment  requires  us  to  prosecute 
inquiry  no  farther  than  this  point 
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There  is  assigned  error  in  the  petition  in  error,  ia  that 
the  court  refused  to  give  paragraphs  numbered  5  and  6  of 
the  instructions  asked  by  plaintifis  in  error.  Of  these 
paragraphs,  that  numbered  5  required  the  jury  to  find 
against  the  defendant  in  error,  if,  at  the  time  of  the  acci- 
dent, she  was  on  the  north  or  left-hand  side  of  Douglas 
street,  provided  that  if  she  had  been  on  the  other  side  of 
said  street  the  accident  would  not  have  happened.  We 
know  of  no  reason  for  such  a  radical  statement  of  the  law 
as  this  would  require,  and  no  attempt  has  been  made  in  ar- 
gument to  show  one.  The  fifth  and  sixth  paragraphs  of 
the  instructions  asked  by  the  plainti£P  in  error  were, 
therefore,  properly  refused.  The  judgment  of  the  district 
court  is 

Affibmed. 
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JoHV  Fitzgerald,  for  Himself  and  on  Behalf  of 
All  Other  Stockholders  of  the  Fitzgerald 
A  Mallory  Construction  Company,  appel- 
lant, V.  Fitzgerald  &  Mallory  Construction 
Company  and  the  Missouri  Pacific  Railway 
Company,  appellees. 


Filed  Junb  26, 1894.     No.  6309. 


1.  Ck>rporation8:  Abusb  of  Trust  by  Officers  Interested 
IN  Rival  Company:  Action  by  Stockholders  foe  Bene- 
fit OF  Corporation.  Where  the  officers  of  a  oorporation  re- 
sponsible for  its  management  are  shown  to  have  abosed  their 
trast  to  the  great  damage  of  snch  corporation  in  the  interest  of 
another  corporation  of  which  they  were  then  and  still  remain 
managing  officers,  any  stockholder  of  the  oorporation  wronged 
may  bring  an  action  in  his  own  name  for  the  benefit  of  the 
wronged  corporation  against  the  other  oorporation  above  referred 
to,  for  the  redress  of  sach  grievance  and  for  an  acoonnting  be- 
tween said  corporations,  and  for  these  purposes  may  properly 
join  both  corporations  as  defendants. 
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*. :  : :  Pabtibs:  Foreign  Receiyjeb.  A  re- 
ceiver appointed  >>y  a  ooart  in  another  state  than  Nebraska  is 
not  a  necessary  party  in  this  state  to  a  snit  on  behalf  of  or 
against  the  corporation  for  which  each  receiver  was  so  appointed. 

Z. :  Liability  fob  Torts  op  Officers.     A  corporation  is 

liable  eiyilly  for  all  damages  occasioned  by  the  torts  of  its  offi* 
cers  or  agents  committed  within  the  scope  of  their  employment 
assnch. 

4.  :  Acquikscsnob  of  Stockholdbrs  in  Fbaud  of  Offi- 


OEBS.  The  acquiescence  of  a  stockholder  will  not  preclade  a 
recovery  in  an  action  brought  by  him*  in  a  proper  case  for  the 
benefit  of  snch  corporation  in  respect  of  wrongs  committed  by 
the  managing  officers  of  said  corporation  against  it  for  the  bene- 
fit of  another  corporation  in  which  they  are  also  officers.  In 
snch  case,  while  the  stockholder  is  nominally  the  plaintiff,  he  Is 
only  nominally  so;  the  action  is  in  reality  between  the  corpora- 
tions joined  as  defendants, — the  one  as  the  party  wronged,  the 
other  as  the  party  which  profited  by  the  wrong. 

6.    :  CONSTRUCTIOK  CONTRACT:  COMMUTATION  OF  CONTRACT 

Rate:  Consideration.  The  agreement  of  a  ooastmction 
company  to  commote  its  contract  rate  of  compensation  for  fin- 
ished work  to  a  lower  rate  becanse  of  the  work  not  being  com- 
pleted as  agreed,  in  consideration  of  which  commatation  the 
other  contracting  party  consented  to  presently  accept  the  woriE 
in  its  nnfinished  condition,  afforded  a  snfficient  consideration  to 
sustain  the  stipolated  redaction  as  a  oompromise  between  the 
parties. 

C  :  :  :  .     Where  a  construction  company 

bad  contracted  to  build  a  certain  railroad  line,  and  had  completed 
the  work  according  to  contract,  an  agreement  by  its  president, 
without  authority,  to  accept  payment  at  less  than  the  contract 
price  was  without  consideration  and  did  not  release  the  other 
contracting  party  from  liability  for  payment  at  the  fbll  rate  fixed 
l^  the  original  contract 

7.    :    PUBCHASB    OF    BoNDS   AT    DISCOUNT  BY   OFFICBBS  IN- 

TBBB8TED  IN  KiVAT.  COMPANY.  In  an  action  on  behalf  of  a 
corporation  to  recover  the  discount  at  which  certain  bonds  held 
by  said  corporation  had  been  by  its  board  of  directors  ostensibly 
authorised  to  be  sold  to  the  stockholders  of  said  corporation,  re- 
sulting, however,  in  such  sale  only  to  the  individual  directors 
who  voted  to  authorize  it,  and  to  parties  in  privity  with  them 
in  wrongfully  making  such  sale,  had,  that  the  burden  of  proof 
strongly  devolved  upon  the  purchasers  of  said  bonds  at  the  die- 
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connt  aathorized  to  show  affirmatively  that  the  price  paid  wan^ 
the  fair  valae  of  sach  bonds;  and  the  proors,  as  well  as  the  find- 
ing of  the  trial  conrt,  having  been  adverse  to  snch  showing,  held 
further,  that  the  discoont  was  properly  recoverable. 

8L  :  Construction  Contract:  Surveys  Made  to  Inducr 

Municipal  Donations.  Where  the  contract  of  a  constrnction 
company  contemplated  only  the  building  of  a  specified  line  of 
railroad,  the  expenses  incidental  to  preliminary  surveys  made 
by  the  construction  company  with  a  view  to  the  location  of  other 
lines  where  municipal  donations  could  readily  and  freely  be  se- 
cured, in  large  part,  for  the  benefit  of  the  said  construction  com- 
pany, are  not  properly  recoverable  by  said  construciion  company 
as  against  the  railroad  company  for  which  the  work  of  construc- 
tion was  being  done,  even  though  some  of  the  officers  of  the  said 
railroad  company,  by  their  conversation,  in  a  measure,  counte- 
nanced the  making  of  said  surveys  for  the  purposes  above  stated. 

9.  Contracts  in  Writing:  Parol  Eyidenob  of  Subsequent 
Modification.  A  written  contract  for  the  construction  of  a  line 
of  railroad  alone  does  not  render  incompetent  oral  evidence  of  a 
subsequent  contract  for  supplying  the  cattle  yards,  a  telegraph 
line,  turn-tables,  etc.,  necessary  or  proper  for  the  equipment  or 
operation  of  such  line  of  railroad  when  completed.  The  same 
rule  applies  as  to  furnishing  nut  fasteners  and  extra  ties  not 
within  the  terms  of  the  original  written  contract 

lOi  Breaoh  of  Contract  to  Procure  Bight  ofWay:  Eyi- 
DBNCB:  Damages.  Proof  of  a  defective  compliance  with  the 
laws  of  congress  as  to  acquiring  a  railroad  right  of  way  across 
the  public  domain,  without  more,  cannot  be  made  a  ground  for 
the  recovery  of  damages  as  against  the  party  whose  duty  it  waa 
to  properly  secure  such  right  of  way. 

11.  Interstate  Commerce  Act.  The  act  of  congress  entitled  ''An 
act  to  regulate  commerce,''  when  it  took  effect,  abrogated  all 
existing  contracts  with  common  carriers  for  special  interstate 
eommercial  rates,  and  especially  vested  in  the  federal  tribunals 
described  in  that  act  exclusive  jurisdiction  to  inquire  into 
and  adjust  such  interstate  rates  as  are  alleged  to  be  unfiiir  or 
discriminative. 

19.  Foreign  Laws :  Presumptions.  In  the  entire  absence  of  proof 
upon  the  subject,  it  is  presumed  that  the  rate  of  interest  in  an- 
other state  is  the  same  as  that  fixed  by  the  statutes  of  Nebraska. 

Appeal  from  the  district  ooart  of  Lancaster  county.. 
Heard  below  before  Tibbets^  J. 
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The  case  is  stated  in  the  opinion  of  Commissioner  Ryan. 

Marquett,  Deweese  &  Hall,  for  appellant : 

The  Construction  Company  should  be  allowed  for  the 
full  amount  agreed  upon  in  bonds  for  building  the  first 
one  hundred  and  fifty  miles  of  road.  The  findings  touch- 
ing these  two  items  are,  in  substance,  that  after  the  road 
was  completed  according  to  contract,  they  then  modified  it 
and  threw  off  a  thousand  dollars  a  mile.  There  is  no  con- 
sideration for  this  pretended  modification.  The  rule  is  well 
established  that  where  the  facts  show  clearly  a  certain  sum 
to  be  due  from  one  person  to  another,  a  release  of  the  entire 
sum  on  a  payment  of  a  part  is  without  consideration,  and 
the  creditor  may  still  sue  and  recover  the  residue.  (Fire 
Insurance  Association  v.  Wickhamy  141  U.  S.,  677 ;  United 
States  V,  Bostwick,  94  U.  S.,  53-67;  lAngenfelder  v.  Wain^ 
wight  Brewery  Co.,  15  S.  W.  Rep.  [Mo.],  848;  Ay  res  v. 
Chicago^  R.  I.  &  P.  B.  Co.,  52  la.,  478 ;  Sherwin  v.  Brig- 
ham,  39  O.  St.,  137 ;  Laidlow  v.  Hatch,  75  III.,  11 ;  Witiier 
V.  Overseers  of  the  Poor,  104  Pa.  St.,  307;  Vanderbilt  v. 
Schreyer,  91  N.  Y.,  392;  Tulane  v.  Clifton,  20  Atl.  Eep* 
[N.  J.],  1086.) 

The  court  below  found:  '^On  the  15th  day  of  June, 
1886,'  the  said  Construction  Company  had  ten  miles  of 
said  road  completed  and  ready  for  delivery  to  the  Mis- 
souri Pacific  Company;  that  on  the  16th  of  July,  1886^ 
the  Construction  Company  had  thirty  miles  of  said  road 
completed  and  ready  for  such  delivery.*'  The  contract 
was  that  the  bonds  were  to  be  delivered  as  each  ten-mile 
section  was  built.  There  were  no  bonds  issued  for  nine  and 
one-half  months  after  the  first  ten  miles  were  built,  and 
for  eight  and  one-half  months  after  the  first  thirty  miles 
were  built  For  the  non-delivery  of  the  bonds  the  Con- 
struction Company  should  be  allowed  damages.  The 
measure  of  damages  is  interest  from  the  time  they  were 
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due  until  they  were  delivered.  (2  Sutherland,  Damages, 
sec.  534;  Hinckley  v,  Pittsburgh  Bessemer  Steel  Cb.,  121  U. 
S.,  264;  McMahon  v.  New  York  *  E.  R.  Cb.,  20  N.  Y., 
4G3;  Skagit  Railway  &  Lumber  Co.  v.  Cole,  26  Pac.  Rep. 
[Wash.],  535 ;  Booth  v.  Spuyten  Duyvil  Rolling  Mill  Co., 
60  N.  Y.,  487;  Richardson  v.  ChynowMk,  26  Wis.,  656.) 

The  sale  by  the  directors,  and  purchase  by  the  stock- 
holders, of  the  Missouri  Pacific  bonds  at  a  discount  was  a 
fraud.  Neither  directors  of  a  company  nor  its  stockhold- 
ers can  buy  its  pro|)erty  for  less  than  its  value,  or  sell  it 
for  less  than  its  value,  without  making  themselves  and  all 
those  concerned  in  it  liable  for  the  true  value  of  the  prop- 
erty. {Farmers  Loan  &  Trud  Co.  ».  San  Diego  Street  Car 
Co.,  45  Fed.  Rep.,  527 ;  Koehler  v.  Black  River  Falls  Iron 
Co.,  2  Black  [U.  S.],  721 ;  Ooodin  v.  Gndnnati  &  White- 
waJter  Canal  Co.,  18  O.  St,  169;  Woodroof  v.  Howes,  26 
Pac  Rep.  [Cal.],  111.) 

Without  the  aid  of  the  Missouri  Pacific  this  fraud  in  the 
sale  of  bonds  could  not  have  been  committed.  At  a  time 
when  the  Construction  Company  borrowed  of  Oould  for 
sale  $2,500,000  of  bonds,  there  was  due  from  the  Missouri 
Pacific  $3,170,000  of  bonds.  Gould  had  to  act  for  the 
Missouri  Pacific  in  withholding  the  $3,170,000  in  order  to 
loan  his  $2,500,000.  The  perpetration  was  the  joint  act 
of  Gould  and  the  Missouri  Pacific  The  Missouri  Pacific 
acted  with  its  directors  and  the  stockholders  of  the  Con- 
struction Company.  The  resolution  by  which  the  bonds 
were  sold  was  passed  for  its  benefit  as  well  as  theirs.  It  got 
part  of  the  fruits  of  the  sale,  and  cannot  make  defense  by 
claiming  that  the  acts  by  which  the  wrongs  have  been  com- 
mitted are  not  within  the  corporate  powers  conferred  upon 
thenu  A  cor[)oration  can  be  guilty  of  a  conspiracy  to  de-^ 
fraud.  (Cook,  Stockholdew,  698;  Denver  &  R.  O.  R.Oo. 
V.  Harris,  122  U.  S.,  608;  Hussey  v.  King,  3  S.  E.  Rep. 
[N.  Car.],  923;  Jacks(m  v.  Ludeling,  21  Wall.  [U.  S.], 
628;  Wayne  Pike  Co.  v.  Hammons,  27  N.  E.  Rep.  [Ind.], 
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487;  Barr  v.  New  York,  L.  E.  &  W.  B.  Q>.,  96  N.  Y., 
444;  Ervin  v.  Oregon  Railway  &  Navigation  Co.y  27  Fed. 
Rep.,  627;  Peck  v.  Ellis,  2  Johns.  Ch.  [N.  Y.],  131 ;  Mil- 
ler V.  FmUm,  11  Paige  Ch.  [N.  Y.],  18;  Heaih  v.  Erie  R. 
Co.y  8  Blateh.  [U.  S.],  347;  Wilkimm  v.  Parry,  4  Ruaa. 
[Eng.],  271.) 

The  conspiracy  and  wrong  must  be  viewed  as  a  whole. 
If  the  Missouri  Pacific  did  anything  to  aid  the  conspirators 
in  this  sale  of  bonds,  it  is  responsible  for  the  whole  dam- 
ages, or,  after  it  has  received  the  fruits,  the  money  real- 
ised wrongfully,  it  is  liable.  A  corporation  may  be  a 
party  to  a  conspiracy.  (Cooley,  Torts,  127,  133;  MagiU 
V.  Kaufman,  4  Serg.  &  R.  [Pa.],  318;  Grand  Rapids 
Safety  Deposit  Co.  v.  Cincinnati  Safe  Look  Co.,  45  Fed. 
Rep.,  671 ;  RusseU  v.  Post,  138  U.  S.,  425;  Buffalo  Lu- 
bricating OH  Co.  r.  Standard  Oil  Co.  of  New  York,  42 
Hun  [N.  Y.],  153;  Morton  v.  Metropditan  Life  Ins.  Co., 
34  Hun  [N.  Y.],  367;  Reed  v.  Home  Savings  Bank,  130 
Mass.,  443;  Krulevitx  v.  Eastern  R.  Co.,  140  Mass.,  573; 
Oraigiev.  Hadley,  1  N.  E.  Rep.  [N.  Y.],  537;  MoOarbney 
V.  Berlin,  31  Neb.,  411.) 

By  the  act  of  conspiring  together  for  the  purposes  al- 
lied, the  conspirators  assumed  to  themselves  the  attributes 
of  individuality,  so  far  as  regards  the  prosecution  of  the 
common  design,  thus  rendering  what  was  said  or  done  by 
any  one  in  furtherance  of  the  design  the  acts  of  all.  (  Walls 
V,  State,  125  Ind.,  400;  Fogg  v.  Blair,  139  U.  8.,  126  ) 

Fitzgerald  never  received  any  beneBts  and  never  acqui- 
esced in  the  settlement.  In  order  to  constitute  onfe  a 
wrong  doer  by  ratification  the  original  act  must  have  been 
done  in  his  interest,  or  intended  to  further  some  purpose  of 
his  own.  No  majority  of  a  corporation,  however  large,  can 
misapply  the  funds  of  a  corporation.  A  single  dissenting 
voice  can  frustrate  the  objects  of  the  majority.  (Cooley , 
Torts,  187*;  1  Mora wetz,  Private  Corporations,  sec.,  249; 
Woodroofv.  Howes,  26  Pao.  Kep.  [Cal.],  111.) 


8.ao 


NEBRASKA  REPORTS.  [Vol.  41 


■I 


FiUgerald  y.  Fitzgerald  &,  Mallory  Construction  Ca 

The  court  found  that  the  majority  of  the  directors  and 
stockholders,  in  all  matters  where  the  interests  of  the  Mis- 
souri Pacific  and  the  interests  of  the  Construction  Com i>anj 
conflicted,  acted  for  the  benefit  and  interest  of  the  Missouri 
Pacific.  In  other  words,  during  all  these  transactions  the 
Construction  Company  was  in  the  hands  of  those  hostile 
to  it.  In  cases  of  this  kind  laches  and  acquiescence  do  not 
apply.  (1  Morawetz,  Private  Corporations,  sec.  531 ;  Pa- 
cifio  R.  Co.  V.  Missouri  P.  R.  Cb.,  Ill  U.  S.,  521.) 

On  the  issue  of  overcharges  for  materials  hauled  by  the 
railway  company  for  the  Construction  Company  there  was 
an  agreement  for  a  rate  of  M;hree-quarters  of  a  cent  pei*  ton 
per  mile.  The  railway  company  claims  exemption  for  itself 
from  this  agreement  by  published  schedules  of  rates  which 
it  says  it  charged.  It  will  thus  be  seen  that  what  they 
claim  to  be  their  scheduled  rates  were  in  writing,  and  the 
only  proof  would  be  the  printed  schedule  of  what  that  rate 
was.  It  is  necessary  that  the  printed  schedule  should  be  pro- 
duQcd.  {Myers  v.  Beater,  30  Neb.,  281;  Wiseman  v.  North- 
ern P,  R,  Co.,  26  Pac.  Rep.  [Ore.],  272;  American  Life  In- 
surance  &  Trust  Co  v,  Rosenagle^  77  Pa.  St.,  514;  Houser 
V.  Austin,  10  Pac.  Rep.  [Idaho],  37.) 

The  verbal  agreement  is  good,  and  is  unaffected  by  the 
rate  established  in  the  printed  schedule.  {Holly  v.  Blaok* 
man,  10  S.  E.  Rep.  [S.  Car.],  774;  Snow  v.  AUty,  23  N. 
K  Rep.  [Mass.],  576.) 

The  court  erred  in  allowing  interest  at  only  six  per  cent. 
The  regular  rate  in  Kansas  and  Nebraska  was  seven  per 
cent.  The  contract  was  to  be  performed  in  Kansas.  If  a 
contract  is  made  with  reference  to  the  laws  of  another  state 
the  interest  is  to  be  calculated  according  to  the  place  where 
the  work  is  to  be  performed.  (1  Sutherland,  Damages,  dte. 
357;  Boyoe  v.  Edwards,  4  Pet.  [U.  S.],  Ill ;  Lefier  v.  Der- 
motie,  1 8  Ind.,  2  46 ;  Von  Hemert  v.  Porter,  1 1  Met.  [Mass.], 
210;  Healy  v.  Gorman,  15  N.  J.  Law,  328.) 

There  is  no  proof  of  what  the  interest  rate  is  in  Kansas 
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or  in  New  York.  It  is  therefore  presumed  to  be  the  same 
as  it  is  in  Nebraska.  (  Wenger  v.  Taylor,  39  Kan.,  757.) 

As  to  the  right  of  a  stockholder  to  eommenoe  a  suit  of  this 
kind :  The  corporation  is  under  the  control  of  the  wrong- 
doers, George  Gould,  Russell  Sage,  Sidney  Dillon,  and  Jay 
Gould,  who  own  a  controlling  interest  in  both  corporations, 
and  virtually  hold  the  purse-strings  of  both  of  them.  A 
demand  would  be  ordinarily  nugatory  under  the  circum- 
stances, and  it  would  be  wholly  contrary  to  established 
principles  of  justice  to  permit  the  authors  of  a  wrong 
to  conduct  a  litigation  against  themselves  as  agents  of 
the  injured  complainants.  (1  Morawetz,  Private  Corpo- 
rations, sec.  252;  Peabody  V,  Flint,  6  Allen  [Mass.],  54; 
Brewer  V,  Proprieiora  of  Boston  Theatre,  104  Mass.,  378; 
Wilcox  V,  Bickel,  11  Neb.,  154;  Ryan  v,  Leavenworth,  A. 
A  N.  R.  Co.,  21  Kan.,  365;  Ban-  v.  New  York,  L.  E.  & 
W.  R.  Co.,  96  N.  Y.,  454.) 

The  majority  of  stockholders  cannot  combine  against  the 
minority.  If  they  do,  they  are  responsible  for  every  wrong 
committed  by  that  combination  to  the  minority  stockhold- 
ers. {Ervin  v.  Oregon  Railway  &  Navigation  Co.,  27  Fed. 
Rep.,  625.) 

B.  P.  Wagge/MT  and  A.  R.  Talbot,  for  appellee : 

No  sufficient  showing  has  been  made  to  entitle  the 
plaintiff  as  a  stockholder  to  maintain  this  action.  The 
cause  of  action  set  forth  in  his  petition  is  not  a  cause  of  ac- 
tion in  favor  of  Fitzgerald,  but  in  favor  of  the  Construc- 
tion Company.  The  refusal  of  the  board  of  directors  to 
act  is  essential  to  give  a  stockholder  any  standing  in  court. 
{Hawes  v.  Oakland,  104  U.  S.,  450-460;  Detroit  v.  Dean, 
106  U.  S.,  541 ;  Qiiincy  v.  Steel,  120  U.  S.,  246 ;  Dimpfell 
r.  Ohio  &  M.  R.  Co.,  110  U.  S.,  210;  Ivinaon  v.  Hutton, 
98  U.  S.,  79 ;  Memphis  CUy  r.  Dean,  8  Wall.  [U.  S.],  64 ; 
CogsweU  v.  Bull,  39  Cal.,  320;  Talbot  v.  Scrippa,  31  Mich., 
268;  Ware  v.  Bazemore,  58  Qa.,  318;  Doud  v.  Wiaoonsin 
P.AiS.  iJ.  Cb.,  65  Wis.,  108.) 
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The  Construction  Company  was  formed  for  the  express 
purpose  of  giving  to  the  directors  of  the  Missouri  Pacific 
Company  a  controlling  interest  in  the  stock,  to  secure  their 
influence  to  make  an  advantageous  contract  with  the  Mis- 
B(jari  Pacific  Company  to  sell  to  it  the  stock  and  bonds 
which  the  Construction  Company  might  receive  from  the 
Denver  Company.  The  officers  and  directors  of  the  Mis- 
souri Pacific  Railway  Compauy  being  so  largely  interested 
in  the  Construction  Company,  a  court  of  equity  will  not 
permit  the  contract  of  May  4,  1886,  to  be  made  the  basis 
of  any  action.  {Wardell  v.  Union  P.  R.  Cb.,  103  U.  S., 
€51-659;  Thomm  v.  BrownviUe,  FL  K.  &  P.  R.  Co.,  109 
IL  S.,  524,  s.  c.  2  Fed.  Rep.,  878;  WardtU  v.  Union  P. 
R,  Q).,  4  Dill.  [U.  S.],  337,  338 ;  Ryan  v.  Leavenworth,  A. 
i^  N.  R.  Co.,  21  Kan.,  366;  Oilman  C.  &  8.  R.  Co.  v,  Kelly, 
77  111.,  426;  Thomas  v.  BrownviUe,  Ft.  K.  &  P.  R.  Co.,  1 
MrCrary  [U.  S.],  392;  Stewart  v,  Lehigh  VaUey  R.  Co., 
38  N.  J.  Law,  605;  Paine  v.  Lake  Erie  A  L.  R.  Co.,  31 
Ind.,  283;  Port  v.  Russell,  36  Ind.,  60;  European  &  N. 
A.  R  Co.  V.  Poor,  59  Me.,  277;  Koehler  v.  Black  River 
Fafls  Iron  Co.,  2  Black  [U.  S.],  715;  Jones  v.  Morrison^ 
31  Minn.,  140;  Hoyle  v.  Piattsburgh  &  if.  R.  Co.,  64  N. 
Y.,  315 ;  PickeU  v.  School  District  No.  1  of  Town  of  Wiota, 
25'  Wis.,  551-559 ;  Memphis  &  C.  R.  Co.  v.  Woods,  88 
Ala.,  630 ;  Langan  v.  Sankey,  55  la.,  54 ;  Blake  v.  Buffalo 
Creek  R.  Co.,  56  N.  Y.,  485;  Bestor  v.  Wathen,  60  III., 
138,  139;  Berryman  v.  Trustees  of  Cincinnati  S.  R.  Co., 
14  Ky.,  755;  Pearson  v.  Concord  Railroad  Corporation, 
13  Am.  &  Eng.  R.  Cases  [N.  H.],  102;  Guild  v.  Parlcer, 
13  N.  J.  Law,  430;  Davis  v.  Rock  Greek  Lumber,  Flume  & 
Mining  Co.,  55  Cal,  359 ;  Ward  v.  Davidson,  89  Mo.,  445; 
Parker  v.  Nickerson,  112  Mass.,  195  ;  Munson  r.  Syracuse, 
0.  &  C.  R.  Co.,  103  N.  Y.,  58;  Duncomb  v.  New  York,  H. 
<fe  N.  R.  Co.,  84  N.  Y.,  190 ;  People  v.  Township  Board  of 
Overyssel,  1 1  Mich.,  222;  Flint  &  P.  M.  R.  Co.  v.  Dewey,  14 
Mich.,  477;  Blair  Tovni.  Lot  &  Land  Co.  v.  Walker,  50  la., 
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376;  Boyd  v.  Blanhman,  29  Cal.,  19;  Bent  v.  Priest,  10  Mo. 
Appby  644 ;  Cook  v.  Shermany  20  Fed.  Rep.,  167 ;  Coleman 
V.  Second  Avenue  R.  Co.,  38  N.  Y.,  202 ;  BuUa  v.  Wood, 
37  N.  Y.,  317-319;  Ogden  ».  Murray,  39  N.  Y.,  202; 
Bl\%8  V.  McUteson,  45  N.  Y.,  22 ;  Covington  &  L.  R.  Co,  v. 
Bowler,  9  Bash  [Ky.],  468 ;  Cook  v.  Berlin  Woolen  Mill 
Co.,  43  Wis.,  433;  Abbot  v.  American  Hard  Rubber  Co,, 
33  Barb.  [N.  Y.],  678;  Jeiodt  v.  Miller,  10  N.  Y.,  402; 
Samuels  v.  Oliver,  130  111.,  73;  Clarke  v.  Omaha  &  &  W. 
12,Cb.,  6Neb.,  314.) 

The  item  of  $160,000  claimed  arises  out  of  a  com- 
promise, whereby  the  railway  accepted  one  hundred  and 
fifty  miles  of  road  in  an  incomplete  condition  at  the  rate 
of  $10,000  per  mile,  instead  of  requiring  it  to  be  completed 
and  then  paying  $11,000  per  mile.  It  was  a  contract  that 
both  companies  had  a  right  to  make — a  fair  compromise 
and  settlement  of  a  controversy.  The  plaintiff,  with 
knowledge  of  the  facts,  acquiesced  in  the  settlement  and  ac- 
cepted the  benefits  thereof,  and  is  now  estopped  to  object  to 
the  corporate  acts  or  claim  the  right  to  rescind  that  con- 
tract. {Ashhurd's  Appeal,  60  Pa.  St.,  290;  Taylor  v.  South 
A  N.  A.  R.  Co.,  4  Woods  [U.  S.],  575;  Twin-Liok  Oil  Co.  v. 
Marbury,  91  U.  S.,  692;  Utiion  Gold  Mining  Co  v.  Rocky 
Mountain  National  Bank,  96  U.  S.,  640;  Indianapolis 
Rolling  MiU  v.  St.  Louis,  Ft.  S.  &  W.  R.  Co.,  120  U.  S., 
256;  Pneumatic  Gas  Co.  v.  Berry,  113  U.  S.,  322-^27 ;  Shel- 
ton  Hat  Blocking  Co.  v.  Eickemeyer  Hat  Blocking  Machine 
Cd.,  90  N.  Y.,  607 ;  Parks  v.  EvansviUe,  L  &  C.  S.  L.  R.  Co. 
23  Ind.,  667;  Graham  v.  Birkenhead  L.  &  C.  J.  R,  Co.,  2 
M.  &  Gord.  [Eng.],  166;  KUchen  v.  St.  Louis,  K.  C.  &  N. 
R  Co.,  69  Mo.,  226;  Weed  v.  LUUe  Falls  &  D.  R.  Co.,  31 
Minn.y  164;  Bell  v.  Keepers,  39  Kan.,  106;  Gregory  v. 
Patchelt,  33  Beav.  [Eng.],  696;  Banh  v.  Judah,  8  Conn., 
146 ;  Boston  &  P.  R.  Co.  v.  New  York  &  N  E.  R.  Co.,  13 
R.  I.,  260;  Aurora  AgricvJlural  &  Horticultural  Society 
of  Aurora  v.  Paddock,  80  111.,  263;   Stewart  v.  Erie  A 
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Wedem  Transportation  Co.,  17  Mido.,  372;  Ooodin  v. 
Evans,  18  O.  St.,  150;  McLaughlin  v.  Detroit  &  if.  R. 
Cb.,  8  Mich.,  100;  Peabody  v.  Flint,  88  Mass.,  64;  R(yyal 
Bank  of.  Liverpool  v.  Grand  Junction  Railroad  &  Depot 
Co.,  125  Mass.,  490;  Thompson  v.  Lambert,  44  la.,  239 ; 
Terry  v.  Eagle  Lock  Co.,  47  Conn.,  141 ;  Craig  v.  Bradley, 
26  Mich.,  354;  Tyrell  v.  Cairo  &  St.  L.  R.  Co,,  7  Mo.  App., 
294-299;  Chouieau  v.  Allen,  70  Mo.  290;  Perkins  v.  Port- 
land 8.  &.  P.  R.  Co.,  47  Me.,  591 ;  Dunks  v.  Fuller,  32 
Mich.,  245;  1  Morawetz,  Private  Corporations,  sees.  262, 
264;  2  Morawetz,  Private  Corporations,  sees.  630,  631 ; 
Clarke  v.  Omaha  &  8.  W.  R.  Co.,  4  Neb.,  467 ;  Thomas  v. 
Brownville,  Ft.  K.  &.  P.  R.  Co.,  109  U.  S.,  524.) 

The  Construction  Company  could  not  maintain  an  action 
to  rescind  the  contract  of  settlement  without  offering  to  pat 
the  defendadt  in  statu  quo  by  returning  the  bonds  received 
as  the  consideration  of  that  settlement.  {Estes  v,  Reynolds, 
75  Mo.,  563;  Allegheny  City  v.  McClurkan,  14  Pa.  St.,  83; 
Rich  V.  StaU  Nat.  Bank  of  Lincoln,  7  Neb.,  209;  Melton 
V.  Smith,  66  Mo.,  315;  Harvey  v.  Morris,  63  Mo.,  475.) 

The  constructive  fraud,  and  the  vice  with  which  this  set- 
tlement is  alleged  to  be  tainted,  is  the  same  vice  which  con- 
demns the  contracts  of  May  4,  1886;  and  the  petition  and 
evidence  as  to  the  making  of  the  original  contracts  dis- 
close facts  which  preclude  a  court  of  equity  from  afford- 
ing plaintiff"  any  relief.  {Oilman  C.  &  8.  R.  Co.  v.  Kelly,  77 
III.,  426-437;  Flint  &  P.  M.  R.  Co.  v.  Dewey,  14  Mich., 
479.) 

It  was  an  executed  contract  of  compromise,  as  a  result 
of  controversy  over  disputed  facts.  The  work  to  be  done 
was  not  completed.  It  was  subject  to  the  approval  of  the 
chief  engineer  of  the  Missouri  Pacific,  who  had  not  ap- 
proved it.  This  provision  was  binding,  and  the  settlement 
was  made  before  any  sum  was  due,  and  is  a  valid,  executed 
contract.  {De  Oraff  v.  St.  Paul  &  P.  R.  Co.,  23  Minn., 
146;    Delaware  Hudson  Canal  Co.  v.  Pennsylvania  Cbal 
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Cb.,  50  N.  Y.,  258 ;  Jackson  v.  Cleveland,  19  Wis.,  400*; 
Hudson  i\  McCartney,  33  Wis.,  341 ;  United  States  v.  Rob- 
eson,  9  Pet.  [U.  S.],  327;  Reynolds  v.  Caldwell,  51  Pa.  St., 
305;  Sneli  V.  Brown ,  71  111.,  142;  Humaston  v.  Telegraph 
Co.,  20  Wall.  [U.  S.],  27;  Denver,  8.  P.  &  P,  R.  Co.  v, 
Riley,  7  Col.,  494 ;  Denver  &  New  Orleans  Consti'uction  Co, 
r.  Siout,  H  Col.,  65;  Mercer  v.  Harris,  4  Neb.,  77;  How- 
ard V.  Allegheny  V.  R.  Cb.,  69  Pa.  St.,  489;  Vanderwerker 
V.  Vermont  O.  R.  Co.,  27  Vt.,  126;  School  District  No.  g7, 
Sarpy  County,  v.  Randall,  5  Neb.,  408 ;  Kidwell  v.  Balii- 
more  &0.R.  Co,,  11  Gratt.  [Va.],  676.) 

The  item  of  $36,000,  claimed  on  accoant  of  Larned 
Branch,  was  improiierly  allowed  by  the  court  below.  The 
work  had  not  been  done.  The  building  of  that  line  had 
been  abandoned.  A  proposition  to  permit  the  Construc- 
tion Company  to  build  it  at  $10,000  per  mile  was  accepted, 
the  road  built,  and  settlement  made  on  this  basis.  The 
acquiescence  of  the  Construction  Company  and  all  its 
stockholders  in  this  settlement  precludes  them  from  any 
right  to  relief  on  this  item.  {Indianapolis  Rolling  Mill  v. 
St.  Louis,  Ft.  8.  &  W.  R.  Co.,  120  U.  S.,  256.) 

The  road  having  been  abandoned,  the  Missouri  Pacific 
had  the  right  to  pay  all  damages  occasioned  by  the  breach 
of  its  contract,  if  v<tlid,  rather  than  build  thirty-six  miles 
of  road  at  $11,000.  The  consideration  for  renewing  oper- 
ations was  the  proposal  of  the  Construction  Company  to 
build  the  road  for  $10,000  per  mile.  This  was  a  valid 
agreement  based  on  a  sufficient  con.sideration.  {Hale  v. 
Hess,  30  Neb.,  42;  Cleveland  A  P.  R.  Co,  v,  Kelley,  5  O. 
St.,  180;  Crowley  v.  Genesee  Mining  Co.,  55  Cal,  273.) 

The  contract  provided  for  payment  in  bonds.  In  any 
event  the  measure  of  damages  would  be  the  market  value 
of  the  bonds  at  date  of  demand,  and  in  no  case  could  the 
action  be  maintained  without  first  making  demand  for  de- 
livery of  the  bonds.  {WyaJtt  v.  Bailey,  1  Mor.  [la.],  396*; 
Bradley  v.  Farrington,  4  Ark.,  533;  Martin  v,  Chauvin,7 
29 
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Mo.,  277;  State  v,  Mooney,  65  Mo.,  494;  Widner  v.  WcJsh, 
3  Col.,  548.) 

The  agreement  for  special  rates,  made  between  Mallory, 
as  president  of  the  Construction  Company,  and  Gould,  as 
president  of  the  railway  company,  under  which  the  court 
below  allowed  to  the  Construction  Company  the  sum  of 
$318,763.56  claimed  as  rebates  on  account  of  overcharges 
on  interstate  shipments,  was  made  prior  to  May  4,  the 
date  of  the  written  contract.  The  written  contract  covered 
the  question  of  transportation.  The  contract  of  May  4, 
1886,  merged  all  antecedent  agreements  and  stipulations, 
whether  oral  or  written,  and  oral  evidence  was  inadmissi- 
ble to  vary  or  modify  its  terms.  {Mills  v.  Miller,  4  Neb., 
443;  Hamilton  v.  Thrally  7  Neb.,  219;  Delaney  v.  Linder, 
22  Neb.,  280;  McNish  v.  Reynolds,  95  Pa.  St.,  483;  Dodge 
V.  Kiene,  28  Neb.,  221 ;  Cornell  v.  8t  Louis,  K.  &  A.  R.  Co., 
25  Kan.,  615;  Hopkins  v.  St.  Louis  &  S.  F.  R.  Co.,  16  Am. 
&  Eng.  R.  Cases  [Kan.],  131 ;  Frost  v.  Blanchard,  97 
Ma.-^s.,  155;  Pilmer  v.  Branch  of  State  Bank,  Des  Moines, 
16  la.,  321;  Ikiery  v.  Mohler,  69  111.,  221;  Davis  v.  Sy- 
monds,  1  Cox's  Ch.  [Eng.],  402;  Saveioool  v.  FarweU,  17 
Mich.,  308;  Long  v.  New  York  C.  R.  Co.,  50  N.  Y.,  76; 
Baker  v.  Higgins,  21  N.  Y.,  397;  Merchants  Mutual  Ins. 
Co.  V.  Lyman,  15  Wall.  [U.  S],  664;  Riley  v.  Gty  of 
Brooklyn,  46  N.  Y.,  444;  Purinton  v.  Northern  L  R.  Co., 
46  III.,  297;  Thurston  v.  Ludwig,  6  O.  St.,  1-4;  HUls  v. 
Rix,  43  Minn.,  543;  Gilbert  v.  Stockman,  76  Wis.,  62; 
Harrison  v.  McCormick,  89  Cal.,  327;  State  v.  Hoshaw, 
98  Mo.,  358.) 

In  the  absence  of  a  showing  that  Mr.  Gould,  as  presi- 
dent of  the  Missouri  Pacific,  had  authority  to  make  a  con- 
tract for  a  special  rate,  the  law  does  not  imply  authority  in 
him,  from  the  position  he  held,  to  enter  into  such  a  con- 
tract. {Blen  V.  Bear  River  &  Auburn  Water  Mining  Co.,  20 
Cal.,  602;  Templin  v.  Chicago,  B.  &  P.  R.  Co.,  73  la.,  548; 
Taylor,  Corporations,  sec.  236;    Adrianoe  v,  Roome,  52 
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Barb.  [N.  Y.],  399;  Griffith  v.  Chicago,  B.  &  P.  R.  Co., 
74  la.,  85;  Getty  'v.  Barnes  MiUing  Co.,  40  Kan.,  281 ; 
Farmers  Bank  of  Bucks  County  v.  McKee,  2  Pa.  St,  318.) 

After  April  1,  1887,  the  bills  of  lading  stated  on  their 
faoe  the  amount  of  freight  that  was  charged,  and  parol  evi- 
dence was  incompetent  to  contradict  or  change  the  terms 
and  conditions  of  the  bill  of  lading  or  shipping  receipt, 
(LouisviUe  &  N.  R.  Co.  v.  Fulgham,  8  So.  Rep.  [Ala.], 
803;  Long  v.  New  York  C.  R.  Co.,  50  N.  Y.,  76;  Mer- 
chants Mutual  Ins.  Co.  v.  Lyman,  15  Wall.  [U.  8.],  664 ; 
Hopkins  V.  St.  Louis  &  8.  F.  R.  Co.,  16  Am.  &  Eng.  R. 
Cases  [Kan.],  131;  Clyde  v.  Graver,  54  Pa.  St.,  251.) 

Mallory  and  Fitzgerald  had  notice  of  payment  ot*  the 
freight  charges.  A  resolution  of  the  board  of  directors  of 
the  Construction  Company  recognized  the  indebtedness. 
There  was  no  disajSproval  of  the  act  of  the  treasurer  in 
making  the  payment.  The  payment  will  now  be  presumed 
to  have  been  ratified.  (Indianapolis  Rolling  Mill  v.  8L 
Louis,  Ft.  S.  &  W.  R.  Co.,  120  U.  S.  256;  Twin-Lick  Oil 
Q).  V.  Marbury,  91  U.  S.,  592 ;  Badger  v.  Badger,  2  Wall. 
[U.  S.],  87;  Harwood  v.  Air-Line  R.  Co.,  17  Wall.  [U. 
8.],  78;  Marsh  v.  Whitmore,  21  Wall.  [D.  8.],  178; 
Union  Gold-Mining  Co.  v.  Rocky  Mountain  Nat  Bank,  96 
U.  S.,  640.) 

Whether  the  right  to  a  special  or  reduced  rate  was  based 
on  custom  or  contract,  the  interstate  commerce  act,  which 
took  effect  April  4,  1887,  ended  the  custom  and  annulled 
the  contract,  and  recovery  on  this  item  can  only  be  had  on 
the  basis  of  a  violation  of  a  positive  act  of  congress.  {Ken" 
tucky  A  Indiana  Bndge  Co.  v.  Louisville  &  N.  R.  Co.,  2 
Inter.  Com.  Rep.  [Ky.],  162;  Knox  v.  Lee,  12  Wall. 
[U.  8.],  457;  Southern  Wire  Co.  v.  St.  Louis  B.  &  T.  R. 
Co.,  38  Mo.  App.,  191 ;  Atkinsm  v.  Ritchie,  10  Kast 
[Eng.],  530 ;  Kentucky  &  Indiana  Bridge  Co.  v.  Louisville 
&  N.  R.  Co.,  34  Am.  &  Eng.  R.  Cases  [Ky.],  630;  Sc^ 
*fidd  V.  Lake  Shore  &  M.  8.  R.  Co.,  43  O.  8t.,  671 ;  Dillon 
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V.  Alkn,i6  la.,  299;  Bishop  v.  Palmer^  146  Mass.,  474; 
Biiey  v.  Jorddn,  122  Mass.,  233;  Hanauer  v.  Doane,  12 
Wall.  [U.  S],  342;  Valentine  v.  StewaH,  15  Cal.,  388; 
Widoe  V.  Webb,  20  O.  St.,  431;  Ludlow  v.  Hardy,  38 
Mich.,  690;  Everingham  v.  MeighaUy  55  Wis.,  354;  Jfrf- 
ohoir  V.  AJeCarty,  31  Wis.,  252;  HuLchins  v.  Weldin,  114 
Ind.,  80;  Caldwell  v.  Bridal,  48  la.,  15;  UniUd  SUdea 
Bank  V.  Owens,  2  Pet.  [U.  S.],  527 ;  Suit  v.  WoodhaU, 
113  Mass.,  391 ;  Hobbie  v.  Zaepffel,  17  Neb.,  536;  Gould 
V.  Kendall,  15  Neb.,  549.) 

By  the  express  provisions  of  the  interstate  oommerce  act 
all  special  rates  and  agreements  for  rebates  were  annulled. 
On  and  after  April  4,  1887,  in  the  absence  of  any  notice, 
the  presumption  is  that  the  Construction  Company  deliv- 
ered the  goods  to  be  shipped  in  accordance  with  the  pro- 
visions of  that  law.  {Kirkland  v.  Dinsrhore,  62  N.  Y.,  171; 
United  States  Bank  v.  Dandridge,  12  Wheat.  [U.  S.],  70; 
Eartwell  v.  Root,  19  Johns.  [N.  Y.],  346;  Fitzgerald  v. 
Grand  Trunk  R.  Co.,  22  Atl.  Rep.  [Vr.],  76;  Messenger 
v.  Penansylvania  R.  Co.,  36  N.  J.  Law,  407 ;  Audenried  v. 
Philadelphia  A  R.  R.  Co.,  68  Pa.  St.,  370;  McDuffee  v. 
PorUand  &  R.  R.  Co.,  52  N.  H.,  430;  New  England  Ex- 
press Co.  V.  Maine  C,  R.  Co.,  57  Me.,  188.) 

The  payment  by  the  Construction  Company  of  the  sum 
claimed  by  the  railway  company  for  freight  charges  was  a 
voluntary  payment,  made  under  claim  of  right,  and  as  such 
cannot  be  recovered  back.  (Kenneth  v.  South  Carolina  R. 
Co.,  15  Rich.  [S.  C],  284;  Claflin  v.  McDonough,  33  Mo., 
412;  Bucknall v.  Story,  46  Cal.,  599 ;  Brumagim  v.  Tilling^ 
hast,  18  Cal.,  265;  Beecher  v.  Buckingham,  18  Conn.,  110; 
Stevens  t.  Read,  9  Vt.,  174 ;  Morris  v.  Tarin,  1  Dallas  [U. 
S.].  148;  HaU  v.  Shultz,  4  Johns.  [N.  Y.],  240;  Lathrope 
V.  MoBride,  31  Neb.,  289;  City  of  Muscatine  v.  Keokuk 
Northern  Line  Packet  Co.,  45  la.,  185;  Town  of  Sullivan 
II.  MoCainmon,  51  Ind.,  264;  Dawson  v.  Mann,  49  la., 
596;    Regan  v.  Baldwin,   126   Mass.,  485;    Ferguson  v. 
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Hirschy  54  Ind.,  338;  Lambom  v.  County  CommimonerSj 
97  U.  S.  185;   Gerecke  v.  Campbell,  24  Neb.,  306.) 

The  Missouri  Pacific  is  not  liable  for  telegraph  line,  turn- 
tables, fences,  and  extra  work  done  on  the  line  of  the  Den- 
ver,  Memphis  &  Atlantic  by  the  Constraction  Company. 
The  contract  for  the  construction  of  the  road  was  with  the 
Denver  Company,  in  which  the  Missouri  Pacific,  bf  its  pur- 
chase of  stock  and  bonds  under  its  contract  with  thd  Con- 
struction Company,  became  mg:ely  a  controlling  stock- 
holder. As  stockholder  of  the  Denver  Companyi  the 
Missouri  Pacific  did  not  become  liable  primarily  for  itn 
debts.  {Fullman  Palace  Car  Co,  v.  Missouri  P.  R.  Co., 
115  U.S.,  596;  Fitzgerald  v,  Missouri  P.  R.  Cb.,  46  Fed. 
Rep.,  818;  Aiehison,  T.  &  S.  F.  R.  Co.  v.  Cochran,  28  Psic. 
Rep.  [Kan.],  156;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Davis,  34 
Kan.,  209 ;  Ohio  &  M.  R.  Co.  r.  Indianapolis  A  C.  R.  Co., 
6  Am.  Law  Reg.  n.  s.,  [O.],  733;  State  v.  Atchison  A  N. 
R.  Go.,  24 Neb.,  143;  Pennsylvania  R.  Co.  «•  /S.  L(mis,  A. 
A  T.  H.  R.  Co.,  118  U.  S.,  290-309 ;  1  Cook,  Stockhold- 
ers, sec.  241;  Myers  V.  Irwin,  2  Serg.  &  R.  [Pa.],  371; 
Ferry  v.  Little,  101  U.  S.,  216 ;  Spense v.  lowaValley  CoH- 
struction  Co.,  36  la.,  107 ;  Liverpool  Ins.  Co.  v.  Massaehu- 
setts,  10  Wall.  [U.  S.],  566;  New  England  Commercial 
Bank  v.  Stockholders  of  Newport  Steam  Factory,  6  R.  J., 
188 ;  Walker  v.  Lewis,  49  Tex.,  1 23 ;  Oreen  v.  Beekman,  69 
Cal.,  545 ;  Jones  v.  Jarman,  34  Ark.,  323 ;  Windham  Provi- 
dent  Institution  for  Savings  v.  Sprague,  43  Vt,  60S.;  Woods 
V.  Wicks,  7  Lea  [Tenn.],  40;  Great  FallsA.C.  R.  Co.  v. 
Copp,  38  N.  H.,  1 24 ;  Chase  v.  Lord,  77  N.  Y.,  1 ;  Harper 
V.  Union  Mfg.  Co.,  100  III.,  225 ;  First  Nat  Bank  of  Oar- 
rettsville  v.  Oreen,  64  la.,  445;  Wright  v.  McCormtick,  17 
O.  St.,  86;  Stewart  v.  Lay^  45  la.,  604;  Means^  Appeal, 
85  Pa.  St.,  75 ;  Baylies  v.  Swift,  40  la.,  648 ;  McClarein  v. 
Franciscus,  43  Mo.,  452;  Terry  v.  Anderson,  96  :U.  S., 
636;  Baldwin  V.  Cavfield,  26  Minn.,  43;  Buttdli  v,  Hoff- 
num,  61  Wis.,  20;  Murphy  v.  Hanrahan,  50  Wis.,  486; 
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Bundy  v.  Ophir  Iron  Cb.,  38  O.  St.,  300;  Frank  e.  Dretih- 
hahn,  76  Mo.,  608 ;  Alexander  v.  CauldweU,  83  N.  Y,,  4800 

The  Missouri  Pacific  had  no  aathority  under  its  charter 
to  build  or  acquire  such  a  line,  and  is  not  liable  for  ex- 
tras. Persons  dealing  with  the  managers  of  a  corpora- 
tion must  take  notice  of  the  limitations  imposed  upon 
their  authority  by  the  act  of  association.  {Cefniral  Trana- 
portaiian  Co.  v.  Pullman  Palace  Car  Co,,  139  U.  S.,  41 ; 
Morawetz,  Corporations,  sec.  591 ;  Ohio  A  M.  R.  Co.  v.  In- 
dianapolis  &  C.  R.  Co.,  5  Am.  Law  Heg.,  n.  s.,  733 ;  Chi- 
oago  CUy  R.  Q>.  v.  AUerton,  18  Wall.  [U.  S.],  233;  Datu 
V.  Old  Colony  R.  Co.,  131  Mass.,  258;  Oolman  v.  Eastern 
Ooundes  R.  Co.,  10  Beav.  [Eng.],  1;  Bagshaw  v.  Eadem 
Union  R.  Co,,  7  Hare  [Eng.],  114;  Commonwealth  p,  Ertt 
a  N.  E.  R.  Co.,  27  Pa.  St.,  339;  Pacific  R.  Co.  v.  Seefy, 
45  Mo.,  212;  Pearce  v.  Madison  &  I.  R.  Cb.,  21  How. 
[U.  S.],  442.) 

The  ^62,500  interest  for  loan  of  bonds  paid  Jay  Gould, 
September,  1887,  was  paid  by  the  treasurer  on  a  voucher 
approved  by  the  president  of  the  Construction  Company. 
It  was  a  voluntary  payment,  and  a  transaction  in  which  the 
railway  company  had  no  interest.  The  finding  of  the 
lower  court  that  the  loan  of  bonds  should  be  treated  as  a 
payment  by  the  railway  company  to  the  Construction  Com- 
pany is  unsupported  by  the  evidence.  There  were  then  no 
bonds  doe.  The  bonds  of  the  Denver  Company  were  re- 
quired to  be  first  certified  by  the  trustee  and  delivered  to 
the  Missouri  Pacific  before  the  delivery  of  the  Missouri 
Pacific  bonds  to  the  Construction  Company.  Tliis  was  a 
condition  precedent  which  had  not  been  complied  with.  A 
condition  precedent  must  be  strictly  performed  to  entitle  a 
party  to  recover.  {Oakley  v.  Morton,  11  N.  Y.,  25;  Lduesey 
V.  Omaha  Hotel  Co.,  5  Neb.,  50 ;  Esiabrooh  v.  Omaha  Hotel 
Co.,  5  Neb.,  76;  Boehme  v.  Omaha  Hotel  Co.,  5  Neb,,  80; 
Sndlv.  Cheney,S8  III,  268-260;  Toombs  v.  ConmUdattd 
Poe  Mining  Cb.,  1 5  Nev.,  444 ;  Webb  v.  SmWi,  6  Ci>l.,  366 ; 
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Bishop,  Contracts,  sec.  1422;  DermoU  v.  JoneSy  2  Wall. 
[U.  S.],  1 ;  Lanmore  v.  Tyler^  88  Mo.,  667 ;  Moore  r, 
CampbeUy  111  Iiid.,  328;  Barney  v.  Giles,  120  111.,  155; 
People  V.  Glanuy  70  111.,  232;  Denver ,  8.  P.  &  P.  IL  Cb. 
V.  Riley,  7  Col.,  4^i6;  Bobinson  v.  JSdrbaur,  42  Miss.,  795; 
Nashville  &  N.  W.  B.  Co  v.  Jones,  2  Cold.  [Tenn.],  574; 
OuUumv.  Wagstaff,  48  Pa.  St.,  300.) 

The  item  of  $500,000  claimed  as  discount  on  bonds 
sold  was  properly  disallowed.  If  there  was  any  fraud  on 
the  part  of  the  members  of  the  board,  they,  and  not  the 
railway  company,  should  account  to  the  Construction  Com- 
pany. {Ambler^.  Choteau,  107  U.  S.,  586;  United  SkUes 
9,  Union  P.  B.  Co.,  98  U.  8.,  569.) 

The  court  below  found  that  plaintiff  acquiesced  in  the 
sale  of  bonds  of  July  28  and  September  22,  1887,  and  the 
declaration  of  said  dividend  to  stockholders.  By  such 
acquiescence  plaintiff  is  estopped  to  claim  any  relief  on 
this  item.  {Kitchen  v.  8t.  Louis,  K.  C.  &  N.  B.  Co.,  69  Mo., 
224;  Clofk  V.  Saline  County,  9  Neb.,  516;  Brown  v.  CUy 
of  Aiehison,  39  Kan.,  37 ;  Sheldon  v.  Eickmeyer,  90  N.  Y., 
616;  Taylor  v.  South  &  N.  A.  B.  Co.,  4  Woods  [U.  8.  C. 
C],  575;  Twin-Liek  Oil  Co.  v.  Marbury,  91  U.  8.,  592; 
Alien  V.  Wilson,  28  Fed.  Rep.,  677;  Craig  v.  BradUy,  26 
Mich.,  854;  Dunks  v.  Fuller,  32  Mich.,  245;  Wood  v. 
Carpenter,  101  U.  8.,  141.) 

The  Construction  Company  was  a  party  to  the  transact 
tion  and  cannot  complain  while  retaining  the  benefits. 
{Mississippi  A  if.  B.  Co.  v.  Howard,  7  Wall.  [U.  S.], 
413;  Taylor  v.  South  &  N.  A.  B.  Co.  4  Woods  [U.  8.], 
675;  Twin-Lick  OU  Co.  v.  Marbury,  91  U.  S.,  592 ;  Union 
Gold  Mining  Co.  v.  Bocky  Mountain  Nat.  Bank,  96  U.  8., 
644 ;  Indianapolis  Boiling  MUl  Co.  v.  St.  Louis,  F.  S.  & 
W.  B.  Co.,  120  U.  8.,  256;  Pneumatic  Gas  Co.  v.  Berry, 
113  U.  8.,  322;  Parks  v.  Fjvansville,  L  &  C.  12.  Cb.  23 
Ind.,  567;  Weed  v.  LitUe  Falls  &  D.  B.  Co.,  31  Minn., 
154;  Bell  v.  Keepers,  39  Kan.,  105;  Banks  v.  Judah,  8 
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Conn.,  145;  Boston  &  P.  R.  Cb.  v.  New  York  &  N.  K 
R.  Co,y  13  R.  I.,  260;  Aurora  Agricultural  &  Horticult^ 
ural  Society  of  Aurora  v.  Paddock,  80  111.,  263;  Goodin 
V.  Emm,  18  O.  St.,  150;  Terry  v.  Eagle  Lock  Co,,  47 
Conn.,  141;  O'aig  v.  Bradley,  26  Mich.,  354;  TyreU  v. 
Cairo  &  St.  i.  R.  Co.,  7  Mo.  App.,  294 ;  Chouteau  v.  Allen, 
70  Mo.,  290;  PerMns  v.  Portland,  S.  &  P.  R.  Co.  47  Me., 
591;  Wood  v.  Carpe7iter,  101  U.  S.,  141.) 

The  Missouri  Pacific  Railroad  Company  is  not  bound 
by  the  acts  of  its  own  officers  while  they  are  acting  a» 
officers  and  members  of  the  Construction  Company.  There 
was  no  competent  evidence  of  the  existence  of  any  con* 
spiracy.  All  the  statements  of  Sage,  Dillon,  Hopkins,  and 
Cross,  while  acting  as  directors  of  the  Construction  Com- 
pany, were  incompetent  and  should  have  been  excluded. 
Declarations  of  an  officer,  to  be  binding  on  the  corporation, 
must  be  shown  to  have  been  made  while  in  ]ierformance  of 
his  duties  as  such  officer.  (Moore  r.  Towers  Hardware  Co., 
87  Ala.,  206 ;  Union  Mutual  Life  Ins.  Co.  v.  Mowry,  96 
U.  a,  547;  Whits  v.  Ashton,  51  N.  Y.,  280;  Bigelow, 
Estoppel,  437,  441;  White  v.  Walker,  31  111.,  422;  Faa- 
ton  V.  Faxon,  28  Mich.,  169  ;  Merchants  Bank  v.  Rudolph, 
5  Neb.,  536;  Kalamazoo  Novelty  Mfg.  Co.  v.  McAlister,  36- 
Mich.,  327;  East  River  Bank  v.  Hoyt,  41  Barb.  [N.  Y.], 
441;  Chicago  &  N.  W.  R.  Co  v.  James,  22  Wis.,  191; 
Tripp  V.  MetaUio  Packing  Co.,  137  Mass.,  502;  Alexander 
V.  Oauldwell,  83  N.  Y,,  486;  Angell  &  Ames,  Corpora- 
tionSy  288-391 ;  Ricketts  v.  Birmingham  Street  R.  Co.,  & 
So.  Rep.  [Ala.],  353;  Banner  Land  &  Loan  Co.  v.  Stone- 
waU'Ins.  Co.,  77  Ala.,  184 ;  Peek  v.  Detroit  Novelty  Works,  2» 
Mich.,  313;  Orayville  &  M.  R.  Co.  v.  Bums,  92  111.,  302; 
Florida  M.  &  G.  R.  Co.  v.  Vamedoe,  7  S.  E.  Rep.  [Ga.], 
129;  Farmers  Bank  v.  McKee,  2  Pa.  St.,  318;  Hackney 
V.  Allegheny  Mutual  Ins.  Co.,  4  Barr  [Pa.],  186;  Custar  v. 
TUusville  Gas  &  Watei-  Co.,  63  Pa.  St.,  386;  First  Nat.  Bank 
of  Allentown  v.  Hock,  89  Pa.  St.,  324;  Ladd  v.  CousanSp 
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35  Mo.,  616;  McDermoit  v.  Hanibal  &  St.  J.  R.  Co,,  73 
Mo.,  616;  NatimialBank  v.  Norton,  1  Hill  [N.  Y.],  579; 
Adrianee  r.  Roome,  62  Barb.  [N.  Y.],  399;  Hoyt  r.  ITiomp- 
son^  5  N.  Y.,  334;  Orump  r.  United  States  Mining  Co.,  7 
Gratt  [Va.],  353;  Folleys  v.  Ocean  Ins.  Co.,  14  Mv., 
141 ;  Ruby  v.  Abyssinian  Society,  15  Me.,  306;  Winchestei' 
V.  Baltimore  A  S.  R.  R.  Co.,  4  Md.,  232;  LeggeU  v.  New 
Jersey  Mfg.  &  Bank  Co.,  1  N.  J.  Eq.,  553;  Barnes  v.  Tren- 
ton Oas  Light  Co.,  27  N.  J.  Eq.,  33;  Titus  v.  Cairo  &  F. 
R.  Co.,  37  N.  J.  Law,  102;  First  Nat.  Bank  of  Davenport 
V.  Oifford,  47  la.,  575;  Langan  v.  Iowa  &  Minnesota  Con-- 
Mtructian  Co.,  49  la.,  317;  AUemony  v.  Simmons,  23  N.  E. 
Rep.  [Ind.],  768 ;  Manhattan  Brass  Co.  v.  Webster  Glass  & 
Queensware  Co.,  37  Mo.  App.,  145;  Blen  v.  Bear  River 
Mining  Co.,  20  Cal.,  602;  Sopei^  v.  Buffalo  &  R.  R.  Co., 
19  Barb.  [N.  Y.],  310 ;  Columbus  Co.  v.  Hurford,  1  Neb., 
161 ;  Clarke  v.  Omaha  &  S.  W.  R.Co.,6  Neb.,  320;  Gregory 
V.  Lamb,  16  Neb.,  205;  Ward  v.  Davidson,  89  Mo.,  445; 
Spyker  v.  Spetice,  8  Ala.,  339;  Henry  v.  Northern  Bank  of 
Alabama,  63  Ala.,  527;  Baldwin  v.  Canfield,  26  Minn.,  54 ; 
Davis  Improved  Wrought  Iron  Wagon  Wheel  Co.  v.  Davis 
Wrought  Iron  Wagon  Co.,  20  Fed.  Rep.,  699;  1  Mora- 
wet«,  Corporations,  sec.  517;  Wardell  v.  Union  P.  R,  Co., 
4  Dill.  [U.  S.],  330;  Blair  Town  Lot  &  Land  Co.  v. 
Walker,  50  la.,  376.) 

The  Missouri  Pacific  received  do  consideration  for  the 
seventeen  miles  of  road  constrncted  over  the  government 
land.  The  Denver  Company  acquireil  no  title  to  its  right 
of  waj  for  this  portion  of  its  road,  and  its  stock  and  bonds 
issued  thereqn  were  invalid  and  worthless  because  of  its 
failure  to  comply  with  the  act  of  congress  of  March  3, 
1875,  granting  railroads  right  of  way  through  public  land.s. 
{Savannah,  F.  &  W.  R.  Co.  v.  Davi^,  7  So.  Rep.  [Fla.],  29 ; 
VanWyck  v.  Knevals,  106  U.  S.,  360;  Kansias  P.  R.  Co.  v. 
Dunmeyer,  113  U.  S.,  629,  634;  Grinnell  c.  Chicago,  R. 
L  &  P.  R.  Co.,  103  U.  8.,  739;  ]Sasley  v.  Kellom,  14  Wall. 
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[U.  8.],  279;   United  States  v.  Fitzgerald,  15  Pet.  [U.  a], 
407.) 

John  L,  Webster^  also  for  appellees: 

Before  a  stockholder  in  a  corporation  can  be  permitted 
to  maintain  a  suit  in  equity  in  his  own  name  for  the  bene- 
fit of  other  stockholders  it  must  be  made  to  appear  that  the 
plaintiff  has  made  an  earnest  effort  to  obtain  redress  at  the 
hands  of  the  directors  and  shareholders  of  the  corporation, 
and  that  such  effort  has  been  without  avail.  (JSotoet  v. 
Oaklandy  104  U.  S.,  450 ;  Quiney  v.  Steel,  120  U.  8.,  241 ; 
Dimpfell  v.  Ohio  &  M,  R.  Co.,  110  U.  8.,  211;  AUan  v. 
Wilson,  28  Fed.  Rep.,  677 ;  Dunphy  v.  Travelers  News- 
paper Associaiion,  146  Mass.,  495;  Brewer  v.  Boston  The- 
atre Cb.,  104  Mass.,  378  ;  Boyd  v.  Sims,  87  Tenn.,  771.) 

The  petition  is  multifarious,  in  that  it  contains  several 
causes  of  action  which  cannot  properly  be  prosecuted  to- 
gether, and  some  of  which  cannot  properly  lie  against  the 
Missouri  Pacific  Railway  Company.  (Pullman  Palace  Car 
Co.  V.  Missouri  P.  R.  Co.,  115  U.  S.,  596  ;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Cochran,  43  Kan.,  225 ;  BuUon  v.  Hoffman, 
61  Wis.,  20.) 

The  plaintiffs  have  no  standing  in  a  court  of  equity  to 
seek  any  relief  under  the  contract  with  the  Fitzgerald  & 
Mallory  Construction  Company,  for  the  reason  that  said 
contract  is  tainted  with  such  vice  as  forbids  a  court  of 
equity  lending  its  aid  to  the  enforcement  of  any  of  its  pro- 
visions, between  the  contracting  parties,  in  this:  that  the 
same  persons  held  a  controlling  interest  in  the  stock  of  the 
two  companies,  and  controlled  the  boards  of  directors  of 
the  two  respective  companies.  (  Warded  r.  Union  P,  R.  Co,, 
103  U.  S.,  651 ;  Thomas  v.  Brownville,  Ft.  K.  &  P.  R.  Cb., 
109  U.  8.,  522;  Oilman,  C.  &  S.  R.  Co.  v.  Kelly,  77  III., 
426;  People  v.  Tovmship  Board  of  Ooeryssel,  11  Mich., 
222 ;  Pickett  v.  School  District,  25  Wis.,  551 ;  Cbojfc  v.  Sher- 
man, 20  Fed.  Rep.,  167;  Ryan  v.  Leavenworth,  A.  &  N. 
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R.  Cb.,  21  Kan.,  365;  Pearwn  v.  OoncordB.  Co. ,  13  Am. 
&  Eng.  B.  Cases  [N.  H.],  102;  Miehoud  v.  Oirod,  4  How. 
[U.  S.],  503.) 

The  agreement  by  which  the  Fitzgerald  &  Mallory  Gon- 
strnction  Company  agreed  to  accept  payment  for  one  hun- 
dred and  fifty  miles  of  the  Denver,  Memphis  &  Atlantic 
railway  at  the  rate  of  $10,000  per  mile  was  a  compromised 
settlement  acquiesced  in  by  all  the  parties  and  cannot  be 
disturbed.  Courts  of  equity  are  slow  to  set  aside  compro- 
mise settlements,  and  will  never  do  so  unless  the  parties  can 
be  put  in  statu  quo.  {Estes  v.  Reynold8y*76  Mo.,  567 ;  JIfc- 
Michael  v.  Kilmer,  76  N.  Y.,  46;  Hammond  v.  Pennook, 
61  N.  Y.,  145;  HoughUm  v.  Nash,  64  Me.,  477;  Van  TroU 
v.Wtese,  36  Wis.,  439;  JarreU  v.  Morton,  44  Mo.,  276.) 

The  doctrine  of  acquiescence  forbids  the  plaintiff  to  re- 
cover from  the  Missouri  Pacific  Company  the  amount  of  the 
ten  per  cent  discount  at  which  the  bonds  were  sold.  {Twin^ 
Lick  Oil  Co.  V.  Marbury,  91  U.  S.,  592;  Badger  v.  Bad- 
yery  2  Wall.  [U.  8.],  87;  Harwood  v.  Air-Line  R.  Cb.,  17 
Wall.  [U.  8.],  78;  M^n-sh  v.  WhUnwre,  21  Wall.  [U.  8.], 
178;  Vigef^s  v.  Pike,  8  C.  &  F.  [Enjr.],  650;  Weniwortit  v. 
Uoyd,  32  Beav.  [Eng.],  467;  FoUansbe  v.  Eilbreth,  17 
III.,  522;  Beach,  Corporations,  sec.  887;  Sheldon  Hat 
Blocking  Co.  v.  Eickemeyer  Hat  Blocking  Machine  Co,,  90 
N.  Y.,  616;  Pneumatic  Oas  Go.  v.  Bet^y,  113  U.  8.,  327; 
AUen  V.  Wilson,  28  Fed.  Rep.,  677;  Union  Oold  Mining 
Co.  f>.  Rocky  Mountain  Nat.  Bank,  96  U.  8.,  644;  Kitchen 
V.  8L  Louis,  K.  C.  &  N.  R.  Co.,  69  Mo.,  226;  Terry  v.  Eagle 
Lock  Co.,  47  Conn.,  141.) 

The  claim  of  plaintiff  to  recover  $318,000  freight 
charges  cannot  be  maintained.  The  previous  parol  under- 
standing of  the  parties  cannot  be  considered  or  allowed  to 
prevail  against  the  provisions  in  the  written  contract. 
{MiUs  V.  Milter,  4  Neb.,  441;  HamUton  v.  Thrall,  7  Neb., 
219;  Delaney  r.  Linder,  22  Neb.,  274;  McNish  v.  Rey- 
nolds, 95  Pa.  St.,  483;  Dodge  v.  Kiene,  28  Neb.,  221 ;  Cbr- 
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neltv.  St.  Louisy  K.  &  A.  B*  Co.,  25  Kan  ,  615;  Hopkins 
V.  SL  Louis  &  8.  R  R.  Co.,  16  Am.  &  Eng.  R  Cases 
.[Kan.],  126;  Emei-y  v.  Mohler,  69  111.,  221;  Davis  v. 
Sj/monds,  1  Cox's  Ch.  [Eng.],  402;  Savercool  v.  Farwell, 
17  Mich.,  308;  Long  v.  New  York  C.  B.  Co.,  50  N.  Y., 
76.) 

The  plaintiffs,  in  so  far  as  they  seek  to  recover  for  items 
that  went  into  tlie  construction  of  the  Denver,  Memphis 
&  Atlantic  Railway  Company,  cannot  recover  in  this  ac- 
tion for  the  reason  that  the  Denver,  Memphis  &  Atlantic 
Company  is  not  made  a  party  defendant.  {Pullman  Palaee 
Car  Co.  V.  Missouri  P.  B.  Co.,  115  U.  S.,  596;  Atchison, 
T.  &  8.  F.  B.  Co.  V.  Davis,  34  Kan.,  209.) 

Ryan,  C, 

1.  In  the  district  court  of  Lancaster  county,  Nebraska, 
John  Fitzgerald,  on  behalf  of  himself  and  all  other  stock- 
holders of  the  Fitzgerald  &  Mallory  Construction  Com- 
panyy  filed  his  petition  against  said  Construction  Company 
and  the  Missouri  Pacific  Railway  Company  as  defendants. 
This  petition  stated  that  the  capital  stock  of  the  aforesaid 
Construction  Company  amounted  to  $1,500,000,  divided 
into  shares  of  $100  each ;  that  of  these,  at  the  time  of 
bringing  suit,  John  Fitzgerald  was  the  owier  of  1,500 
shares,  Jay  Gould  of  4,000  shares,  Sidney  Dillon  of  1,0(X> 
shares,  Morton,  Bliss  &  Co.  of  2,000  shares,  Russell  Sage 
of  2,700  shares,  George  J.  Gould  of  500  shares,  and  S.  H. 
Mallory  of  1,500  shares.  The  matters  complained  of  in 
the  petition,  for  the  most  part,  arose  out  of  a  written  con- 
tract made  between  the  said  Construction  Company  and  the 
Denver,  Memphis  &  Atlantic  Railroad  Company,  whereby 
was  undertaken  by  the  Construction  Company  the  building 
of  the  line  of  road  of  the  railroad  company.  Following 
this  contract  there  was  entered  into  another  between  the 
aforesaid  Construction  Company  and  the  Missouri  Pacific 
Railway  Company,  whereby  the  last  named  company  be- 
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oaroe  entitled  to  the  stock  and  bonds  of  the  Denver,  Mem-* 
phis  &  Atlantic  Railroad  Company  to  be  issued  to  the  Con? 
straction  Company  in  consideration  of  its  construction  of 
the  railroad  aforesaid.  The  other  matters  which  gave  rise 
to  this  controversy  had  their  origin  in  the  construction  by 
said  Construction  Company  of  the  line  of  railroad  of  the 
Pueblo  &  State  Line  railroad^  and  the  subsequent  owner- 
ship of  the  stock  and  bonds  of  said  Pueblo  &  State  Line 
Railroad  Company  issued  to  the  Construction  Company, 
and  by  said  Construction  Company  turned  over  to  the  Mis- 
souri Pacific  Railway  Company.  For  the  stock  and  bonds 
of  both  railroads  to  be  constructed  as  aforesaid  the  Missouri 
Pacific  Railway  Company  agreed  to  give  to  the  Construc- 
tion Company  first  mortgage  bonds  of  the  said  Missouri 
Pacific  Railway  Company  equal  to  $11,000  per  mile  of  the 
railroads  completely  constructed  by  the  said  Construction 
Company  as  aforesaid.  The  petition  averred  that  payment 
in  bonds  was  in  fact  only  made  at  the  rate  of  f  10,000  per 
raile^  though  the  roads  had  been  fully  constructed;  that  the 
Missouri  Pacific  bonds  received  at  that  rate  were  purchased 
by  certain  named  officers  of  the  Missouri  Pacific  Railway 
Company  at  a  discount  of  ten  per  cent,  though  said  bonds 
were  worth  par;  that  though  the  agreed  rate  at  which  the 
Missouri  Pacific  Railway  Company  was  to  transport  mate- 
rial necessary  for  the  construction  of  the  work  aforesaid 
was  at  the  rate  of  three-fourths  of  a  cent  per  ton  per  mile, 
in  fact  for  a  large  amount  of  said  material  there  was 
charged  and  collected  from  the  Construction  Company  pay- 
ment at  the  rate  of  three  cents  per  ton  per  mile,  which  ex- 
ces8|  the  said  petition  alleged,  was  still  due  the  said  Con- 
struction Company;  that  said  Missouri  Pacific  Railway 
Company^s  officers,  by  collecting  interest  which  was  not  in 
fact  due^  and  upon  other  unfounded  pretenses,  had  exacted 
and  withheld  from  the  Construction  Company  large  sums 
of  money,  for  which  said  Missouri  Pacific  Railway  Com- 
pany ought  to  be  held  to  account     There  were  other  mat- 
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ten  complained  of  in  the  petition^  but  for  oar  present 
purpose  the  above  described  causes  of  action  are  amply 
sufficient 

That  it  might  appear  that  the  suit  was  brought  by  Mr. 
Fitzgerald  as  a  stockholder  of  the  Construction  Company, 
he  made  the  following  averments  in  reference  to  certain  of 
the  matters  above  descril>ed  : 

"  Complainant  says  that  shortly  after  said  contracts  were 
made,  those  owning  a  controlling  share  of  the  stock  of  the 
Missouri  Pacific  Railway  Company  procured  a  controlling 
share  of  the  stock  of  the  Construction  Company,  notably 
Jay  Gould,  Russell  Sage,  George  J.  Gt)uld,  and  Sidney 
Dillon;  that  at  the  date  of  said  contracts  the  directors  of 
the  Constructiou  Company  were  as  follows:  John  Fitter- 
aid,  S.  H.  Mallory,  S.  S.  King,  T.  M.  Stewart,  and  Ed- 
ward A.  Temple,  who  were  the  directors  at  the  time  the 
said  contracts  were  made  and  entered  into;  that  after  they 
had  obtained  control  of  this  stock  they  demanded  the  res- 
ignation of  all  the  directors  except  Fitzgerald  and  S.  H. 
Mallory,  and  on  November  3,  1886,  the  said  board  of  di- 
rectors was  changed,  and  in  place  of  Messrs.  King,  Stewart, 
and  Temple  were  elected  Greorge  J.  Gould,  Russell  Sage, 
and  Richard  Cross;  that  two  of  said  directors,  complain- 
ant afterward  found  out,  were  directors  in  the  Missouri 
Pacific  Railway  Company,  and  that  said  Richard  Cross 
was  a  member  of  a  firm  which  were  bankers  for  the  Mis- 
souri Pacific  Railway  Company,  and  that  the  directors 
were  absolutely  under  the  control  of  the  Missouri  Pacific 
management;  that  this  board  of  directors  has  not  been 
changed,  except  that  George  J.  Gould  has  gone  out  and 
Sidney  Dillon,  another  Missouri  Pacific  director,  and  one 
of  its  largest  stockholders,  has  been  elected  in  his  stead, 
and  that  now  the  said  three  directors  have  assumed  and 
had  the  management  in  all  important  matters  of  said  Con- 
struction Company,  and  have  managed  its  affairs  in  the  in- 
terest of  the  Missouri  Pacific  Railway  Company,  and  have 
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been,  as  will  hereiuaAer  more  clearly  appear,  under  the 
control  of  Jay  Gould,  the  president  of  the  Missouri  Pa- 
oific  Railway  Company,  the  largest  owner  of  its  stock,  and 
who  controls  it.  *  *  *  *  That  the  payment  of  only 
$10,000  per  mile  in  five  per  cent  bonds  for  the  first  one 
hundred  and  fifty  miles  was  brought  about  by  the  fraudu- 
lent acts  of  the  Missouri  Pacific,  as  follows :  That  by  the 
contract  with  the  Denver,  Memphis  &  Atlantic  Railroad 
Company  the  Construction  Compauy  was  to  build  a  rail- 
road from  the  east  line  of  Kansas  to  the  west  line  thereof 
and  equip  the  same  as  to  be  thereafter  located,  and  prop- 
erly grade  the  line  according  to  the  engineer's  survey  of  the 
same." 

Plaintiff  alleged  that  the  first  one  hundred  and  fifty 
miles  of  the  line  of  the  Denver,  Memphis  &  Atlantic  Rail- 
road was  constructed  according  to  contract  and  fully  com- 
pleted, but  that  by  reason  of  the  refusal  of  the  Missouri 
Pacific  Railway  Company  to  allow  its  engineer  to  accept 
the  said  one  hundred  and  fifty  miles  with  a.  view  to  its  ac- 
ceptance in  accordance  with  the  terms  of  the  contract,  the 
Construction  Company  was  unable  to  secure  its  acceptance 
by  the  Missouri  Pacific  Railway  Company,  and  that  to  se- 
cure payment  for  the  said  one  hundred  and  fifty  miles  the 
Construction  Company  was  compelled  to  accede  to  the  propo- 
sition of  Jay  Grould,  the  president  of  the  Missouri  Pacific, 
and  to  accept  $10,000  per  mile,  which,  as  plaintiff  alleged, 
had  already  been  fully  earned.  The  petition  alleged  that 
the  pretense  upon  which  the  president  of  the  Missouri  Pa- 
cific Railway  Company  founded  the  claim  of  that  company 
to  a  reduction  of  payment  per  mile  was,  that  the  road  was 
not  completed,  and,  as  plaintiff  alleged,  this  was  untrue  in 
fact,  and  that  the  road  was  then  fully  completed  according  to 
the  terms  of  the  contract,  as  would  have  been  found  had  the 
civil  engineer  of  the  Missouri  Pacific  inspected  the  road  as 
was  contemplated  by  the  contract  between  the  Construction 
Company  and  the  Missouri  Pacific  Railway  Company,  and 
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plainant  submits  that  the  act  of  July  28,  1887,  when  the 
meeting  was  called  and  action  taken  without  notice  to 
either  Mr.  Mallory  or  your  complainant,  was  null  and 
void,  and  was  not  binding  upon  complainant. 

"Complainant  further  says  that  without  their  knowl- 
edge the  Missouri  Pacific  management,  in  taking  stock  in 
the  Construction  Company,  that  is,  the  persons  who  gov- 
erned both  companies,  to- wit,  Jay  Gould,  George  J.  Gould, 
Russell  Sage,  and  Sidney  Dillon,  who  owned  a  majority  of 
the  stock  of  the  Missouri  Pacific,  and  likewise  a  majority 
of  the  stock  of  the  Construction  Company,  so  arrangeil 
that  they  owned  such  stock  proportionately  to  the  amount 
of  the  stock  in  each  company,  so  that  any  act  which  would 
injure  or  damage  the  Construction  Company,  and  which 
would  benefit  the  Missouri  Pacific  Compauy,  would  not  in 
any  way  affect  them,  and  that  their  acts  were  done  for  the 
purpose  of  bankrupting  and  injuring  the  Construction 
Company  to  its  great  injury.     *     *     * 

"  Complainant  further  says  that  the  Construction  Com- 
pany was  the  owner  of  three  town  sites  and  a  great  body 
of  real  estate  along  the  entire  line  of  the  Denver,  Mem- 
phis &  Atlantic  railroad  and  the  Pueblo  &  State  Line 
railroad^  which  it  is  of  great  interest  to  the  Missouri  Pa- 
cific to  get  control  of,  and  that  the  acts  of  oppression  and 
wrong  and  of  fraud,  and  of  violation  of  the  coutract,  have 
been  for  the  sole  purpose  of  getting  control  of  the  same 
and  of  freezing  out  all  stockholders  except  the  management 
of  the  Missouri  Pacific;  and  as  a  part  of  the  scheme  by 
which  this  was  to  be  done,  about  the  time  the  work  was 
finished  and  the  contracts  completed,  that  it  had  to  do  for 
the  Missouri  Pacific  Railway  Compauy,  the  Missouri  Pa- 
cific Railway  directors  who  had  control  of  the  Construc- 
tion Company  had  in  fact  peremptorily  refused  to  raise 
money  to  pay  off  the  contractors,  laborers,  and  persons 
who  had  done  the  work^  but  allowed  the  debts  of  some 
J70,000  or  $80,000  for  that  purpose  to  accumulate,  know- 
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iDg  at  the  time  that  Mr.  Mallory  and  Mr.  Fitzgerald  had 
personallj  obligated  themselves  to  pay  said  debts,  and  as 
soon  as  they  found  oat  that  they  were  personally  obligated 
to  pay  the  same  they  refused  to  take  any  steps  toward  pay- 
'  ing  the  debts  which  had  been  contraetedy  and  they  were 
forced  to  pay  the  same,  and  that  your  complainant  was 
forced  to  sue  the  Construction  Company  individually,  and 
that  the  Missouri  Pacific  tried  every  means  to  defeat  these 
just  claims  and  put  your  petitioner  to  large  expense,  but 
that  he  now  holds  a  judgment  against  the  said  Construction 
Company  in  round  numbers  of  J52,000,  with  interest, 
amounting  to  f  55,000 ;  that  there  are  other  debts  and  other 
judgments  against  the  Construction  Company  which  the 
said  directory  in  New  York  refuses  to  make  any  provision 
for,  and  has  refused  to  allow  any  settlement  to  be  made,  and 
that  on  the  last  of  May,  1888,  they  refused  to  allow  any 
salaries  to  any  officers  to  settle  up  the  business  of  the  Con- 
struction Company  out  of  the  salaries  of  the  officers.  This 
was  done  for  the  purpose  that  the  heavy  burden  placed 
upon  your  complainant  should  be  borne  by  him,  with  the 
hope  of  crushing  and  bankrupting  the  concern  and  making 
him  pay  the  same  and  freezing  him  out  of  the  Construction 
Company ;  that  there  are  other  debts,  amounting  in  all  to 
probably  $100,000,  which  are  unpaid  and  which  the  di- 
rectory of  the' Construction  Company,  under  the  control  of 
the  Missouri  Pacific,  have  refused  to  take  any  steps  to  pay, 
but  that  the  directory,  in  order  to  bankrupt  the  Construc- 
tion Company,  have  commenced  spurious  cases  in  Kansas, 
alleging  that  the  company  was  about  bankrupt,  and  assum- 
ing the  right,  and  with  an  attorney  employed  by  Sidney 
Dillon  and  Russell  Sage,  to  ^o  into  court  and  make  an 
accounting  with  the  Mis-souri  Pacific;  that  since  the  com- 
mencement of  this  suit  the  said  stockholders  of  the  Con- 
struction Company,  namely.  Jay  Gould,  Greorge  J*  (}ould, 
Sidney  Dillon,  and  Russell  Sage,  who  hold  a  majority  of 
the  stock,  have  sent  their  proxies  to  the  attorney  of  the 
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Mtsaoori  Pacific  Railway  Company  with  Instractione  for 
bim  to  elect  another  director  of  the  Missouri  Pacific,  A.  L. 
HopkiDSy  who  is  and  has  been  an  employe  of  the  Missouri 
Pacific^  and  who  has  always  acted  with  them,  and  is  a  di- 
rector and  large  stockholder  of  the  Missouri  Pacific  Com- 
pany. The  stockholders,  by  this  action,  and  by  the  election 
of  the  directors  of  the  Missouri  Pacific  Railway  Company, 
making  a  majority  of  the  board  and  controlling  all  the 
directors  of  it  but  one,  have  incapacitated  themselves  to  act 
in  any  matters  where  the  Missouri  Pacific  is  concerned,  and 
makes  it  an  absolute  necessity  that  a  receiver  be  appointed 
for  the  purpose  of  paying  the  debts  and  winding  up  the 
affairs  of  the  corporation." 

The  petition  closed  with  a  prayer  for  such  a  judgment 
in  favor  of  the  Construction  Company  against  the  Missouri 
Pacific  Railway  Company  as  upon  an  accounting  it  should 
be  found  entitled  to,  and  for  other  equitable  relief.  This 
lengthy  and  perhaps  tedious  quotation  from  the  petition  of 
the  plaintiff  has  been  rendered  necessary,  in  order  that  it 
might  appear  what  averments  have  been  made,  with  a  view 
to  accounting  for  the  failure  of  the  directory  of  the  Con- 
struction Company  to  seek  the  relief  demanded  for  said 
Construction  Company  against  the  Missouri  Pacific  Rail- 
way Company  in  this  action;  and  furthermore,  to  show  in 
what  manner  the  plaintiff  excuses  the  commencement  of 
this  suit  by  himself  as  a  stockholder,  for  the  enforcement 
of  the  aforesaid  rights  of  the  Construction  Company,  since 
neither  the  findings  of  the  court  nor  the  evidence  adduced 
showed  a  demand  to  have  been  made  prior  to  suit  brought 
as  alleged  in  the  petition  for  the  commencement  of  an  ao- 
tion  for  the  relief  herein  prayed. 

2.  In  argument  it  was  insisted,  with  great  tenacity,  that 

it  was  necessary  in  every  case  to  show  that  a  demand  had 

actually  been  made  by  the  stockholder  upon  the  directors 

.  that  they  move  for  the  protection  of  the  corporation,  and 

that  their  refusal  be  shown  before  an  action  might  be  com- 
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menoed  on  the  relation  of  a  stockholder  to  enforce  the  rights 
of  such  corporation.  Ordinarily,  perhaps,  this  coatention 
is  correct  In  the  case  at  bar,  however,  it  was  sufficieutly 
shown  and  found  that  the  directors  of  the  CSonstroction 
Company  were  so  immediately  under  the  contrcd  of  the 
management  of  the  Missouri  Pacific  Railway  Company, 
against  whom  suit  must  be  brought,  and  had  in  connection 
with  that  mamigement  shown  such  a  disposition  to  betray 
the  interest  of  the  company  in  favor  of  which  they  owed 
their  best  endeavors,  that  an  application  to  them  as  direct- 
ors to  act  was  altogether  unnecessary. 

In  section  886  of  Beach  on  Private  Corporatioos  the 
following  language  occurs:  *'  Where  a  request  that  thecor- 
poration  itself  bring  the  desired  suit  is  apparently  tiseleas, 
it  is  excused,  and  need  not  be  made.  Accordingly,  where 
the  directors  of  a  corporation  having  the  authority  lx>  direot 
its  litigation  are  themselves  guilty  of  the  wrong  complained 
of,  a  court  of  equity  will  interfere  at  the  instaooe  ^  the 
stockholders  withont  a  demand  and  refusal  upon  tke  part 
of  the  directors  to  bring  the  suit,  for  it  would  be  against 
the  plainest  principles  of  justice  to  permit  the  perpetmtors 
of  the  wrong  to  conduct  a  litigation  against  tlienselves.^ 

In  Barr  v.  Neu>  York,  L.  R  &  W.  R.  Co.,  96  N.  Y., 
444,  Miller,  J.,  delivering  the  opinion  of  the  court,  aaid : 
''We  are  referred  by  the  learned  counsel  tor  the  appellanta 
to  the  case  of  Haw€8  v.  Oakland  (14  Otto  [U.  8.],  460)  as 
authority  for  the  doctrine  that  no  action  can  be  maintained 
by  a  stockholder  of  a  corporation  under  the  allegations 
contained  in  the  complaint  in  the  action  at  bar.  We  do 
not  think  the  case  cited  sustains  the  po«^ition  contended  for. 
It  is  there  laid  down  that  where  the  board  of  directors  of  a 
corporation  is  acting  in  a  manner  destructive  of  the  rights  of 
the  other  shareholders,  or  where  the  majority  (rf*  the  sliare- 
holders  themselves  are  oppressively  and  illegally  pursuing 
a  coarse  in  the  name  of  the  corporation  which  is  m  viola- 
tion  of  the  rights  of  the  other  shareholders,  and  which  can 
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only  be  restraineicl  by  the  aid  of  a  court  of  equity,  an  ac- 
tion to  obtain  relief  may  be  maintained  by  a  stockholder/' 

In  Cook  on  Stock  and  Stockholders  and  Corporation 
Law,  section  741,  we  find  this  statement  of  tlie  rule: 
'*  There  are  occasions  when  the  allegation  that  the  stock- 
holder has  requested  the  directors  to  bring  suit,  and  they 
have  refused,  may  be  omitted,  since  the  request  itself  is  not 
required.  This  occurs  when  the  corporate  management  is 
under  the  control  of  the  guilty  parties.  No  request  nee<l 
then  be  made  or  alleged,  since  the  guilty  parties  would  not 
comply  with  the  request,  and  even  if  they  did  the  court 
would  not  allow  them  to  conduct  the  suit  against  them- 
selves.'' This  is  believed  to  be  a  correct  statement  of  the 
rule.  At  least,  in  no  case  cited  has  it  transpired  that  under 
allegations  like  those  in  the  petition  under  consideration, 
relief  has  been  denied.  The  action  was,  therefore,  properly 
commenced  and  prosecuted  by  John  Fitzgerald  as  a  stock- 
holder of  the  Construction  Company,  for  the  enforcement 
of  its  rights  against  its  co-defendant,  the  Missouri  Pacific 
Railway  Company.  The  prayer  of  the  petition  was  for 
judgment  in  favor  of  said  Construction  Company  against 
its  coKlefendant,  the  Missouri  Pacific  Railway  Company. 
The  findings  of  the  court  and  its  judgment  were  in  accord- 
ance with  that  prayer. 

In  the  further  consideration  of  this  case  it  must  be  borne 
in  mind  that  while  John  Fitzgerald,  as  a  stockholder,  has 
a  standing  to  allege  the  grounds  of  indebtedness  as  between 
the  Construction  Company  and  its  co-defendant,  and  to 
pray  for  proper  relief,  such  relief  is  in  no  way  prayed  on 
his  own  behalf  individually,  but  on  behalf  of  the  Con- 
struction Company  as  a  corporation;  as  much  so  as  if  the 
action  had  been  begun  by  authority  of  its  directors  and  in 
its  own  name. 

3.  Incidentally  it  was  stated  in  the  petition  that  a  re- 
ceiver had  been  appointed  for  the  Construction  Company 
in  a  court  of  general  jurisdiction  in  Kansas;  and  it  also 
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appears  from  the  record  that  another  receiver  was  appointed 
for  the  8am€  company  in  a  court  of  general  jurisdiction  in 
Iowa.  The  appellees  insist  that,  it  having  appeared  that  a 
receiver  had  l)een  appointed^  such  receiver  is  an  indispen- 
sable party  in  this  case. 

In  B6ach  on  BeceiverSy  section  680,  the  following  lan- 
guage occurs:  *'The  general  rule  as  to  the  right  of  a  re- 
ceiver to  bring  suits  in  the  courts  of  other  states  than  that 
in  which  he  is  appointed  is  well  settled.  It  has  been  stated 
by  Mr.  Justice  Wayne  in  a  leading  case  to  be^  ^  that  he  has 
no  extra-territorial  power  of  oflBcial  action;  none  which 
the  court  appointing  him  can  confer  with  authority  to  en- 
able him  to  go  into  a  foreign  jurisdiction  to  take  possession 
of  the  debtor's  property ;  none  which  can  give  him,  upon 
the  principle  of  comity,  a  privilege  to  sue  in  a  foreign  court 
or  another  jurisdiction,  as  the  judgment  creditor  himself  ' 
might  have  done  where  his  debtor  may  be  amenable  to  the 
tribunal  which  the  creditor  may  seek;^  [citing  Booth  v. 
Oarjfc,  17  How.  [U.  8.],  322-338].  The  rule  thus  laid 
down  by  the  supreme  court  of  the  United  States  has  been 
followed  by  other  courts  with  essential  unanimity,  and  can 
hardly  be  said  to  be  seriously  questioned.  [In  support  of 
this  proposition  there  are  ciled  many  authorities.]  Apply- 
ing this  rule,  it  was  held  that  a  receiver  of  the  effects  of  a 
debtor,  appointed  by  a  court  in  New  York,  had  no  right 
to  file  a  bill  in  the  District  of  Columbia  for  the  purpose  of 
obtaining  possession  of  funds  due  to  the  debtor,  the  appel- 
late court  affirming  the  action  of  the  court  below  in  dis- 
missing the  bill.'' 

This  rule  is  thus  discussed  in  section  47  of  High  on 
Receivers:  ^^ Questions  of  much  nicety  have  sometimes 
arisen  in  this  country  as  to  the  extent  to  which  the  courts 
of  one  state  will  recognize  the  functions  and  ]K>wers  of  a 
receiver  appointed  in  another  state,  and  as  to  the  right  of 
such  receivers  to  act  beyond  the  territorial  jurisdiction  of 
the  court  appointing  them.     The  better  doctrine  upon  this 
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Bubject  undoubtedly  is,  that  the  legal  authority  of  a  re- 
oeiver  is  co-extensive  only  with  the  jurisdiction  of  the  court 
appointing  him,  and  that  as  a  matter  of  strict  right,  the 
courts  of  one  state  are  not  bound  to  recoguize  a  receiver 
appointed  in  a  foreign  state.  The  rule  is  founded  upon  the 
recognized  principle  that  the  laws  of  one  state  have  no 
force  propria  vigore  beyond  the  territorial  limits  of  such 
state,  although,  upon  considerations  of  courtesy  or  comity, 
they  may  be  permitted  to  operate  in  another  state  for  the 
promotion  of  justice,  when  neither  the  latter  state  nor  its 
citizens  will  suffer  any  inconvenience  from  the  application 
of  the  foreign  law/' 

This  rule,  which  is  laid  down  with  so  much  confidence 
by  the  two  text-writers  from  whidh  quotations  have  been 
made,  is  doubtless  correct. 

4.  The  relations,  rights,  and  duties  between  the  Denver, 
Memphis  &  Atlantic  Railroad  Company  and  the  defend- 
ants in  this  action  are  created  and  defined  by  written  con- 
tracts which  are  in  the  words  and  figures  following: 

''This  agreement,  made  this  28th  day  of  April,  1886, 
by  and  between  the  Filzorerald  &  Mallory  Construction 
Company,  of  the  state  of  Iowa,  party  of  the  first  part,  and 
the  Denver,  Memphis  &  Atlantic  Railway  Company,  a 
corporation  duly  organized  under  the  laws  of  the  state  of 
Kansas,  party  of  the  second  part,  witnessetfa :  Now,  there- 
fore, it  is  agreed  between  the  parties  hereto  as  follows: 
The  party  of  the  first  part  agrees  to  furnish  all  materials 
and  money  and  to  construct  as  rapidly  as  may  be  deter- 
mined, from  time  to  time,  between  the  parties  hereto  a  line 
of  railroad  from  the  east  line  of  Kansas  to  the  west  line 
thereof,  and  equip  the  same  as  the  same  may  be  hereafter 
located;  to  properly  grade  the  line  according  to  the  engi- 
neer's survey  of  the  same ;  to  furnish  oak  ties  on  curves  not 
less  than  thirty-six  hundred  to  the  mile,  and  steel  of  not 
less  than  fifty-six  pounds  to  the  yard ;  to  build  such  depots 
and  stations  as  may  be  determined  upon  by  the  party  of  the 
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seooDcl  part;  to  build  all  oecessary  sidings  and  tarn-outs^and 
generally  to  construct  the  Bame  equal  to  the  railroads  now 
being  built  in  southern  Kansas;  and  upon  the  completion 
thereof^  to  equip  the  same  with,  at  least,  one  thousand  dol- 
lars ($1,000)  of  rolling  stock  per  mile.  In  consideration 
thereof,  and  in  payment  therefor,  the  party  of  the  second 
part  agrees  to  i)ay  to  the  party  of  the  first  part  sixteen  thou- 
sand dollars  ($16,000)  per  mile  of  its  full  paid  capital  stock 
for  every  mile  of  completed  road  to  be  constructed,  and  six- 
teen thousand  dollars  ($16,000)  per  mile  in  its  first  mortgage 
bonds  per  mile  of  single  track  of  road,  and  said  bonds  to  be  of 
the  denomination  of  one  thousand  dollars  ($1,000)  each,  or 
of  such  denomination  as  may  be  agreed  upon  by  the  par- 
ties hereto,  and  bearing  interest  at  the  rate  of per  dent 

per  annum,  payable  in  the  city  of  New  York  and  state  of 
New  York,  where  the  principal  is  also  payable.  Said 
bonds  to  be  issued  for  the  construction  of  said  road  under 
this  contract  shall  be  dated  January  1, 1886,  and  run  thirty 
years  from  date,  and  to  be  secured  by  first  deed  of  even 
date  herewith,  duly  executed  by  the  party  of  the  second 

part  to  the Company,  therein  named,  of  the  aforesaid 

liae  and  branches  thereof.  The  said  Denver,  Memphis  & 
Atlantic  Railway  Company  hereby  agrees  to  issue  and  de- 
liver to  said  party  of  the  first  part  the  said  stock  and  bonds 
at  the  rate  hereinbefore  set  forth,  at  such  times  and  in  such 
settlements  as  the  said  Fitzgerald  &  Ma)  lory  Construction 
Company  require  in  order  to  obtain  the  money  necessary 
t»  perform  this  contract;  and  also  to  deliver  to  said  first 
party  all  municipal  and  county  bonds  voted  and  to  be 
voted  in  aid  of  said  railroad,  and  all  donations  thereto,  as 
soon  as  earned  and  delivered  to  said  second  party;  and 
said  Fitzgerald  &  Mallory  Construction  Company  cove- 
nants and  agrees  to  proceed  forthwith  in  the  execution  of 
this  agreement  and  to  construct  said  line  as  rapidly  as  pos- 
sible according  to  the  surveys  now  made  or  to  be  hereafter 
determined  upon ;  and  the  said  party  of  the  second  part 
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agrees  to  procure,  or  cause  to  be  procured,  the  right  of 
way  of  said  line  of  railroads  at  the  pro()er  time  in  advance 
of  the  work  so  as  not  to  impede  or  delay  oonstraetion, 
which  right  of  way  shall  be  paid  for  by  said  Construction 
Company. 

''In  witness  whereof^  the  said  Fitzgerald  &  Mallory 
Construction  Company^  by  their  president,  has  hereto  set 
their  hand  and  seal,  and  said  party  of  the  second  part  has 
caused  its  corporate  name  to  be  signed  by  its  president  and 
its  corporate  seal  to  be  attached  by  its  secretary  the  day 
LiAM^  and  year  first  above  named. 

f |C  "  FiTZQEBALD  &  MaLLORY  OONSrrRUCTION  COMPANY, 

iiKS  "By  its  President,  S.  H.  Malxoby. 

**The  Denver,  Memphis  &  Atlantic  Railway, 

"  By  J.  J.  Burns,  Its  FresidenL 
*' Attest : 

"Chas.  C.  Black,  Secretary. 

**  Memorandum  of  an  agreement,  made  on  this  4th  day 
of  May,  1886,  between  the  Missouri  Pacific  Railway  Com- 
pany, party  of  the  first  part,  and  the  Fitzgerald  and  Mal- 
lory Construction  Company,  party  of  the  second  part, 
witnesseth :  Whereas,  the  party  of  the  second  part  has 
made  a  contract  with  the  Denver,  Memphis  &  Atlantic 
Railway  Company  to  construct  its  road  from  Chetopa 
across  the  state  of  Kansas,  on  a  line  heretofore  agreed 
upon  (a  copy  of  which  is  hereto  attached  and  made  a  part 
of  this  agreement);  and,  whereas,  the  Missouri  Pacific  Rail- 
way Company  is  desirous  of  obtaining  control  of  the  said 
line  of  road,  it  is  agreed  as  follows: 

"First — ^The  party  of  the  second  part  will  sell  to  the 
party  of  the  first  part  all  of  the  securities  which  the  said 
party  of  the  second  part  is  to  receive  under  the  terms  of 
the  contract  dated  April  28,  18S6,  between  the  said  Fitz- 
gerald &  Mallory  Construction  Company  and  the  Denver, 
Memphis  &  Atlantic  Railway  Company,  for  the  construc- 
tion of  its  road,  and  said  securities  amounting  to  sixteen 
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thousand  dollars  ((16^000)  per  mile  of  stock,  and  sixteen 
thousand  dollars  ($16,000)  per  mile  of  first  mortgage 
bonds,  less  the  amount  of  stock  that  has  to  be  given  for 
municipal  and  county  aid  (estimated  at  about  thirty-five 
hundred  dollars  ($3500)  per  mile),  and  receive  in  full  pay- 
ment for  the  same  twelve  thousand  dollars  ($12,000)  per 
mile  of  Missouri  Pacific  Railway  five  percent  bonds,  to  be 
secured  by  a  deposit  of  the  securities  above  referred  to  with 
a  trustee. 

*^  Second — ^The  party  of  the  second  part  further  agrees 
that  the  said  railroad  to  be  constructed,  and  heretofore  de- 
scribed, shall  be  of  standard  gauge,  of  not  less  than  fifty- 
six  pounds  (56)  steel  rails,  twenty-six  hundred  (2,600)  ties 
to  the  mile,  with  stations  not  more  than  eight  (8)  miles 
apart,  ♦  ♦  ♦  ^^^  ^\\9\\  be  equal  in  its  general  char- 
acter to  the  roads  now  being  constructed  by  the  Missouri 
Pacific  Railway  Company  in  the  state  of  Kansas,  all  to 
be  subject  to  the  approval  of  the  chief  engineer  of  the 
party  of  the  first  part. 

'^  In  witness  whereof,  the  Missouri  Pacific  Railway  Com. 
pany  and  the  said  Fitzgerald  &  Mallory  Construction  Com- 
pany, parties  hereto,  have  executed  this  agreement  the  day 
and  year  first  above  written. 

'*The  Missouri  Pacific  Railway  Compahy, 
"[seal.]     By  Jay  Gould,  President 

"Attest: 

"Guy  Phillips,  Second  Asfft  Secretary. 
"The  Fitzgerald  &  Mallory  Construction 
Company, 
"By  8.  H.  Mallory,  PreMent:' 

"addenda  to  contract. 
"It  is  further  agreed  that  the  party  of  the  first  part 
shall  make  payments  for  the  sixteen  thousand  (16,000) 
dollars  per  mile  of  first  mortgage  bonds  and  sixteen  thou- 
sand (16,000)  dollars  per  mile  of  stock,  referred  to  in  the 
first  clause  of  this  contract,  as  follows:  On  the  completion 
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of  each  ten  miles  of  road  according  to  the  contract  from 
not  more  than  two  points  connecting  with  the  road  of  the 
party  of  the  first  part,  and  on  receipt  of  the  sixteen  thousand 
(16y000)  dollars  per  mile  of  first  mortgage  bonds  and  six- 
teen thousand  (16,000)  dollars  per  mile  of  stock  apper- 
taining thereto  (less  the  amount  paid  out  for  aid),  the  party 
of  the  first  part  will  deliver  to  the  party  of  the  second 
part  twelve  thousand  (12,000)  dollars  per  mile  of  its  five 
l)er  cent  bonds  according  to  the  above  agreement. 

^'The  party  of  the  first  part  also  agrees  that  all  men  and 
materials  used  by  the  party  of  the  second  part  in  the  con- 
struction of  the  said  railroad  shall  be  transported  at  actual 
cost  over  such  portions  of  the  road  as  may  be  turned  over 
to  the  party  of  the  first  part  during  the  construction  of 
the  same. 

^*The  Missouri  Pacific  Railway  Ca, 
"By  Jay  Gould,  Pres't. 

^^FlTZGEElALD  &  MaLLORY  CONSTRUCTION  Oo, 

"By  S.  H.  Mallory,  Prea't/' 
The  Denver,  Memphis  &  Atlantic  Railway  Company 
was  originally  incorporated  for  the  purpose  of  construct- 
ing a  railroad  from  Denver  to  Memphis,  through  the  state 
of  Kansas.  Its  authoritized  capital  stock  was  $10,000,000, 
but  by  its  articles  of  incorporation  the  value  of  its  prop- 
erty was  estimated  at  only  $10,000.  This  railroad  com- 
pany was  distinguished  not  so  much  for  its  possessions 
as  for  its  capacity,  as  readily  appears  from  the  figures  just 
given,  as  well  as  from  the  additional  consideration  that  in 
•  the  future  it  could  exercise  the  right  of  eminent  domain, 
and  in  exchange  for  its  stock  receive  municipal  aid  along 
its  proposed  line  through  the  state  of  Kansas.  It  is  pos- 
sibly true  that  the  laws  of  the  state  last  named  should  not 
have  permitted  this  exchange,  and  yet  it  is  not  within  the 
province  of  this  court  to  pass  upon  the  wisdom  of  the 
statutes  of  another  state.  The  municipalities  whose  bonds 
were  voted  to  aid  this  enterprise  were  fully  apprised  by 
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the  articles  of  incorporation  of  the  proposed  donee  that  its 
authorized  capital  was  $10,000,000,  while  it  was  patent  that 
its  property  ^^as  of  the  value  of  but  $10,000.  Under  these 
circumstances^  if  the  Kansas  municipal!  ties  coveted  an  inter- 
est in  this  authorized  capital  stocky  and  the  laws  of  that  state 
sanctioned  the  acquisition  of  a  part  of  such  stock  by  an 
exchange  therefor  of  municipal  bonds,  this  court  cannot 
interpose  a  veto  to  such  transactions,  no  matter  upon  what 
scale  they  may  have  been  carried  on.  We  have  neither 
jurisdiction  to  question  the  law,  nor  do  the  municipalities 
concerned  ask  us  so  to  do.  With  more  courage  than  judg- 
ment, perhaps,  Messrs.  Fitzgerald  &  Mallory  attempted  to 
secure  control  of  the  leverage  offered  by  the  railroad  com- 
pany to  obtain  bonds  of  the  municij  alities  of  the  state  of 
Kansas  lying  along  the  route  of  the  railroad,  but  later 
they  found  their  means  inadequate  to  this  undertaking. 
Under  stress  of  financial  difficulties,  Messrs.  Fitzgerald  & 
Mallory  applied  to  the  managing  officers  of  the  Missouri 
Pacific  Railway  Comp^i^iy  for  assistance.  As  a  condition 
precedent  to  the  Missouri  Pacific  Railway  Company's  com- 
pliance, its  officers  required  that  a  construction  company  ^ 
should  take  the  place  of  Messrs.  Fitzgerald  &  Mallory  as 
contractors.  The  memorandum  of  agreement  of  May  4,  1;| 
1886,  was  thereupon  entered  into  between  the  substituted 
construction  company  and  the  Missouri  Pacific  Railway  . 
Company.  A  significant  part  of  the  preambles  with  > 
which  this  contract  l)egan  was  the  recitation  of  the  desire 
of  the  Missouri  Pacific  Railway  Company  to  obtain  control 
of  the  line  of  railroad  to  be  constructed.  As  the  construc- 
tion of  the  railroad  line  progressed,  stock  of  the  Denver, 
Memphis  &  Atlantic  Railway  Company  at  the  rate  of 
$16,000  per  mile,  less  $3,500  per  mile  intended  to  be  ex- 
changed for  municipal  aid  bonds,  and  $16,000  per  mile  of 
its  bonds  secured  by  first  mortgage  on  its  line,  were  issued 
and  delivered  to  the.  Construction  Company  in  payment 
for  such  construction.     Exclusive  of  $1,000  per  mile  for 
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the  purchase  of  rolling  stock  equipment  (which  provision 
was  afterwards  abandoned),  the  above  contract  between  the 
Fitzgerald  &  Mallory  Construction  Company  and  the  Mis- 
souri Pacific  Railway  Comjmny  provided  that  full  pay- 
ment should  l)e  made  to  the  Construction  Company  in  the 
Missouri  Pacific  Railway  Company's  bonds,  bearing  five 
per  cent  annual  interest,  issued  at  the  rate  of  $11,000 
per  mile  of  constructed  railroad.  It  is  possible  that 
at  one  time  the  municipalities  which  issued  their  bonds 
might  have  ^^een  relieved  in  a  proper  forum  as  against 
the  inadequacy  between  the  stock  issued  to  them  and 
the  aid  bonds  given  in  exchange  for  them.  These  deal- 
ings, at  most,  authorized  the  election  to  treat  the  bonds  as 
voidable,  not  necessarily  void,  provided  tlie  right  of  elec- 
tion was  exercised  in  due  time  and  before  other  rights  had 
accrued.  In  so  far  as  our  action  should  be  governed  by 
iX)nsiderations  of  public  policy,  it  seems  quite  clear  that  the 
inadequacy  referred  to  should  not  be  given  great  promi- 
nence, not  only  on  account  of  wha|  has  already  been  said, 
but  because  of  the  fact  that  on  the  Ist  day  of  January, 
1887,  the  Missouri  Pacific  Railway  Company  executed  a 
trust  mortgage  to  secure  its  negotiable  five  per  cent  bonds 
to  be  issued  in  the  aggregate  not  in  excels  of  fifteen  million 
dollars,  and  as  part  of  "the  underlying  securities"  for  the 
payment  of  these  bonds,  there  were  deposited  with  the 
trustee  named  in  the  mortgage,  the  bonds  of  the  Denver^ 
Memphis  &  Atlantic  Railway  Company,  and  other  com- 
[)anies  whose  lines  of  railroad  were  constructed  under  much 
the  same  contracts  as  those  above  set  out,  made  between  the 
same  parties.  After  the  lapse  of  several  years,  it  is  fair  to 
assume  that  these  negotiable  bonds  have  passed  into  the 
hands  of  innocent  purchasers  for  value,  whose  rights  should 
not  unnecessarily  be  ignored.  It  seems  to  the  writer  hereof 
that  an  inquiry  into  the  original  motives  and  conduct  of 
the  parties  not  involved  in  this  litigation  is  unnecessary^ 
and  in  view  of  the  rights  of  the  holders  of  the  bonds  of 
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the  Missoari  Pacific  Railway  CompaDy  such  an  inquiry 
might  be  very  mischievous.  There  are  no  pleading*;  in  the 
record  upon  which  questions  of  public  policy,  as  affecting 
the  status  of  the  parties  to  this  controversy,  are  presented. 
The  building  of  railroad  lines  were  legitimate  enterprises — 
possibly  there  may  have  been  too  great  a  margin  for  the 
work  undertaken  with  its  incidental  risks.  The  roads  have 
been  built  and  no  one  questions  that  this  is  so.  To  us  are 
presented  simply  questions  as  to  the  rights  of  the  parties  to 
the  proceeds  earned  under  contracts  which  in  their  inception 
at  most  were  not  void,  but  voidable  only.  No  one  con- 
cerned elects  to  treat  them  as  void ;  we  should  hesitate  long 
before  becoming  the  moving  party  in  that  direction. 

Due  issues  were  made  up  as  to  all  claims  asserted  by  each 
party,  upon  the  trial  of  which  the  district  court  made  special 
findings  as  to  each  subject  of  controversy,  and  rendered  a 
judgment,  from  which  both  parties  appeal — the  Construc- 
tion Company  by  John  Fitzgerald,  however,  having  first 
completed  its  appeal,  has  hereinbefore  been  styled  the  ap- 
pellant. The  pleadings  in  this  case  are  very  voluminous, 
and  as  the  gist  of  the  controversy  is  for  all  practicable  pur- 
poses sufficiently  set  out  in  the  findings  of  the  district 
court,  they,  rather  than  the  averments  of  the  pleadings, 
will  be  hereinafter  resorted  to  for  a  statement  of  the  mat- 
ters of  difference  between  the  parties  litigant. 

5.  In  a  review  of  the  issues  joined  it  is  evident  that  the 
liability  of  the  Missouri  Pacific  Railway  Company  for  such 
acts  as  were  charged  against  its  officers  in  the  discharge  of 
their  duties,  as  such,  should  first  receive  attention,  since  it 
is  insisted  by  defendants  that  these  acts  cannot  be  imputable 
to  the  railway  company  itself. 

The  following  apt  language  is  employed  by  Harlan,  J., 
in  the  opinion  of  the  supreme  court  of  the  United  States, 
in  Denver  &  R.  O.  R.  Cb.  v.  Harris,  1 22  U.  S.,  on  |)age  607 : 
"In  Philadelphia,  W.  &  B.  R,  Co.  v.  Quigley,  21  How. 
[IJ.  S.],  202,  this  court  held  that  a  railroad  corporation  was 
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responsible  for  the  publication  by  them  of  a  libel  in  which 
the  capacity  and  skill  of  a  mechanic  and  builder  of  depots^ 
bridges^  station  houses^  and  other  structures  for  railroad 
companies  were  falsely  and  maliciously  disparaged  and  an- 
dervalued.  The  publication  in  that  case  consisted  in  the 
preservation  in  the  permanent  form  of  a  book  for  distribu- 
tion among  the  persons  belonging  to  the  corporation,  of  a 
report  made  by  a  committee  of  the  company's  board  of  di- 
rectors, in  relation  to  the  administration  and  dealings  of  the 
plaintiff  as  a  superintendent  of  the  road.  The  court,  upon  a 
full  review  of  the  authorities,  held  it  to  be  the  result  of  the 
cases '  that  for  acts  done  by  the  agents  of  a  corporation^  either 
in  contractu  or  in  delicto^  in  the  course  of  its  business  and 
of  their  employment,  the  corporation  is  responsible  as  an 
individual  is  responsible  under  similar  circumstances/  In 
Stale  V.  Morris  &  E.  R.  Co.,  23  N.  J.  Law,  369,  it  was  well 
said  that  if  the  corporation  has  itself  no  hands  with  which 
to  strike,  it  may  employ  the  hands  of  others ;  and  it  is  now 
perfectly  well  settled,  contrary  to  the  ancient  authorities, 
that  a  corporation  is  liable  civUiter  for  all  torts  committed 
by  its  servants  or  agents  by  authority  of  the  corporation, 
express  or  implied.  *  ♦  ♦  The  result  of  the  modem 
cases  is  that  a  corporation  is  liable  citiliter  for  torts  com- 
mitted by  its  servants  or  agents  precisely  as  a  natural  per- 
soriy  and  that  it  is  liable  as  a  natural  person  for  the  acts  of 
its  agents  done  by  its  authority,  express  or  implied,  though 
there  be  neither  a  written  appointment  under  seal  nor  a 
vote  of  the  corporation  constituting  the  agency  or  author- 
izing the  act.  (See,  also.  Salt  Lake  City  v.  HoUister,  118 
U.  S.,  256-260;  New  Jersey  Steamboat  Co.  v.  Brockeit,  121 
U.  S.,  637 ;  First  Nat.  Bank  of  Carlislcy  Pennsylvania,  v. 
Graham,  100  U.S.,  699-702./' 

In  Booth  V.  Farmers  &  Merchants  Bank,  50  N.  Y.,  on 
page  400  et  seq.,  is  found  the  following  language:  "When 
an  officer  does  an  act  which  is  within  the  general  scope  of 
his  powers,  although  circumstances  may  exist  which  render 
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thq  particular  act  a  violation  of  his  duty,  the  corporation  is 
nevertheless  bound  by  his  act  as  to  persons  dealing  in  ig- 
Dorauce  of  those  circumstances^  and  is  responsible  to  inno- 
cent third  parties  who  have  sustained  damages  occasioned 
by  such  act.  And  the  liability  of  the  corporation  for  the 
consequences  of  acts  of  its  officers  done  within  the  scope  of 
their  general  powers  is  not  affected  by  the  fact  that  the  act 
which  the  officer  has  assumed  to  do  is  one  which  tlie  cor- 
poration itself  could  not  rightfully  do,  A  corporation  may 
do  wrong  through  its  agents  as  well  as  a  private  individ- 
ual, {New  York  &  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y.,  30; 
Farmers  &  Mechanics  Bank  of  Kent  County,  Maryland^  v. 
Butchers  &  Drovers  Bank,  16  N.  Y.,  125;  Bissell  v. 
Michigan  8.  &  N.  L  R.  Co.'s,  22  N.  Y.,  258 ;  Bank  of  Gen- 
esee V.  Patchin  Bank,  13  N.  Y.,  309.)" 

In  Hussey  v.  King,  3  S.  E.  Rep.  [N.  Car.],  on  page  926, 
Davis,  J.,  delivering  the  opinion  of  the  court,  said:  ^'It 
was  long  thought  that  as  the  corporation  had  no  mouth 
with  which  to  utter  slander,  or  hand  with  which  to  write 
libels  or  commit  batteries,  or  mind  to  suggest  malicious 
prosecutions  or  other  wrongs;  as  it  was  an  artificial  person 
and  could  speak  and  act  only  through  and  by  the  agency 
of  others,  it  was  therefore  not  liable  for  any  torts  except 
such  as  resulted  from  some  act  of  commission  or  omission 
of  its  agents  or  servants  while  acting  within  the  scope  of 
granted  powers,  or  wrongfully  omitting  or  neglecting  some 
duty  imposed  by  its  charter  or  by  law;  and,  consequently, 
it  was  necessary  to  allege  that  the  act  committed  was  while 
acting  within  the  scope  and  power  of  the  company ;  or  that 
the  act  omitted  was  required  to  be  performed.  Whether  it 
was  wise  to  depart  from  this  rule  that  exempted  corpora- 
tions from  liability  for  the  acts  of  agents  in  cases  where  the 
character  of  the  act  depended  upon  motive  or  intent,  seems 
uo  longer  an  open  question.  The  old  idea  that  because  a 
corporation  had  no  'soul '  it  could  not  commit  torts  or  be 
the  subject  of  punishment  for  tortious  acts,  may  now  be 
31 
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regarded  as  obsolete.  The  rights,  the  powers,  and  the  du- 
ties of  corporate  bodies  have  been  so  enlarged  in  modern 
times,  and  these  'artificial  persons'  have  become  so  numer- 
ous and  enter  so  largely  into  the  every-day  transactions  of 
life,  that  it  has  l)ecome  the  policy  of  the  law  to  subject 
them,  as  far  as  practicable,  to  the  same  civil  liability  for 
wrongful  acts  as  attach  to  natural  persons,  and  this  lia- 
bility is  not  restricted  to  acts  committed  within  the  scope 
of  granted  powers,  but  a  corporation  may  be  liable  to  an 
action  ^for  false  imprisonment,  malicious  prosecution,  and 
libel.'    (Pierce,  Railroads,  273.)" 

In  MUler  v.  Burlington  ik  M.  R  R  Co.,  S  Neb.,  219,  it 
was  said  that  a  corporation  is  liable  the  same  as  a  natural 
perr^on  for  the  tortious  acts  of  its  servants  and  agents  in  the 
course  of  their  employment,  but  to  make  a  corporation  lia- 
ble for  such  acts,  they  must  be  connected  with  the  transac- 
tion of  the  business  for  which  the  company  was  incorpo- 
rated, for  the  officers  themselves  are  the  mere  agents  of  the 
corporation,  and  their  powers  are  necessarily  limited  within 
the  scope  of  the  purposes  of  the  corporation.  The  stock- 
holders, however,  by  electing  oflScers,  assume  the  risk  of 
the  faithful  or  unfaithful  management  of  the  corporation, 
and  cases  may  arise  when  if  one  of  two  innocent  persons 
has  to  suflTer,  the  one  who  has  created  the  power  and  se- 
lected the  persons  to  enforce  it  must  sustain  the  loss. 

The  citation  of  other  authorities  upon  a  point  which 
may  now  be  considered  settled  would  be  a  work  of  super- 
erogation, in  no  way  rendering  more  clear  the  principles 
established  by  the  consensus  of  the  above  adjudicated  cases. 
A  fuller  and  more  elaborate  consideration  of  the  subject 
could  easily  be  had  by  mere  quotation  from  the  language 
of  section  698  of  Cook  on  Stock  and  Stoc^kholders  and 
Corporation  Law,  but  the  space  thereby  occupied  would  be 
needlessly  so  taken  up,  for  the  result  reached  in  each  in- 
fitanoe  is  the  same  as  that  enunciated  in  the  opinions  from 
which  quotations  have  already  been  made. 
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6.  In  Worthington  v.  Worthington,  32  Neb.,  338,  339, 
NosYAL,  J.,  said:  ''It  is  well  settled  in  this  state  that  the 
finding  of  the  district  court  on  conflicting  evidence  is  con- 
clusive on  appeal  to  the  supreme  court,  unless  there  is  a 
clear  preponderance  of  evidence  against  the  finding.  {Brovm 
V.  Hurst,  3  Neb.,  353;  Helling  v.  New  England  Mortgage 
Security  Co.,  10  Neb.,  611 ;  Courtnay  v.  Price,  12  Neb., 
188;  Jennings  v.  Simpson,  12  Neb.,  558;  Auliman  v.  Patter- 
son,  14  Neb.,  57;  McLaughlin  v.  Sandusky,  17  Neb.,  110.)" 

A  patient  and  careful  examination  of  all  the  testimony 
adduced  upon  the  trial  before  Judge  Tibbets  serves  to  jus- 
tify the  confidence  in  the  trial  judge  which  this  rule  im- 
plies, as  well  as  to  place  us  under  great  obligations  for  his 
thorough  analysis  of  the  evidence  adduced,  and  his  com- 
prehensive findings  of  the  facts  thereby  established.  No 
other  apology  or  explanation  is  deemed  necessary  to  account 
for  the  free  use  which  shall  be  made  of  the  findings  of  fact 
thus  made  by  the  trial  court.  Referring  to  the  contracts, 
which  have  already  been  copied,  the  twelfth  finding  of  fact 
was  as  follows: 

"(12.)  That  said  agreements  were,  by  all  the  parties 
thereto,  subsequently  modified  and  changed  to  the  efiect  that 
the  furnishing  of  the  equipment  for  the  road  to  be  con- 
structed was  waived  by  the  railroad  company,  and  the 
amount  to  be  received  by  the  Fitzgerald  &  Mallory  Con- 
struction Company  from  the  Missouri  Pacific  Railway 
Company  was  reduced  to  eleven  thousand  ($11,000)  dollars 
per  mile,  to  be  paid  in  Missouri  Pacific  five  per  cent  bonds.*' 

Immediately  succeeding  this  are  the  following  findings 
of  fact: 

'^(13.)  That  under  the  said  contract  the  said  Fitzgerald 
&  Mallory  Construction  Company  constructed  in  the  state 
of  Kansas  four  hundred  and  ten  and  forty-eight  hundredths 
miles  of  railroad,  extending  from  Chetopa,  in  eastern  Kan- 
sas, west  to  Lamed,  a  distance  of  two  hundred  and  seventy- 
two  and  two-hundredths  miles,  and  from  McCracken  west 
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to  the  state  line,  a  distance  of  one  hundred  and  thirty-aght 
and  forty-six  hundredths  miles;  that  the  said  road  was 
constructed  by  the  said  Construction  Company  in  every 
res|)ect  in  compliance  with  the  terms  of  said  contracts. 
^  "(14.)  On  the  16th  day  of  June,  1886,  the  said  Con- 
struction Company  had  ten  miles  of  said  road  completed 
and  ready  for  delivery  to  the  Missouri  Pacific  Railway 
Company;  that  on  the  15th  day  of  July,  1886,  the  Con- 
struction Company  had  thirty  miles  of  said  road  completed 
and  ready  for  such  delivery;  that  on  the  14lh  day  of  Feb- 
ruary, 1887,  the  Construction  Company  had  one  hundred 
and  fifty  miles  of  said  railroad  completed  and  ready  for  de- 
livery, with  the  exception  of  some  finishing  work  upon  the 
road-bed,  bridges,  and  cattle  guards;  that  on  August  1, 
1887,  said  road  was  entirely  completed. 

"(15.)  That  said  railroad  was  turned  over  and  delivered 
to  the  defendant,  the  Missouri  Pacific  Railway  Company, 
by  the  defendant,  the  Fitzgerald  &  Mallory  Construction 
[Company],  as  follows:  One  hundred'  and  fifty  miles  on 
*hH|  ^^^  ^^^^  ^^y  ^^  February,  1887;  twenty-nine  and  eighty- 

^"  three  hundredths  miles  on  the  11th  day  of  August,  1887; 

ninety-three  and  fifty-seven  hundredths  miles  on  the  11th 
day  of  August,  1887;  one  hundred  and  twenty-four  and 
forty-two  hundredths  miles  on  the  1st  day  of  October,  1887 ; 
twelve  and  eighty-two  hundredths  miles  on  the  16th  day  of 
December,  1887. 

"(16.)  That  for  the  purpose  of  extending  the  line  of 
railroad  heretofore  recited  in  these  findings  to  be  built 
from  the  western  line  of  the  state  of  Kansas  to  the  city  of 
Pueblo  in  the  state  of  Colorado,  the  said  Fitzgerald  & 
Mallory  Construction  Company  and  the  said  the  Missouri 

Pacific  Railway  Company  on  the day  of ,  1887, 

caused  to  be  incorporated,  under  the  laws  of  the  state  of 
Colorado,  the  Pueblo  and  State  Line  Railroad  Company, 
with  power  to  construct  and  operate  a  line  of  railway  from 
the  western  line  of  Kansas  to  said  city  of  Pueblo. 


Vol.  41]         JANUARY  TERM,  1894. 


421 


Fitzgerald  y.  Fitzgerald  &  Mallorj  Constniotion  Ca 

"(17.)  That  on  the  16th  day  of  August,  1887,  the. Fitz- 
gerald &  Mallory  Construction  Company  entered  ipto  n 
contract  with  the  Pueblo  &  State  Line  RaiJToad  Company, 
wherein  the  said  Construction  Company  agreed  to  furnii^h 
all  material  and  construct  a  railway  commencing  at  or  near 
the  city  of  Pueblo,  state  of  Colorado,  thence  running  east- 
ward to  the  state  line  of  Kansas,  and  to  furnish  and  pay 
for  the  right  of  way  for  the  said  railway,  the  work  and 
construction  of  said  railway  to  be  dope  in  accordance  witlv 
the  terms  of  said  contract,  and  to  the  satisfaction  of  the 
resident  engineer  of  the  Missouri  Pacific  Railway  Com- 
pany/and  subject  to  his  approval;  buildings  and  yard, 
tracks  to  be  according  to  plan  to  be  furnished  by  the. 
Missouri  Pacific  Railway  Company.  In  consideration 
whereof  the  Pueblo  &  State  Line  Railroad  Company 
agreed  to  turn  over  and  pay  to  the  said  Construction  Com- 
pany fifteen  thousand  ($15,000)  dollars  of  first  mortgage 
bonds  and  ten  thousand  ($10,000)  dollars  stock  for  each 
mile  of  road  so  constructed,  the  same  being  all  the  bonds 
and  all  of  the  stock  of  said  railroad. 

"(18.)  That  on  the  16th  day  of  Augu^^t,  1887,  the  Pitz- 
gerald  &  Mallory  Construction  Company  and  the  Mis- 
souri Pacific  Railway  Company  entered  into  a  written 
contract,  wherein  it  was  recited  that  the  said  Construction 
Company  had,  on  the  16th  day  of  August,  1887,  entered  into 
a  contract  with  the  Pueblo  &  State  Line  Railroad  Com- 
pany for  the  construction  of  a  line  of  railroad  from  Pueblo 
to  the  state  line  of  Kansas,  and  wherein  it  was  recited  that 
the  contract  with  the  Pueblo  &  State  Line  Railroad  Com- 
pany was  annexed  and  made  a  part  thereof.  That  therein 
it  was  agreed  that  the  Fitzgerald  &  Mallory  Construction 
Company  should  sell  to  the  Missouri  Pacific  ^ilway  Com- 
pany all  of  the  stock  and  bonds  of  the  said  Pueblo  & 
State  Line  Railroad  Company  that  should  be  received  from 
the  construction  of  the  road,  to-wit,  fifteen  thousand 
($15,000)  dollars  in  bonds,  and  ten  thousand  ($10,000). 
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dollars  of  slock  for  each  mile  of  completed  road,  and  therein 
it  was  agreed  that  the  said  the  Missouri  Pacific  Bail- 
way  oompanj  should  pay  to  the  said  Fitzgerald  &  Mal- 
lory Construction  Company  for  said  bonds  and  stock  the 
sum  of  twelve  thousand  ($12^000)  dollars  per  mile  of  com- 
pleted road,  payable  in  the  bonds  of  the  Missouri  Pacific 
Railway  Company,  drawing  interest  at  the  rate  of  five  per 
cent  per  annum.  And  in  said  contract  it  was  further 
agreed  that  the  Missouri  Pacific  Railway  Company  should 
furnish  and  deliver  to  the  said  Construction  Company  at 
the  west  line  of  the  state  of  Kansas  all  the  ties,  rails,  and 
festenings  to  be  used  by  the  Construction  Company  in  the 
construction  of  the  said  road,  at  a  certain  price,  in  said 
contract  specified,  and  if  delivered  at  any  other  place  than 
above  named  the  additional  amount  of  three-fourths  of  a 
cent  as  freight  \\er  ton  per  mile  to  be  charged.  It  was 
further  provided  in  said  contract  that  the  said  Missouri 
Pacific  Railway  Company  should  transport  over  its  system 
of  railway  such  material  and  men  as  should  be  required 
by  the  Construction  Company  in  the  construction  of  the 
said  road  at  the  rate  of  three-quarters  of  a  cent  per  ton  per 
mile  for  materials,  and  one  cent  per  mile  for  4nen.  And 
to  transport  over  any  portion  of  the  said  State  Line  A 
Pueblo  railroad  that  may  be  operated  by  the  Missouri  Pa- 
cific Railway  Company  materials  and  men  used  and  re- 
quired as  aforesaid  at  the  actual  cost  of  train  service. 

"(19.)  That  under  the  said  contracts  so  made  for  the  con- 
struction of  the  Pueblo  &  State  Line  railroad  the  Fitz- 
gerald &  Mallory  Construction  Company  constructed  and 
completed  a  line  of  railway  commencing  at  the  terminus 
of  the  Denver,  Memphis  &  Atlantic  railway  on  the  state 
line  between  Kansas  &  Colorado,  running  thence  in  a 
westerly  direction  to  the  city  of  Pueblo,  in  the  state  of 
Colorado,  a  distance  of  one  hundred  and  fifty-one  and 
thirty-four  hundredth  miles,  and  on  the  15th  day  of  De- 
cember, 1887,  delivered  said  road  and  the  possession  and 
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control  of  the  same  to  the  defendant  the  Missouri  Pacifio 
Railway  Company.  That  said  road  was  constructed  in 
every  respect  in  accordance  with  the  terms  and  conditions 
of  the  said  contracts. 

"(20.)  That  prior  to  the  3d  day  of  May,  1887,  the 
Fitzgerald  &  Mallory  Construction  Company,  under  con- 
tracts in  all  respects  similar  to  the  contracts  in  connection 
with  the  construction  of  the  said  Denver,  Memphis  &  At- 
lantic railway,  constructed  a  line  of  railway  known  as  the 
Kansas  &  Southwestern  railway,  extending  from  luka 
in  the  state  of  Kansas,  in  a  northeasterly  direction,  to  a 
junction  with  the  Denver,  Memphis  &  Atlantic  rail- 
way, a  distance  of  twenty-four  and  eighty-four  hun-  ' 
dredths  miles,  and  on  the  3d  day  of  May,  1887,  the  said  ^  i\[ 
Construction  Company  delivered  said  road  so  constructed,  1 1" 
together  with  the  possession  and  the  control  of  the  same, 
to  the  defendant  the  Missouri  Pacific  Railway  Comi)aiiy; 
that  the  said  road  was  constructed  in  all  respects  in  ac- 
cordance with  the  terms  and  conditions  of  the  said  con- 
tracts. 

"(21.)  That  prior  to  the  11th  day  of  August,  1887,  the  I 

Fitzgerald  &  Mallory  Construction  Company,  under  a  con- 
tract similar  to  that  named  in  finding  number  20,  con- 
Htructed  a  line  of  road  known  as  the  Winfield,  Texas  & 
Gulf,  running  from  Winfield,  in  the  state  of  Kansas,  south 
a  distance  of  two  miles,  and  on  the  11th  day  of  August, 
1887,  the  said  Construction  Company  delivered  the  said 
road  80  constructed  and  the  possession  and  control  of  the 
same  to  the  defendant  the  Missouri  Pacific  Railway  Com- 
pany ;  that  said  road  was  constructed  in  all  respects  in  ac-  1 1 

cordance  with  the  contract. 

"(22.)  That  each  and  all  of  the  several  railroads,  and  the 
parts  of  the  same  constructed  by  the  Fitzgerald  &  Mallory 
Construction  Company  and  delivered  to  the  Missouri  Pa- 
cific Railway  Company,  as  heretofore  recited  in  these  find- 
ings, have,  at  all  times,  since  the  said  several  deliveries, 
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been  iu  the  possession  and  under  the  control  of  the  defend- 
ant the  Missouri  Pacific  Railway  Company,  and  have 
been  operated  by  the  said  railway  company. 

^'(23.)  That  by  virtue  of  and  through  the  above  named 
arrangements  and  contracts  the  Fitzgerald  &  Mallory  Con- 
struction Company  assumed  the  relation  of  contractor  with 
the  Missouri  Pacific  Railway  Company  to  build  the  several 
lines  of  railroad  so  named  above  in  the  findings,  and  a 
direct  contract  relation  in  reference  to  the  building  of  said 
railroads  was  established  between  the  two  companies. 

^'(24.)  The  court  finds  that  each  and  all  of  the  above 
named  contracts  for  the  construction  of  the  several  roads 
named  were  in  nowise  unconscionable  contracts,  but  were 
fair  and  reasonable  contracts  in  which  the  interest  of  all  the 
parties  to  the  several  contracts  were  properly  protected,  and 
at  the  time  of  the  execution  of  the  said  contracts  the  officers 
of  the  Fitzgerald  &  Mallory  Construction  Company  who  ex- 
ecuted paid  contracts  on  behalf  of  the  Construction  Company 
acted  in  good  faith  in  the  interests  of  the  Construction  Com- 
pany, and  the  officers  of  the  Missouri  Pacific  Railway  Com- 
pany, who  executed  said  contracts  on  behalf  of  said  railway 
company  acted  in  good  faith  in  the  interest  of  the  said  rail- 
way company. 

"  (25.)  The  court  finds  that  from  the  28th  day  of  April, 
1 886,  to  the  6th  day  of  April,  1 887,  the  officers  and  directors 
of  the  Denver,  Memphis  &  Atlantic  Railway  Company 
were  the  friends  and  favorable  to  the  interest  of  the  Fitz- 
gerald &  Mallory  Construction  Company,  and  of  the  plaint- 
iff herein,  and  were  under  the  pay  of  said  Construction 
Company;  that  since  said  6th  day  of  April,  1887,  the 
organization  of  the  said  Denver,  Memphis  &  Atlantic  Rail- 
way Company  has  been  under  the  control  of  the  Missouri 
Pacific  Railway  Company,  and  its  officers  and  directors  have 
acted  in  the  interests,  and  under  the  direction  of  the  said 
Missouri  Pacific  Railway  Company. 

''(26.)  The  court  further  finds  that  the  defendant  the 
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Missouri  Pacific  Railway  Company,  in  connection  with  the 
several  contracts  above  referred  to,  assumed  the  right  to 
prepare  the  bonds  of  the  Denver,  Memphis  <&  Atlantic 
Railway  Company,  and  the  Pueblo  &  State  Line  Railroad 
Company,  and  to  prepare  the  mortgages  that  were  to  secure 
the  said  bonds,  and  to  retain  the  said  bonds,  both  before 
and  after  execution,  in  its  possession,  and  under  its  control ; 
that  said  bonds  were  never  in  the  possession  or  under  the 
control  of  the  Denver,  Memphis  &  Atlantic  Railway  Com- 
pany, or  the  Fitzgerald  <&  Mallory  Construction  Company ; 
that  on  the  22d  to  the  28th  days  of  October,  1886,  the 
president  and  secretary  of  the  Denver,  Memphis  &  Atlan- 
tic Railway  Company  executed  three  million  two  hundred 
thousand  ($3,200,000)  dollars  of  said  bonds  in  the  office  of 
the  defendant  railway  company  in  New  York  city. 

"(27.)  On  the  22d  day  of  February,  1887,  the  board  of 
directors  of  the   Denver,  Memphis  &  Atlantic   Railway 
Company  authorized  the  trustee  to  certify  to  bonds  cover- 
ing one  hundred  and  fifty  miles  of  completed  road;  on  the 
23d  day  of  May,  1887,  the  board  of  directors  authorized 
the  certification  of  bonds  covering  thirty  additional  milee 
of  road;   that  on  the  18th  day  of  July,  1887,  the  aaid 
lx>ard  further  authorized  the  certification  of  bonds  covering 
^wo  hundred  miles  of  additional  road;  that  on  the  1st  day 
of  October,  1887,  the  said  board  authorized  the  further 
oertificatioQ  of  bonds   covering   thirty  and   seven-tenths 
miles  of  additional  road. 

^'(28.)  The  court  further  finds  that  at  all  times  from  the 
date  of  the  organization  of  the  Fitzgerald  &  Mallory  Con- 
struction Company  up  to  April  17,  1889,  the  plaintiff 
herein,  John  Fitzgerald,  was  a  director  of  said  Construc- 
tion Company;  that  the  directors  of  said  company  weie 
five  in  number;  that  prior  to  November  3,  1886,  a  major- 
ity of  said  directors  were  friendly  to  the  interest  of  the 
plaintiff;  that  since  said  3d  day  of  November,  1886,  three 
^said  five  directors,  together  with  the  treasurer^  have  been 
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directly  or  indirectly  interested  in  the  defendant  railway 
company ;  have  acted  in  the  interest  of  said  railway  com- 
pany in  all  matters  concerning  the  management  of  said 
Construction  Company^  where  the  interest  of  the  railway 
company  and  the  Construction  Company  have  come  in  con- 
flict. 

"(29.)  The  Missouri  Pacific  Railway  Company  failed  to 
act  in  the  authorization  of  the  issuance  of  its  bonds  to  pay 
over  as  provided  in  its  contracts  with  the  Construction  Com- 
pany until  December  10,  1886,  when,  by  its  board  of  di- 
rectors, it  authorized  the  issuance  of  five  million  ($6,000,- 
t  000)  dollars  of  Missouri  Pacific  five  per  cent  trust  bonds,  and 

I  said  bonds  were  issued  in  pursuance  of  said  authorization 

I  under  date  of  January  1,  1887. 

I  '^(30.)  The  court  finds  that  under  the  contract  for  the 

f  construction  of  the  Denver,  Memphis  &  Atlantic  railway, 

•f  the  Kansas  Southwestern  railway,  and  the  Pueblo  &  State 

•|  Line  railroad,  the  defendant  the  Missouri  Pacific  Railway 

I  Company  delivered  to  the  Fitzgerald  &  Mallory  Construo- 

tion  Company,  Missouri  Pacific  trust  bonds  as  follows: 

"February  14,  1887 $1,500,000 

'July  28,  1887,  (through  Jay  Gould) 2,600,000 

'September  22,  1887 2,600,000 


"J 


"Making  a  total  of. $6,600,000 

''  That  the  said  bonds  so  delivered  had  never  been  bought 
and  sold  upon  the  market  and  had  not  acquired  a  fixed 
market  value,  but  were  reasonably  worth  par  at  the  several 
times  of  said  several  deliveries;  that  the  said  bonds  were 
secured  by  the  deposit  with  the  trustee  of  the  first  mort- 
gage bond  of  said  different  railway  companies,  including 
the  Denver,  Memphis  <&  Atlantic  and  the  Kansas  and 
Southwestern  Railway  Companies,  and  were  not  secured 
by  the  deposit  of  the  stock  of  any  companies  whatever. 

''  (31).  That  under  said  contracts  there  would  be  due  and 
payable  from  the  Missouri  Pacific  Railway  Company  to 
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the  Fitzgerald  &  Mallory  Construction  Company,  in  Mta^ 

8oari  Pacific  five  per  cent  bonds,  for  the  construction  of  the 

Denver,  Memphis  &  Atlantic  railway,  the  Pueblo  &  Stnte 

X^ine  railroad,  and  the  Kansas  &  Southwestern  railroad, 

t.be  sum  of  six  million  six  hundred  and  four  thousand  six 

liuDdred  ($6,604,600)  dollars. 

"(32.)  That  on  the  7th  day  of  February,  1887,  the  Mis- 
souri Pacific  Railway  Company  and  the  Fitzgerald  &  Mal- 
lory Construction  Company  modified  and  changed  (he 
CM>ntract  for  the  construction  of  the  Denver,  Memphis  <fe 
^^tlantic  railway  to  the  effect  that  one  hundred  and  fif>y 
C-L60)  miles  of  the  road  then  completed  should  be  paid  for 
V^y  the  Faid  railway  company  at  the  rate  of  ten  thoosand 
^^10,000)  dollars  per  mile,  instad  of  at  the  rate  of  eleven 
thousand  ($11,000)  per  mile,  the  same  to  be  paid  in  Mis- 
souri Pacific  five  per  cent  bonds,  as  above  provided/' 

The  fortieth,  forty-first,  forty-Second,  forty-third,  and 
forty-fourth  findings  were  as  follows : 

''(40.)  The  court  further  finds  that  on  the  28th  day  of 
July,  1887,  at  a  meeting  of  the  board  of  directors  of  the 
Fitzgerald  &  Mallory  Construction  Company  held  at  New 
York  city,  where  were  present  Russell  Sage,  R.  I.  Cra^a^ 
and  Sidney  Dillon,  and  al)sent  8.  H.  Mallory  and  the 
plaintiff  herein,  it  was  resolved  to  sell  four  million 
($4,000,000)  dollars  Missouri  Pacific  railway  five  per  cent 
bonds  to  the  stockholders  of  the  said  Construction  Com- 
pany at  ninety  per  cent  of  face  value,  and  Jay  Gould,  the 
president  of  the  Missouri  Pacific  Railway  Company,  fur* 
nished  two  million  five  hundred  thousand  ($2,500,000) 
dollars  in  bonds  to  add  to  one  million  five  hundred  thou- 
sand dollars  ($1,500,000)  bonds  then  possessed  by  the 
Construction  Company,  for  the  purpose  of  completing  the 
required  amount  to  make  the  sale;  that  under  said  resolu- 
tion all  the  stockholders,  with  the  exception  of  John  Fitz- 
gerald and  S.  H.  Mallory,  took  their  pro  rata  share  of  said 
bonds  and  in  the  amount  of  three  million  two  hundred 
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thousand  ($3/200,000)  dollare;  that  when  informed  of  said 
transaction  the  said  Fitzgerald  and  Malloiy  protested 
against  the  same. 

"(41.)  That  on  said  July  28,  1887,  the  full  amount  of 
said  two  million  five  hundred  thousand  ($2,500,000)  dol- 
lars, additional  bonds  furnished  hy  Jay  Gould,  was  due  the 
Construction  Company  from  the  defendant  the  Missouri 
Pacific  Railway  Company,  and  the  same  should  be  treated 
as  a  payment  by  the  said  railway  company  to  the  Construc- 
tion Company  and  the  said  railway  company  should  pay 
all  charges  made  by  the  said  Gould  on  account  of  said  ad- 
vancement. 

:  "(42.)  That  on  the  23d  day  of  September,  1887,  R.  I. 
Cross,  the  treasurer  of  the  Construction  Company,  paid 
from  the  funds  of  the  said  company  the  sum  of  sixty-two 
thousand  five  hundred  ($62,500)  dollars  to  Jay  Gould  an 
account  of  interest  on  the  two  million  five  hundred  thou- 
sand ($2,500,000)  dollars  bonds  delivered  to  the  Construc- 
tion Company  July  28,  1887;  that  the  said  sixty-two 
thousand  five  hundred  ($G 2,500)  dollars,  so  paid,  is  a 
proper  charge  against  the  Missouri  Pacific  Railway  Com- 
pany^ apd  in  favor  of  the  Fitzgerald  &  Mallory  Construc- 
tion Company  in  this  action,  and  the  same  is  allowed. 
.  "(43.)  That  on  the  22d  day  of  September,  1887,  at  a 
meeting  of  the  directors  of  the  Fitz;^erald  &  Mallory  Con- 
struction Company,  held  in  New  York  city,  where  all  of 
the  directors  were  present,  a  sale  of  bonds  in  the  amount 
of  one  million  eight  hundred  thousand  ($1,800,000)  dol- 
lars (not)  already  sold  (was)  ordered  made  to  the  New 
York  stockholders  of  the  Fitzgerald  &  Mallory  Construc- 
tion Company  pro  rata,  said  sale  being  made  at  ninety  per 
cent  of  par  value;  that  it  was  further  ordered  at  said 
meeting  of  directors  that  one  million  five  hundred  thousand 
($1,500,000)  dollars  of  Missouri  Pacific  bonds  be  distrib- 
uted among  the  stockholders  of  the  Construction  .Company 
as  a  declared  dividend  upon  stock. 
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"(44.)  That  the  plaintiff  herein  acquiesced  in  the  sale  of 
bonds  of  July  28  and  September  22,  and  the  declaration 
of  said  dividend  to  stockholders,  and  acquiesced  in  the  re- 
el uction  of  one  thousand  dollars  ($1,000)  per  mile  on  one 
Iiuudred  and  fifty  (150)  miles  of  road  made  by  the  meeting 
of  the  board  of  directors  February  7,  1887." 

7.  Before  consideration  in  detail  of  the  several  items 
ixivolved,  the  effect  of  the  acquiescence  by  stockholders  of 
^lie  Construction  Company  in  acts  detrimental  to  thatcom- 
I  »any  as  creating  an  estoppel  should  receive  consideration. 
'X'he  last  quoted  finding  of  fact  ; forty-fourth)  led  the  trial 
Jtidge  to  the  conclusion  that  as  to  neither  item  therein  re- 
^%rred  to  could  relief  be  granted.     Whether  or  not  this 
^«8ult  followed  IB  the  question  now  to  be  considered.     It 
Nrill  be  borne  in  mind  that  S.  H.  Mallory  and  John  Fitz- 
gerald owned  one-fifth  of  the  capital  stock  of  the  Fitzger- 
ald &  Mallory  Construction  Company,  and  the  findings  of 
the  court  are,  therefore,  that  by  the  acquiescence  by  one- 
fifth  in  amount  of  the  stockholders  in  wrongs  which  were 
found  to  have  been   perpetrated   upon   the  Construction 
Company,  the  Construction  Company  was  barred  of  its 
right  to  relief.     The  plaintiff  alleged  that  there  was  due 
from  the  Construction  Company  something  like  $100,000 
of  indebtedness,  for  which  there  was  available  nothing  but 
the  amounts  due  said  Construction  Company  from  its  co- 
defendant,  the  Missouri  Pacific  Railway  Company.     The 
fourteenth  paragraph  of  the  answer  of  the  defendant  spe- 
cifically alleged  the  existence  of  one  debt  due  from  the 
Construction  Company  of  the  sum  of  $2,500;  of  another 
of  152,000  in  amount,  and  of  a  third  of  $5,148.48,  the 
last  two  of  which  were  in  judgment,  besides  in  general 
terms  asserting  that  there  were  other  debts  equaling  in  the 
aggregate  the  sum  of  about  $60,000,  in  respect  of  which 
the  Missouri   Pacific  Railway   Company  had  been  duly 
garnished  as  a  supposed  debtor  of  said  Construction  Com- 
pany.    It  is  difficult  to  conceive  why  the  acquiescence  of 
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stockholders  in  the  wrong  found  by  the  oourt^  whereby  its 
ability  to  pay  its  debts  was  greatly  impaired,  should  pre* 
elude  the  right  of  the  Coustruction  Company  to  relief  ma 
against  such  wrong.  The  trial  court  found  that  aside  from 
the  acquiescence  of  Fitzgerald  and  Mallory  there  had  been 
the  active  commission  of  the  wrong  by  the  holders  of  the 
other  four-fifths  of  the  Construction  Company's  stock.  Of 
what  greater  avail  should  be  the  mere  acquiescence  of  the 
other  fifth? 

In  Quincy  v.  Sled,  120  U.  8.,  244,  it  was  said  that  a 
suit  brought  by  a  stockholder  for  the  benefit  of  the  corpo- 
ration was  in  fact  a  suit  for  the  corporation  itself.  That 
the  acquiescence  of  stockholders,  merely  as  such,  could  be 
held  to  imply  more  than  by  an  affirmative  act  such  stock- 
holder, as  such,  could  perform,  can  scarcely  be  seriously 
argued. 

In  the  brief  of  the  defendants  is  found  the  following 
quotation  from  the  language  of  Field,  J.,  in  Humphreys  v. 
McKissock,  140  U.  S.,  311,  312:  "The  property  of  a  cor- 
poration is  not  subject  to  the  control  of  individual  mem- 
bers, whether  acting  separately  or  jointly.  They  can 
neither  incumber  nor  transfer  that  property,  nor  authorize 
others  to  do  so.  The  corporation — the  artificial  being 
created — holds  the  property,  and  alone  can  mortgage  or 
transfer  it;  and  the  corporation  acts  only  through  its  offi- 
cers, subject  to  the  conditions  prescribed  by  law."  In  this 
brief  it  is  also  stated  that  Justice  Field,  in  the  case  cited^ 
approved  the  language  of  Chief  Justice  Shaw  in  Smitli  v. 
Hurdy  12  Met.  [Mass.],  385,  where  he  says:  "The  indi- 
vidual ipembers  of  the  corporation,  whether  they  should 
all  join  or  each  act  severally,  have  no  right  or  power  to  in- 
termeddle with  the  property  or  concerns  of  the  bank,  or 
call  any  officer,  agent,  or  servant  to  account,  or  discharge 
them  from  any  liability.  Should  all  the  stockholders  join 
in  a  power  of  attorney  to  any  one,  he  could  not  take  pos- 
session of  any  real  or  personal  estate,  any  security  or  chose 
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in  action  :  could  not  collect  a  debt  or  discharge  a  claim,  or 
release  damage  arising  from  any  default,  simply  because 
they  are  not  the  legal  owners  of  the  property,  and  damage 
done  to  such  property  is  not  an  injury  to  them.     Their 
rights  and  their  powers  are  limited  and  well  defined/'     If 
sll  the  stockholders,  by  joining  in  a  power  of  attorney  for 
4hat  purpose,  could  not  release  damage  arising  from  any 
default,  upon  what  principle  could  such  release  be  inferred 
from  the  mere  acquiescence  in  such  release  by  one-fifth  in 
amount  of  the  stoc;kholders?     Most  manifestly  such  an 
anomaly  cannot  be  tolerated,  much  less  enforced  by  judicial 
tribunals.     In  argument  it  is  tenaciously  contended,  how- 
ever, that  the  long  acquiescence  of  the  Construction  Com- 
^ny  effected  the  same  result.     There  was  no  finding  of 
^uch  acquiescence  by  the  court     Indeed,  there  could  not 
be,  consistently    with   the   finding   th:it  the  Constructicm 
Company  was  dominated  in  all  things  by  the  officers  of  the 
Missouri  Pacific  Railway  Company. 

8.  Having  divested  the  inquiry  of  this  matter  of  acqui- 
escence, let  us  consider  the  history  of  these  transactions ; 
and  first, — of  the  reduction  in  compensation  from  $11,000 
per  mile  to  $10,000.  In  the  thirty-second  finding,  above 
quoted,  the  trial  court  found  established  as  a  fact,  by  the  evi- 
dence, that  on  February  7, 1887,  the  Missouri  Pacific  Rail- 
way Company  and  the  Fitzgerald  &  Mallory  Construction 
Company  modified  and  changed  the  contract  for  the  con- 
struction of  the  Deuver,  Memphis  &  Atlantic  railway  so  that 
150  miles  of  the  road,  when  completed,  should  be  paid  for  by 
the  said  railway  company  at  the  rate  of  $10,000  instead  of 
at  the  rate  of  $1 1,000  per  mile,  the  same  to  be  paid  in  Mis- 
souri Pacific  five  per  cent  bonds.  This  finding  of  the  com- 
pleted condition  of  150  miles  of  the  line  of  railroad  of  the 
Denver,  Memphis  &  Atlantic  Railway  Company  on  Feb- 
ruary 7, 1887,  is  somewhat  modified  by  the  concluding  part 
of  the  fourteenth  finding,  which  was:  ''That  on  the  14th 
day  of  February,  1887,  the  Construction  Company  had 
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one  hundred  and  fifty  miles  of  said  railroad  completed 
and  ready  for  delivery,  with  the  exception  of  some  finish- 
ing work  upon  the  road-bed,  bridges,  and  cattle-guards; 
that  on  August  1,  1887,  said  road  was  entirely  completed/' 
The  fifleenth  finding  establishes  the  fact  that  the  150  miles 
of  railroad  under  consideration  was  accepted  by  the  Mis- 
souri Pacific  Railway  Company  on  February  14,  1887, 
although  the  road  was  not  then  completed  according  to 
contract.  The  minutes  of  the  meeting  of  the  directors  of 
the  Construction  Company,  held  on  February  7, 1887,  read 
as  follows: 

"196  Broadway,  New  York  City, 

"Feb.  7, 1887. 

"An  adjourned  meeting  of  the  directors  of  the  Fitzger- 
ald &  Mallory  Construction  Company  was  held  this  day, 
at  which  there  were  present  Messrs.  8.  H.  Mallory,  George 
J.  Gould,  R.  J.  Cross,  and  R.  Sage  and  also  Jay  Gould. 

"The  minutes  of  the  previous  meeting  were  read,  and 
on  motion  of  Mr.  Sage,  were  approved. 

"Mr.  Jay  Gould,  on  behalf  of  the  Missouri  Pacific 
Railway  Company,  stated  that  certain  portions  of  the  Den- 
ver, Memphis  &  Atlantic  railway  were  unsatisfactorily 
constructed,  and  for  that  reason  the  Missouri  Pacific  Com- 
pany would  decline  to  pay  more  than  $10,000  per  mile 
for  the  150  miles  already  built,  and  that  the  Missouri  Pa- 
cific Company  was  ready  to  take  the  160  miles  named  at 
that  price,  that  is  the  line  from  Chetopa  to  Cedarville, 
and  enough  line  from  Belle  Plaine  to  make  out  the  160 
miles. 

"On  motion  of  Mr.  Cross,  duly  seconded,  it  was  voted 
that  the  proposition  of  the  Missouri  Pacific  Railway  Com- 
pany to  receive  the  160  miles  of  the  road  and  give  Mis- 
souri Pacific  Railway  Company  trust  five  per  cent  bonds 
for  the  same  at  the  rate  of  $10,000  per  mile  in  full  settle- 
ment be  accepted. 

"On  motion,  the  meeting  adjourned. 
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We  concur  with  the  court  in  its  conclusion  that  the  re- 
duction from  $11,000  per  mile  to  $10,000  should  be  sus- 
tained. As  already  indicated,  however,  the  fact  that  all 
the  stockliolders  of  the  Construction  Company  acquiesced 
in  this  reduction  is  not  a  sufficient  ground  upon  which 
alone  the  settlement  at  the  rate  of  discount  named  can  be 
sustained.  The  court  found  that  the  150  miles  was  not, 
when  accepted,  completed  according  to  the  terms  of  the 
contract  under  which  its  construction  was  undertaken. 
The  resolution  quoted  shows  on  what  grounds  the  reduc- 
tion was  based  and  assented  to.  While  the  evidence  is 
very  conflicting  as  to  the  degree  of  non- compliance  with 
the  terms  of  said  contract  which  existed  when  this  reduc- 
tion was  made,  neither  party  introduced  evidence  of  iull 
compliance.  A  settlement  was  made  by  way  of  compro- 
mise of  these  differences,  and  we  do  not  find  warrant  in 
the  record  for  disturbing  the  concessions  made. 

From  a  consideration  of  the  thirty- third  finding  of 
fact  of  the  trial  court,  there  arises  a  necessity  for  criticism 
by  reason  of  the  difference  between  the  thirteenth  and  fif- 
teenth findings  as  to  the  mileage  constructed.  If  there  is 
allowed  $10,000  a  mile  for  the  first  150  miles  of  the  Den- 
ver, Memphis  &  Atlantic  railroad  constructed,  $11^000  a 
mile  for  the  remainder  of  that  road  and  the  Kansas  & 
Southwestern,  and  $12,000  a  mile  for  the  Pueblo,  we  find 
that  the  Construction  Company  earned  upon  its  contract 
$6,456,360,  payable  in  Missouri  Pacific  five  per  cent 
bonds  at  par.  The  trial  court  found  $6,454,600.  The  dif- 
ference between  these  findings,  amounting  to  $1,760,  is 
due  to  the  circumstances  to  which  we  have  referred.  Be- 
tween the  thirteenth  and  fifteenth  findings  there  is  a  con- 
flict to  the  extent  of  sixteen  one-hundredihs  of  a  mile,  and 
we  have  accepted  the  detailed  statement  of  the  fifteenth 
finding  rather  than  the  general  statement  of  the  thirteenth, 
there  lieing  support  in  the  evidence  for  either  finding.  In- 
stead, therefore,  of  the  Missouri  Pacific  Railway  Company 
32 


484 


NEBRASKA  REPORTS.         [Vol.  41 


)ii 


l| 


FiUgerald  v.  Fltzgrcrald  &  Mallory  Constractioii  C& 

being  entitled  to  a  creJit  on  account  of  overpayment  in 
bonds  to  the  amount  of  $45,400,  the  credit  should  in  iaet 
be  but  143,640. 

.  In  the  closing  part  of  the  thirty-third  finding  of  facts  it 
seems  that  there  was  a  confusion  of  items  to  the  disadvan- 
tage of  the  Missouri  Pacific  Railway  Company,  for  the 
court  having  found  due  the  above  discussed  item  to  the 
Mi»3S0uri  Pacific  Railway  Company,  established  the  same 
as  in  **full  settlement  of  the  item  of  $82,000,  assigned  by 
Jay  Gould  to  the  said  railway  company  under  date  of  Sep- 
tember 1,  1888/'  This  item  of  $82,000,  assigned  by  Jay 
Gould,  has  received  mention  in  no  other  finding  by  the 
trial  court.  This  item  was  assigned  by  Jay  Gould  to  the 
Missouri  Pacific  Railway  Company,  and  by  that  compaoy 
is  urged  as  a  set-off  to  the  claims  made  on  behalf  of  tlie 
Construction  Company.  The  treasurer  of  the  Cen^trut- 
tion  Company,  R.  J.  Cross,  in  his  evidence,  explained  that 
this  item  arose  out  of  the  loan  to  the  Construction  Com- 
pany of  $2,500,000  Missouri  Pacific  bonds;  that  on  Jan- 
uary 31,  1888,  he,  as  treasurer,  returned  to  Jay  Gould 
$1,800,000  bonds  issued  by  the  Missouri  Pacific  Railway 
Company,  which  lacked  $156,000  of  repaying  Mr.  Gould 
his  said  loan  of  bonds.  Mr.  Cross  further  testified  that 
of  the  $156,000  there  was  returned  to  Mr.  Gould  by  the 
Construction  Companyon  April  6,  1888,  the  sum  of  $74,- 
000  in  bonds.  The  difference  between  the  sum  of  $15(3jOOD 
and  $74,000  equals  the  $82,000  claimed  by  the  Missouri 
Pacific  Railway  Compiny  by  virtue  of  an  assignment 
thereof  from  Jay  Gould.  It  required  no  assignment  to 
make  the  Missouri  Pacific  Railway  Company  a  party  to 
this  transaction,  for  the  trial  court  found  that  the  alle^tni 
loan  of  $2,500,000  of  bonds  of  the  Missouri  Pacific  Rail- 
way Company  was  not  in  fact  a  loan  by  Jay  Gould,  but 
was,  and  should  be  treated  as,  a  payment  upon  a  still 
larger  amount  already  due  from  the  Missouri  Pacific  Rail- 
way Company  to  the  Construction  Company.     While  the 
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trial  court  made  no  special  finding  as  to  this  remnant  of 
$82,000^  its  status  was  fixed  by  the  general  finding  as  to  the 
alleged  loan  of  $2,500,000  Missouri  Pacific  bonds  oot 
of  which  it  grew^  and  it  cannot,  therefore,  be  allowed  as  a 
credit  in  favor  of  the  Missouri  Pacific  Railway  Company, 
claiming  as  assignee  of  Jay  Gould.  It  was  but  a  part 
payment  of  a  large  amount  due  the  Construction  Company 
from,  and  wrongfully  withheld  by,  the  Missouri  Pacific 
Railway  Company,  and  no  assignment  or  manipulation 
can  entitle  it  toadifierentstatusor  more  consideration  than 
in  its  true  character  it  was  entitled  to  receive. 

The  thirty-fourth  finding  of  fact  was  as  follows:  "The 
court  further  finds  that  on  or  about  the  22d  day  of  March, 
1887,  S.  H.  Mallory,  the  then  president  of  the  Fitzgerald 
&  Mallory  Cons,  ruction  Company,  consented  to  a  further 
reduction  in  the  contract  price  for  the  construction  of  the 
Denver,  Memphis  &  Atlantic  railway  of  one  thousand 
($1,000)  dollars  per  mile  for  thirty-six  miles  of  the  said 
road ;  that  the  said  consent  of  said  Mallory  was  beyond  the 
power  of  the  president  of  said  company;  that  the  same 
was  never  at  any  time  consented  to  or  ratified  by  the  said 
Construction  Company  or  the  plaintiff  herein,  and  cannot 
be  allowed  as  a  credit  to  the  defendant  railway  company." 
The  facts  recited  were  fully  sustained  by  the  evidence. 
The  reasons  assigned  were  amply  suflBcient  to  justify  the 
conclusion  reached  as  to  this  item.  In  addition  to  these, 
however,  another  occurs  to  us,  and  that  is  that  the  contrnet 
for  the  discount  of  $36,000  was  without  consideration. 
{Fire  Insurance  Association  v.  Wickham^  141  U,  8.,  677; 
United  States  v.  Bosttmck,  94  U.  S.,  63 ;  Lingevfelder  v. 
Wainwright  Brewery  Co.,  15  S.  W.  Rep.  [Mo.],  847 ;  Ayres 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  62  la.,  478 ;  Sherioin  v. 
Biigham,  39  O.  St,  137;  Laidlou  v.  Hatch,  75  111.,  11; 
Wilmer  v.  Overseers  of  Poor  of  Worth  Township,  104  Pa. 
St,  307;  Vanderbilt  v.  Schreyer,  91  N.  Y.,  392;  Boyce  » 
Berger,  11  Neb.,  399.) 
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9.  Let  us  DOW  consider  the  history  of  the  transactions  of 
July  28  and  September  22^  referred  to  in  the  forty-fourth 
finding  of  facts.  The  fortieth  finding  established  as  facts 
that  on  July  28,  1887,  at  a  meeting  of  the  board  of  di- 
rectors of  the  Construction  Company,  at  which  were  pres- 
ent Russell  Sage,  R,  J.  Cross,  and  Sidney  Dillon  (S.  H. 
Mallory  and  John  Fitzgerald  being  absent),  it  was  resolved 
that  $1,600,000  of  Missouri  Pacific  bonds,  then  in  the 
Construction  Company's  possession,  and  $2,500,000  of  said 
bonds  to  be  borrowed  of  Jay  Gould  by  said  Construction 
Company,  should  be  sold  to  the  stockholders  of  the  Con- 
struction Company  at  the  rate  of  ninety  per  cent  of  their 
face  value,  and  that  under  said  resolution  $3,200,000  of 
said  bonds,  reckoned  at  their  par  value,  were  taken  by  the 
stockholders  of  the  Construction  Company  other  than 
Mallory  and  Fitzgerald,  and  that  the  last  named  parties, 
when  informed  of  this  transaction,  protested  against  it.  It 
is  worthy  of  note  that  by  the  forty-first  finding  the  Mis- 
souri Pacific  Railway  Company  is  found  to  owe  this 
$2,500,000  to  the  Construction  Company,  by  which  com- 
pany, nevertheless,  bonds  to  the  amount  of  $2,500,000 
were  borrowed  of  Jay  Gould.  The  above  finding  of  pro- 
test is  reconcilable  with  the  acquiescence  stated  in  the  forty- 
fourth  finding  upon  the  assumption  that,  notwithstanding 
their  protest  upon  being  informed  of  the  transaction,  Fitz- 
gerald and  Mallory  afterward,  on  September  22,  acquiesced 
in  it.  The  action  of  the  board  of  directors  of  the  Con- 
struction Company  appears  in  the  records  of  the  Construc- 
tion Company  in  the  following  language: 

"New  Yokk  City,  July  28,  1887. 

"  Mr.  Cross  stated  that  the  company  is  indebted  to  its 
stockholders  to  the  extent  of  $  1 ,500,000,  being  money  bor- 
rowed, and  that  it  is  indebted  to  the  Missouri  Pacific  Rail- 
way Company  for  $772,856.27,  and  to  Messrs.  Morton, 
Bliss  &  Co.  to  the  extent  of  $600,000.  Mr.  Cross  also 
stated  that  at  least  $500,000  would  be  required  to  complete 
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the  oompauy^s  contract  with  the  Missouri  Pacific  Railway 
Company.  In  view  of  these  facts,  tlie  following  resolution 
was  offered  by  Mr.  Cross  and  unanimously  adopted : 

** Resolved,  That  the  treasurer  is  hereby  instructed  to  sell 
a  sufficient  amount  of  the  Missouri  Pacific  Railway  Com- 
pany's five  per  cent  bonds  at  not  less  than  ninety,  to  pro- 
vide funds  to  pay  off  the  amount  borrowed,  amounting  to, 
say,  $1,500,000  and  interest.  The  treasurer  is  authorized 
to  sell  other  amounts  of  the  same  bonds  at  the  same  price, 
to  the  extent  of,  say,  $4,000,000  in  all,  to  the  shareholders, 
with  the  understanding  that  the  pro  rata  share  of  these 
bonds  of  any  stockholder  who  is  not  prepared  to  take  his 
share  within  ten  days  from  this  date  shall  be  first  offered 
to  the  other  stockholders  pro  rata. 

'*On  motion  of  Mr.  Cross,  it  was  voted  that  the  treas- 
urer is  hereby  authorized  to  borrow  from  Mr,  Jay  Gould 
about  $2,600,000  of  the  Missouri  Pacific  Railway  Com- 
pany's five  per  cent  bonds,  to  be  returned  to  him  when  the 
Construction  Company  receives  the  bonds  due  under  its 
contract  with  the  Missouri  Pacific  Railway  Company. 

"On  motion  of  Mr.  Sage,  the  meeting  adjourned.'' 

The  first  notice  Mr.  Fitzgerald  bad  of  this  meeting  was 
given  him  by  the  following  letter: 

"July  28,  1887. 

**John  Fitzgerald,  Esq.,  Winjield,  Kansas — ^Deab  Sir: 
I  hand  you  herewith  a  copy  of  minutes  of  a  meeting  of 
the  stockholders  of  the  Fitzgerald  &  Mallory  Construction 
Company  held  here  today.  From  it  you  will  see  that  it 
was  resolved  to  distribute  $4,000,000  of  Missouri  Pacific 
five  per  cent  first  bonds  among  the  shareholders  of  the  com- 
pany at  ninety,  in  order  to  raise  necessary  funds.  Your 
interest  on  this  distribution  amounts  to  $400,000  bonds, 
and  it  will  be  necessary  for  you  to  arrange  for  this  amount 
to  be  taken  up  within  ten  days  from  date,  otherwise  I  am 
instructed  to  distribute  the  bonds  pro  rata  among  the 
other  shareholders.     Yours  truly,  R.  J.  Cross, 

^^li'easurer  Fitzgerald  4t  Mallory  Construction  Oo.'^ 
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At  a  meeting  of  the  board  of  directors  of  the  Constmc- 
tion  Compaoy  at  which  were  present  S.  H.  Mallory,  Bus- 
sell  Sage,  John  Fitzgerald,  and  R.  J.  Cross,  on  September 
20,  1887,  it  was  voted  that  the  treasurer  of  said  company 
be,  and  he  was  thereby,  authorized  to  sell  $2,000,000  of 
the  Missouri  Pacific  Company's  five  per  oent  bonds  at 
ninety  per  cent  to  provide  funds  for  the  completion  of  the 
work  of  the  Construction  Company,  and  to  give  the  stock- 
holders jpro  rata  the  first  option  of  buying  the  same.  On 
September  22,  1887,there  were  present  the  same  directors 
as  were  present  on  the  20th,  and,  in  addition,  there  was 
present  Sidney  Dillon,  another  director,  upon  whose  mo- 
tion it  was  unanimously  voted  that  the  resolution  passed 
on  the  20th  of  September,  providing  for  the  sale  of 
$2,000,000  of  bonds,  should*  be  amended  so  as  to  read  as 
follows : 

**Re8olvedf  That  the  treasurer  of  this  company  be,  and 
he  is  hereby,  authorized  to  sell  $1,800,000  of  the  Mis- 
souri Pacific  Railway  Company's  five  per  oent  bonds  at 
ninety  per  cent,  to  provide  funds  for  the  completion  of  the 
work  of  the  Construction  Company,  and  that  the  said 
bonds  be  sold  to  the  following  stockholders  of  the  com- 
pany (who  were  ready  to  buy  the  same)  as  follows: 

**  Russell  Sage $375,000 

"Morton,  Bliss  &  Co 300,000 

"Jay  Gould.... 676,000 

"H.  G.  Mafquand 150,000 

"Sidney  Dillon 150,000 

"George  J.  Gould 75,000 

J.  &  S.  Warmser 75,000 


t( 
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"$1,800,000 

Referring  back  to  the  transaction  as  to  sale  of  bonds  of 
July  28,  1887,  there  is  presented  the  fact  that  $4,000,000 
in  bonds  of  the  Construction  Company  were  by  its  board 
of  directors  ordered  sold  at  ninety  per  cent  of  their  face 
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value,  and  that  at  that  time  there  was  taken  by  the  stock- 
holders of  the  Construction  Company  (other  than  Fitzger- 
ald and  Mallory),  $3,200,000  of  these  bonds,  the  proportion 
of  Fitzgerald  and  Mallory  ($800,000)  not  being  taken. 
On  September  20th  and  22d  the  sale  was  authorized  by  the 
eaid  board  of  directors  when  S.  H.  Mallory  and  John  Fitz- 
^rald  were  present,  it  therefore  was  peremptorily  ordei^  to 
the  associates  of  Fitzgerald  and  Mallory  so  as  to  include 
-such  portion  as  Messrs.  Fitzgerald  and  Mallory  had  l>e€n 
entitled  to  take  under  the-sale  of  July  28.     These  two  sales 
^f  $4,000,000  and  of  $  1 ,800,000,  aggregating  $5,800,000, 
twice  includes  the  sale  of  $800,000  in  bonds.     The  amounts 
actually  taken  were  $3,200,000  of  the  sale  of  July  28i[], 
and  $1,800,000  on  September  22,  a  total  of  $5,000,000; 
$1,800,000  of  the  last  sale  including  the  $800,000  Fitz- 
gerald and  Mallory  allotment  ordered  sold  on  July  28. 

The  minutes  of  said  meeting  of  September  2f2  conttnued 
in  this  language:  ''On  motion  of  Mr.  Dillon,  voted  that  a 
dividend  of  one  hundred  per  cent  on  outstanding  stock 
of  the  company,  payable  in  Missouri  Pacific  Railway  Com- 
pany five  per  cent  bonds,  be,  and  is  hereby,  declared,  and 
that  said  dividend  be  paid  by  the  treasurer  of  the  company 
on  and  after  the  23d  day  of  September,  1887,  at  his  oHivQj 
No,  28  Nassau  street,  New  York  city/'  This  action  of 
the  board  is  merely  recited  in  the  trial  court's  forty-third 
finding  of  facts.  It  deserves  more  extended  notice  as 
part  of  the  res  gestoB  and  as  indicative  of  the  motives  and 
methods  of  the  parties  who  were  directly  responsible  for 
these  proceedings.  Reverting  again  to  the  action  of  the 
board  of  directors  of  the  Construction  Company  at  its 
meeting  of  date  July  28,  1887,  it  will  be  remembered  that 
the  bonds  ordered  sold  were  $2,500,000,  borrowed  of  Jay 
Gould,  and  $1,500,000  held  by  the  Construction  Compuiiy. 
In  the  interim  between  July  28,  1887,  and  the  above  de- 
clared dividend  there  is  not  shown  in  the  record  the  pay- 
mentof  a  single  cent  on  accountof  the  purchase  of  $1,500,000 
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Missouri  Pacific  bonds  held  by  the  Coustruction  Company, 
By  virtue  of  the  dividend  above  declared  there  was  plated 
to  the  credit  of  the  stockholders  of  the  Construction  Com- 
pany, with  its  treasurer,  the  amount  necessary  to  pay  at 
par  for  the  $1,500,000  of  the  bonds  purchased.  In  the 
letter  of  R.  J.  Cross,  treasurer  of  the  Construction  Company, 
addressed  to  Greorge  J.  Gould,  and  written  just  after  the 
action  of  the  board  referred  to,  Mr.  Cross  said  :  "I  am  in- 
structed to  inform  you  that  on  to-morrow,  July  29,  I  will 
deliver  to  you  your  share  of  said  bonds,  say  $133,000,  and 
receive  from  yon  in  settlement  therefor,  as  per  the  written 
statement,  after  crediting  with  interest  the  $50,000  ad- 
vanced by  you  on  the  9th  of  March  last,  $68,533.33,  it 
being  understood  that  the  said  bonds  are  to  be  held  Bubjec-t 
to  my  order  with  a  view  to  making  a  satisfactory  sale  of 
the  whole  amount  of  the  block.^^  From  the  context  of  the 
letter  it  is*not  open  to  question  that  the  block  referred  U> 
was  the  $4,000,000  in  bonds  previously  mentioned  in  the 
said  letter.  On  the  same  day  the  above  named  treasurer  of 
the  Construction  Company  wrote  to  Jay  Gould  a  statement 
as  to  the  mutual  items  of  account  between  said  Gould  and 
the  Construction  Company,  ending  with  the  same  signifi- 
cant  language  which  closed  the  letter  to  Greorge  J.  Gould, 
to-wit,  ''it  being  understood  that  the  said  bonds  are  to  be 
held  subject  to  my  order  with  a  view  to  making  a  satisfac- 
tory sale  of  the  whole  amount  in  one  block.''  In  tlie  ac- 
counts given  in  evidence  as  between  the  Construction 
Company  and  each  of  the  Goulds,  of  date  July  29,  1S8T, 
the  bonds  are  charged  at  the  rate  of  ninety  cents  on  the 
dollar.  On  the  22d  day  of  September,  1887,  John  Fitz- 
gerald and  S.  H.  Mallory  gave  an  order  on  R.  J.  Cross, 
treasurer  of  the  Construction  Company,  requiring  bim  to^ 
deliver  to  Jay  Gould  213  Missouri  Pacific  bonds  due  them 
on  account  of  their  3,000  shares  of  the  Construction  Com- 
pany stock.  On  September  23,  18S7,  S.  H.  Mallorv  and 
John  Fitzgerald  gave  an  order  on  the  treasurer  of  tL      on- 
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striiction  Company  directing  him  to  deliver  twenty  Mis^-ouri 
Pacific  bonds  to  C.  C.  Black,  who  on  the  same  day  indorsed 
said  order  to  Sidney  Dillon.  On  September  23,  1887,  S. 
H.  Mallory  and  John  Fitzgerald  receipted  to  the  treasurer  of 
the  Construction  Company  for  sixty-seven  Missouri  Pacific 
bonds,  which  closed  out  their  share  of  the  so-called  divi- 
dend of  one  hundred  per  cent  upon  3,000  shares  of  Con- 
struction Company  stock  held  by  them.  In  the  evidence 
of  R.  J.  Cross,  treasurer  of  the  Construction  Company, 
there  is  given  the  following  account  of  the  disposition  of 
the  Missouri  Pacific  bonds : 

Q.  Did  the  Missouri  Pacific  Railway  Company  subse- 
quent to  that  [February  7,  1887]  deliver  to  you,  as  treas- 
urer of  the  Construction  Company,  $1,500,000  of  the  trust 
five  per  cent  bonds  provided  for  in  the  contract? 

A.  It  did. 

Q.  So  far  as  you  know,  did  each,  John  Fitzgerald  and 
S.  H.  Mallory  and  the  other  stockholders  of  the  Construc- 
tion Company,  have  notice  of  this  settlement,  and  this  de- 
livery of  these  bonds? 

A.  They  did. 

Q.  What  was  done  with  the  $1,500,000  in  bonds  thus 
delivered  to  you? 

A.  My  recollection  is  that  at  first  money  was  borrowed 
on  the  bonds  from  the  different  stockholders,  or  from  some 
of  them,  and  that  later  on  the  bonds  were  divided  as  a 
dividend  on  the  stock. 

Q.  Why  was  the  money  borrowed  from  the  stockholders 
at  that  time? 

A.  Because  it  was  required  to  carry  on  the  construction. 
The  Construction  Company  required  money  and  that  was 
considered  the  best  way  of  getting  the  money  at  that  time. 

Q.  And  these  bonds  were  held  as  collateral  security  for 
the  advance  made  by  the  stockholders? 

A.  They  were. 

Q,  How  was  the  money  thus  obtained  from  the  stock- 
holders  repaid  to  them  ? 
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A.  It  was  repaid  to  them  by  selling  the  bonds  held  as 
oollateral. 

Q.  Was  that  sale  made  in  parsuauee  of  the  anthoritj  of 
the  board  of  directors  of  the  Construction  Company? 

A.  It  was. 

Q.  Was  the  sale  made  upon  a  discount  ? 

A.  It  was  made  at  ninety  cents  on  the  dollar. 

The  purpose  of  this  dividend  has  now  been  made  clear. 
Ordinarily,  the  term  ^'dividend"  is  applied  to  profits  appur* 
tioned  among  shareholders.  ( Vide  Webster's  Dictionary.) 
In  this  case,  there  were  no  profits;  nothing  but  sadi  a 
dearth  of  funds  that  these  bonds  had  been  of  necessity 
pledged  as  oollateral  for  advances  necessary  to  continue  the 
operations  of  the  Construction  Company.  In  this  condi- 
tion of  affairs,  these  bonds  were  sold  to  its  favored  stook- 
holders  by  the  Construction  Company  at  the  rate  of  ninety 
cents  on  the  dollar.  A  fictitious  dividend  of  one  hundred 
per  cent  on  the  stock  was  declared  in  favor  of  each  pur- 
chaser of  bonds,  which  dividend  was  credited  to  him  at  par 
on  the  books  of  the  treasurer  of  the  Construction  Company. 
This  enabled  the  purchaser  of  the  bonds  to  obtain  several 
substantial  advantages  in  addition  to  the  discountof  ten  per 
'cent  under  the  resolution  of  July  28.  By  means  of  the 
first  discount  the  favored  stockholders  were  enabled  to  in- 
sure the  payment  by  the  Construction  Company  to  them- 
selves of  the  advances  which  had  previously  been  made  by 
tliem, — ^a  very  prudent  measure  iu  view  of  what  followed, 
— for  on  September  22  a  fictitious  dividend  was  declared 
on  Construction  Company  stock  of  one  hundred  per  cent, 
which  was  ratably  placed  to  the  credit  of  each  stockholder 
with  the  treasurer  of  the  Construction  Company,  thereby 
enabling  each  purchaser  to  take  and  therewith  pay  for  the 
greater  portion  of  the  $1,800,000  Missouri  Pacific  bonds 
on  that  day  ordered  sold  privately  to  the  stockholders  of 
the  Construction  Company.  Incidentally,  the  sale  and 
distribution  of  the  bonds  placed  to  the  credit  of  Mr.  Fits- 


Vol.  41]         JANUARY  TERM,  1894.  443 

Fitzgerald  T.  Fitsgenld  &  liallory  OonBtnictloD  Go. 

gerald  and  of  Mr.  Mallory,  respectively,  a  sufficient  amount 
to  enable  Jay  Gould  to  obtain  therefrom  payment  of  the 
amount  due  him  from  these  two  gentlemen,  leaving  to  each 
a  small  sum  as  a  residue.  Neither  Mr.  Fitzgerald  nor  Mr. 
Mallory  is  a  party  to  this  action,  in  such  a  sense  that  any 
relief  can  be  afforded  them  individually,  even  though,  not- 
withstanding his  acquiescence,  each  eould  claim  relief, — ^a 
proposition  upon  which  no  opinion  is  herein  ventured.  As 
has  already  been  said,  this  action  is,  for  all  practical  pur- 
poses, to  be  treated  as  though  the  Construction  Company 
was  plaintiff  and  the  Missouri  Pacific  Railway  Company 
was  defendant.  The  thirtieth  finding  of  the  trial  court, 
upon  conflicting  evidence  it  is  true,  but  still  with  sufficient 
proof  to  sustain  it,  was  that  the  bonds,  at  the  time  of  the 
several  deliveries  -of  them,  were  worth  par.  This  must, 
therefore,  be  accepted  as  conclusive  upon  that  point.  The 
evidence  of  Mr.  Black,  president  of  the  Denver,  Memphis 
&  Atlantic  Railroad  Company,  was,  that  the  bonds  of  that 
Tailroad  company  were  all  signed  at  the  office  of  Mr.  Qoilld, 
by  himself  (Mr.  Black)  and  the  secretary  of  said  railroad 
company,  and  turned  over  to  Mr.  Phillips  (Jay  Goald's 
private  secretary,  and  assistant  secretary  of  the  Missouri 
Pacific  Railway  Company),  by  whom  receipts  were  given 
for  the  safe  keeping  of  said  bonds  during  the  time  they 
were  there,  and  that  after  that  time  that  he  (Mr.  Black)  saw 
them  no  more  and  had  no  knowledge  what  became  of  them. 
Mr.  Burns  testified  that,  as  secretary,  he  signed  the  bonds 
above  referred  to,  and  that  receipts  were  given  as  abpye 
stated  for  the  bonds  which  remained  in  the  possession  of 
Mr.  Phillips.  The  receipts  referred  to  were  signed  "Guy 
Phillips,  Assistant  Secretary.''  The  first  of  these  receipts, 
datetl  October  22,  1886,  was  for  100  bonds,  Nos.  1-100; 
the  second  was  of  date  October  23,  1886,  and  was  for  400 
bonds,  Nos.  101-500;  the  third  was  of  date  October  26, 
1886,  and  was  for  750  bonds,  Nos.  501-1250;  the  fourth 
was  of  date  October  26,  1886,  and  was  for  1,000  bonds, 
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Nos.  1251-2250;  the  fifth  was  of  date  October  27,  1887, 
and  was  for  750  bonds,  Nos.  2251-3000;  the  sixth  was  of 
date  October  28,  1886,  and  was  for  200  bonds,  Nos.  3001- 
3200.  These  bonds  were  for  the  sum  of  $1,000  each. 
Each  recited  that  all  coupons  were  attached  to  such  bonds 
as  were  described  in  said  receipt,  and  that  the  certificate  of 
the  trustee  was  not  signed.  These  receipts  cover  bonds  of 
the  par  value  of  $3,200,000  in  the  aggregate,  and,  at  the 
rate  of  $16,000  per  mile,  were  issued  upon  200  miles  of 
railroad.  There  is  no  proof  as  to  the  time  and  manner  of 
the  subsequent  issue  of  bonds  of  the  Denver,  Memphis  & 
Atlantic  Railroad  Company — an  omission  probably  ac- 
counted for  by  the  subsequent  qhange  of  officials  of  that 
road,— neither  is  there  any  evidence  as  to  what  became  of 
the  coupons  above  referred  to,  and  as  to  the  shares  of  stock 
in  exchange  for  a  part  of  which  counties  and  cities  in  Kan- 
sas voted  subsidies  to  the  amount  of  about  $1,200,000  in 
the  aggregate,  the  record  is  just  as  silent. 

The  trial  court  found  in  the  thirtieth  finding  that  ''under 
the  contract  for  construction  of  the  Denver,  Memphis  & 
Atlantic  railway,  the  Kansas  Southwestern  railway,  and 
the  Pueblo  &  State  Line  railroad,  the  Missouri  Pacific 
Railway  Company  delivered  to  the  Fitzgerald  &  Mallory 
Construction  Company,  Missouri  Pacific  trust  bonds  as 
follows : 

"February  14,  1887 $1,500,000 

'*July  28,  1887  (J.Gould) 2,500,000 

"September  22,1887 2,500,000 

"Making  a  total  of. $6,500,000'' 

As  to  these,  this  finding  also  was  that,  while  they  had 
no  fixed  market  value,  they  were  reasonably  worth  par  at 
the  time  of  said  several  deliveries.  In  this  finding  is  men- 
tioned three  railroads  as  to  which  there  were  contracts  of 
construction.  In  respect  to  this  it  is  only  necessary  to  state 
that  they  were  constructed  under  substantially  the  same 
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contract,  and  that  in  relation  to  each  the  parties  to  this  con- 
troversy sustained  a  like  relation  as  to  every  other  of  said 
railroads.  The  rule  which  must  be  enforced,  as  applied  to 
the  officers  of  the  Construction  Company,  is  aptly  stated 
in  Oorder  v.  Plattsmouth  Canning  Co.y  36  Neb.,  548,  by 
Post,  J.,  in  the  following  language:  "There  is  no  doubt 
that  the  relation  of  directors  to  the  corporation  of  which 
they  are  officers  is  of  a  fiduciary  character,  and  their  con- 
tracts and  dealings  with  respect  to  the  corporate  property 
will  be  carefully  scrutinized  by  the  courts.  There  are  to 
be  found  cases  in  which  it  is  asserted  that  such  contracts 
are  absolutely  void,  *  ♦  ♦  but  the  decided  weight  of 
authority,  as  well  as  the  more  satisfactory  reasoning,  sus- 
tains the  view  that  they  are  voidable  only.  It  is  frequently 
said  in  the  reports  and  text-books  that  contracts  between 
corporations  and  their  directors  will  be  set  aside  by  courts 
of  equity  at  the  election  of  the  stockholders,  but  such  state- 
ment is  not  strictly  accurate.  Not  every  purchase  of  cor- 
porate property  by  the  directors  of  the  corporation  will  be 
adjudged  void  in  an  action  by  the  stockholders,  even  by 
courts  of  equity.  On  the  contrary,  the  relation  of  directors 
to  the  stockholders  of  a  corporation  is  not  essentially  dif- 
ferent from  that  ordinarily  existing  between  trustee  and 
cestui  que  trust.  Courts  of  equity  will  set  aside  such  con- 
tracts on  the  ground  of  frauil,  and  generally  upon  slight 
showing  of  fraud  or  bad  faith  by  the  trustee." 

The  liability  of  a  corporation  for  the  acts  of  its  officers 
and  agents  within  the  scope  of  their  employment  has  al- 
ready been  discussed.  It  was  insisted  on  the  trial,  and  is 
still  urged,  that  the  Missouri  Pacific  Railway  Company 
was  in  no  respect  a  participant  in  the  proceedings  which 
resulted  in  the  discount  of  ten  per  cent  on  its  bonds,  and, 
therefore,  that  it  cannot  be  held  answerable  to  the  Con- 
struction Company  for  this  discount.  It  will  be  seen,  by 
a  reference  to  the  addenda  to  the  contract  between  the  Mis- 
soori  Pacific  Railway  Company  and  the  Construction  Com- 
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panj,  that  payments  were  to  be  made  in  time  and  manner 
following,  to-wit:  ''On  the  completion  of  each  ten  miles 
of  road  according  to  the  contract  from  not  more  than  two 
miles  connected  with  the  road  of  the  party  of  the  first  part, 
and  on  the  receipt  of  the  sixteen  thousand  ($16,000)  dollars 
per  mile  of  the  first  mortgage  bonds  and  sixteen  thousand 
($16,000)  dollars  per  mile  of  stock  appertaining  thereto 
(less  the  amount  paid  out  for  aid),  the  party  of  the  first 
part  will  deliver  to  the  party  of  the  second  part  twelve 
thousand  ($12,000)  dollars  per  mile  of  its  five  per  cent 
bonds  according  to  the  above  agreement/'  The  evidence 
of  Mr.  Black  and  Mr.  Burns,  one  the  president  and  the 
other  the  secretary  of  the  Denver,  Memphis  &  Atlantic 
Railway  Company,  hereinbefore  referred  to,  shows  that  aa 
such  officers  they  signed  3,200  bonds  of  the  company  last 
named,  as  shown  by  contemporaneously  given  receipts  of 
dates  between  October  21  and  October  28,  1886,  and  that 
these  bonds  were  turned  over  to  Guy  Phillips,  who  was  at 
that  time  the  private  secretary  of  Jay  Gould,  president  of 
the  Missouri  Pacific  Railway  Company,  as  well  as  assistant 
secretary  of  the  railway  company  last  named.  The  receipr^ 
for  these  bonds  were  signed  by  Guy  Phillips  as  such  as- 
sistant secretary.  Mr.  Calef,  the  secretary  of  the  Missouri 
Pacific  Railway  Company,  suggested  that  assistant  secretary 
Phillips  would  give  these  receipts  for  the  safe  keeping  of 
the  bonds,  and  it  was  accordingly  so  arranged.  The  officers 
of  the  Denver,  Memphis  &  Atlantic  Railway  Company 
were  given  no  alternative,  the  bonds  must  be  retained  in 
the  office  of  the  secretary  of  the  Missouri  Pacific  Railway 
Company. 

The  trial  court  found  that  "since  April  6,  1887,  the  or- 
ganization of  the  said  Denver,  Memphis  &  Atlautic  Rail- 
way Company  has  been  under  the  control  of  the  Missouri 
Pacific  Railway  Company,  and  its  officers  and  directors 
have  acted  in  the  interests  and  under  the  direction  of  the 
said  Missouri  Pacific  Railway  Company.     It  is  very  im- 
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portant,  in  view  of  this  domination  of  the  Denver^  M^m- 
phb  &  Atlantic  Railway  Company  by  the  Missouri  Pacific 
£ailway  Company,  to  note  that  tlie  trial  court  found  that 
the  board  of  directors  of  tlie  Denver^  Memphis  &  Atlantic 
Hallway  Company,  on  Feliniary  22,  1887^  autliorizetl  the 
trus^tee  to  certify  to  botuls  of  the  Denver,  Memphis  & 
Atlantic  Railway  Conipitny  <x)veriiig  150  rail^  of  com- 
pleted road,  and  that  on  Mny  23,  1887^  the  said  board  of 
directors  authorized  the  eert ideation  of  bonds  t-overiug 
30  additional  miles  of  rond,  and  thirt  on  the  18th  day 
of  July,  1887,  the  said  board  further  authorized  the 
certification  of  bonds  covering  200  mjle^  of  adilitional 
road.  Omitting  the  first  150  miles  as  having  l)een  set- 
tled for  by  a  compromise  arrangement,  we  find  that  there 
were  authorized  to  be  certifietl  by  the  trustee  260  miles 
of  railroad  as  completed  before  July  18^  1887,  a  date 
very  important  to  be  kej>t  in  mind.  No  reference  need  be 
made  in  this  connection  to  the  150  miles  completed  in 
February  of  1887;  for  our  purixji^ea  it  m  sufficient  to  note 
the  finding  of  the  trial  court,  that  on  May  3,  1 887,  there 
were  turned  over  and  delivered  to  the  Mi,^j!!ouri  Pacific  Rail- 
way Company  24.84  mile>5;  on  the  11th  day  of  August, 
1887,  123.40  miles;  on  (K-luber  1,  1887,  124,42  miles, 
and  on  December  15,  188T|  1*2.82  miles.  The  settlement; 
in  February,  1887,  gave  to  the  Construction  Company 
$1,500,000  in  bonds  of  the  Missouri  Pacific  Rid  I  way 
Company,  which  were  dispfised  of  as  has  just  been  stated* 
Notwithstanding  the  certiorate  to  the  trustee  that  on  July 
18,  1887,  there  were  completed  2G0  miie.'i  of  road,  there 
had  been  before  that  date  turned  over  ami  delivered  to  the 
Missouri  Pacific  Railway  Cotnparjy  but  24,84  miles  of 
railroad,  and  the  Missouri  Pavufie  Railway  Company  ac- 
cepted as  completed  no  more  miles  «vf  railroad  until  Angust 
11,  following,  when  it  received  12^140  miles.  There  was 
no  more  road  turned  over  U>  the  MiJ^souri  Paeillt-  Railway 
Company  until  October  1,  at  wliich  time  the  transactions 
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under  comment  had  been  fully  consummated.  If  the  Mit^ 
souri  Pacific  Railway  Company  had  paid  according  to  the 
terms  of  its  contract  (modified  to  $11,000  per  mile  as  it 
was),  there  would  have  been  paid  to  the  Construction 
Company,  on  and  before  July  18,  1887,  for  260  miles  of 
railroad,  the  sum  of  $2,860,000  in  bonds,  exclusive  of 
the  $1,500,000  settled  for  in  February  preceding.  These 
payments,  however,  were  held  back,  and  on  the  SSth 
day  of  July,  ten  days  afterward,  Jay  Gould,  the  presi- 
dent of  the  railroad  company  in  default,  offered  to,  und 
as  a  matter  of  accommodation  as  it  is  claimed,  did,  loan 
to  the  Construction  Company  $2,500,000  Missouri  Pacific 
bonds.  It  will  readily  be  seen  that  this  amount,  treated  as 
a  payment,  which  the  trial  court  very  properly  declared  it 
to  be,  still  left  due  from  the  Missouri  Pacific  Railway 
Company  to  the  Construction  Company  a  balance  of  $3f50,- 
000  fully  earned.  When  it  is  remembered  that  not  onl y 
the  $2,500,000  of  bonds  which  Jay  Gould  pretended  to 
loan,- but  the  $1,-^)00,000  earned  for  the  first  150  miles  con- 
structed, were  discounted  at  the  rate  of  ten  per  cent  when 
worth  par,  the  enormity  of  this  transgression  against  tlie 
rights  of  the  Construction  Company  is  fully  apparent.  Of 
these  bonds  the  associates  of  John  Fitzgerald  and  S»  H. 
Mallory  took  $3,200,000.  It  has  already  been  demon- 
strated how,  by  the  use  of  a  fictitious  dividend  of  one 
hundred  per  cent  upon  the  stock  of  the  Construction  Com- 
pany, the  $800,000  in  bonds  which  Fitzgerald  and  Mal- 
lory had  been  unable  to  take,  and  $1,000,000  more  in 
bonds,  were  wrested  from  the  Construction  Company.  Tlie 
trial  court  found,  as  we  have  seen,  that  since  the  6tli  of 
April,  1887,  the  organization' of  the  Denver,  Memphis  & 
Atlantic  Railroad  Company  had  been  under  the  control  of 
the  Missouri  Pacific  Railway  Company,  and  that  its  ofS- 
cers  and  directors  had  acted  in  the  interests  and  under  the 
direction  of  the  said  Missouri  Pacific  Railway  Company 
To  complete  the  responsibility  of  the  Missouri  Pacific  Rail- 
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^ay  Company  for  the  UDwanantecl  diseouot  of  |500jOOQ 
enforced  against  the  Construction  Company,  it  is  necessary 
to  note  but  another  finding  of  tiie  court,  which  was,  that 
ainc^  November  3,  1886,  three  of  the  directors  of  the  Con- 
struction   Com(;any,    together   with    its    treasurer   (R*  J. 
<?ro3s)  J  "  h  a ve  been  d  i  r ec  1 1  y  or  i  ud  i  rect  I  y  i  n  t  e  rested  i  n  t  he 
defendant  railroad  company;  have  acted  in  the  interests  of 
^aid  railroad  company  in  all  matlerB  concerning  the  man- 
agement of  the  said  Const ructian  Company  where  the  in- 
terests of  the  railroad  company  and  the  Construction  Com- 
pany came  in  conflict."     This  finding  is  of  course  upon 
conflicting  evidence,  but  it  has  ample  support.     It  would 
subserve  no  useful  purpose  to  fortify  these  facts  as  to  the 
domination  of  the  Missouri  Pacific  Railway  Company  over 
the  Denver,  Memphis  &  Atlantic  Railway  Company  by  an 
extended   analysis  of  the  testimony,  which  would  be  in- 
dispensable for  that   purpose,  bat  wlueli,  while  scattered 
through  an  immense  volume,  when  gathered  and  consid- 
ered, i'ully  sustains  the  findings  made.     Under  the  plead- 
ings, proofs,  and  iindings,  the  Missouri  Pacific  Railway 
Company  must  be  iield  liable  to  the  Fitzgerald  &  Mai  lory 
Construction  Ct»mpany  for  this  di-count  of  ten  per  cent 
exacted  upon  the  purchase  of  $5,000,000  of  Missouri  Pa- 
cific bonds  with  intertst,  after  deducting  the  overpayment 
of  $43,(i40  found  in  tlie  corrected  tbirty-tliird  finding  of 
fact  to  have  been   made  in   l>onds  by  the  Mi>souri  Pauific 
Railway  Company  to  the  said  Construe! inn  Company  as 
hereinbefore  stated.     The   forty-second   finding  of  fact  is 
tliat  $62,500  interest,  which   fell   due  on  the  $2,500,000 
bonds  deliveral  l>y  Jay  Gould  to  the  Construction  Com- 
pany July  2S,  1887,  was  paid  to  said  Gould  by  the  treas- 
urer of  the  C<itistruction  Company  on  Sef>temher  23,  1887, 
That  for   this  amount,   with   interest   from    the  date  last 
Darned,  the  Mirisouri  Patific  Railway  Company  is  lUdilc  to 
the  said   Construction   Corn[>aiiy  as  a  neceasary  corollary 
results  from  the  propusltious  heretofore  discussed. 
33 
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10.  Between  the  Missouri  Pacific  Eailway  Company  and 
the  aforesaid  CoDstruction  Company  there  was  a  protracted 
introduction  of  evidence  as  to  liability  for  certain  mate- 
rial. The  ultimate  facts  properly  deducible  from  that  evi- 
dence were  settled  to  our  satisfaction  in  the  forty-fifth  find- 
ing, which  was  in  the  following  language:  ^'(45.)  The  court 
further  finds  that  in  September,  1888,  it  was  agreed  be- 
tween the  Fitzgerald  &  Mallory  Construction  Company 
and  the  Missouri  Pacific  Railway  Company  that  eertaia 
track  material,  the  property  of  the  Construction  Company^ 
should  be  sold  and  delivered  to  the  said  railway  company 
as  the  same  should  be  needed  for  use;  that  in  accordance 
with  said  agreement  an  invoice  of  the  said  material  was 
taken  by  the  said  construction  and  the  said  railway  com- 
panies, and  in  the  month  of  October,  1888,  there  was  deliv- 
ered to  the  said  railway  company  of  the  agreed  value  of  six- 
teen thousand  two  hundred  and  forty-one  dollars  and  sixteen 
cents  ($16,241.16);  that  subsequently  there  was  delivered 
further  material  of  the  agreed  value  of  nineteen  thousand 
six  hundred  and  eighty  dollars  ($19,680);  that  before  any 
further  delivery  was  made  the  remaining  track  material,  of 
the  value  of  sixteen  thousand  nine  hundred  and  ten  dol- 
lars and  fifty  cents  ($16,910.50),  was  sold  for  taxes  duly 
and  regularly  levied  against  the  Construction  Company, 
and  the  railway  company  purchased  the  same  at  tax  sale» 
and  the  material  came  into  the  possession  of  the  said  rail- 
way company ;  that  said  railway  company  paid  at  such  tax 
sale  the  sum  of  three  thousand  and  fifty  dollars  and  forty 
cents  ($3,050.40),  and  is  entitled  to  the  same."  It  is  per- 
haps true  that  technically  there  is  ground  for  the  argu- 
ment made  that  title  had  not  passed  because  delivery  could 
not  justly  be  made,  nevertheless  the  relations  of  the  parties 
were  such  that  the  Missouri  Pacific  Railway  Company 
should  not  by  purchase  at  a  tax  sale  be  permitted  to  ac- 
quire title  as  against  the  Construction  Company. 

11.  The  forty-sixth  finding  of  fact  is  satisfactory  to  us. 
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It  is  as  follows:  "(46.)  The  court  finds  that  at  the  eeveial 
times  of  the  delivery  of  the  roads  constructed,  cerlaio 
items  of  right  of  way  remained  unsettled,  and  that  prior 
to  the  commencement  of  this  action  the  defendant  railway 
company  paid  out,  to  secure  the  said  right  of  way,  the  sum 
of  fifty-eight  thousand  seven  hundred  and  fj Ay-eight  dol- 
lars and  thirty-nine  cents  ($58,758.39);  that  since  the 
commencement  of  this  action  the  said  railway  cooipany 
has  paid  out  the  further  sum  of  six  thousatui  ^ik  hundred 
and  one  dollars  and  ninety-one  cents,  and  that  the  said 
sums  are  true  and  correct  charges  against  the  said  Con- 
struction Company,  and  in  favor  of  the  dduij<innt  tiie 
Missouri  Pacific  Railway  Company." 

12.  The  forty-seventh  finding  of  fact  is  in  the  follow- 
ing language:  "(47.)  "That  about  fifteen  miles  of  railroad 
were  laid  out  over  government  land;  that  no  maps  were 
filed  with  the  secretary  of  the  interior,  showing  the  linee 
of  way  over  said  government  land  in  the  state  of  Kansas^ 
but  maps  were  filed  with  local  land  officers  of  the  United 
States  at  Wakeeney,  Kansas,  duly  certifier}  to,  showing 
said  right  of  way."  In  the  case  of  Beat  v.  HoifMer^  20 
Neb.,  112,  it  was  held  that,  "in  an  action  on  a  warranty 
deed  for  a  breach  of  the  covenant  for  quiet  enjoj^ment,  the 
plaintiff  must  allege  and  prove  that  he  has  been  turned 
out  of  the  possession  of  the  granted  premises  or  ui^  aome 
part  thereof,  or  has  yielded  possession  thereof  to  the  para- 
mount title."  (See,  also,  Anderson  v,  Buchanan,  20  Neb., 
272.)  The  finding  quoted  fully  and  fairly  stated  all  tluii 
was  pleaded  and  proved ;  hence,  no  allowance  of  a  counter- 
claim can  be  made  as  to  the  alleged  failure  to  ( oniply  with 
such  requirements  as  were  necessary  to  acquire  a  raHrortd 
riglit  of  way  across  government  lands. 

13.  The  forty-eighth  finding  of  fact  was  as  iblltiWfr:  "(48.) 
The  court  further  finds  that  under  the  said  r  utitract^^  for 
the  construction  of  roads,  and  under  the  dim  i inn  and  re- 
quest of  the  defendant  the  Missouri  Pacific  llaiiway  Com- 
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pany,  .the  Fitzgerald  &  Mallory  Construction  Company 
made  surveys  for  lines  not  built,  and  expended  for  the 
same  the  sum  of  four  thousand  nine  hundred  and  twenty- 
three  dollars  and  six  cents  ($4,923.06),  and  the  same  is 
allowed  as  a  correct  charge  against  the  said  defendant  rail- 
Way  company/'  We  cannot  concur  in  this  conclusion 
reached  by  the  trial  court,  for  the  reason  that  there  was 
not  sufiBcient  evidence  to  sustain  it  There  was  evidence 
of  other  railroad  schemes  and  of  conversations  between 
some  of  the  oflBcers  of  the  Missouri  Pacific  Railway  Com- 
pany and  some  of  the  officers  of  the  Construction  Company 
in  resfjcct  to  the  schemes  proposed,  which  all  seem  to  have 
had  reference  to  obtaining  subsidies  rather  than  promoting 
legitimate  railroad  enterprise.  As  no  more  worthy  object 
than  this  was  in  view  in  the  preliminary  surveys,  a  court 
of  equity  should  hardly  be  called  upon  to  help  foster  such 
a  questionable  spirit  of  enterprise.  These  surveys  have 
been  paid  for  by  the  Construction  Company,  and  courts 
might  as  well  be  called  upon  to  compel  contribution  among 
the  promoters  of  any  other  scheme  to  rob  the  taxpayers  as 
to  enable  the  Construction  Company  to  reimburse  itself  as 
to  these  surveys.  From  the  record  in  this  case,  it  appears 
that  in  Kansas  it  is  required  that  for  the  bonds  voted  in 
aid  of  railroad  enterprises  there  shall  be  issued  stock  of 
the  railroad  company  at  its  par  value,  by  virtue  of  which 
stock  it  is  of  course  assumed  that  the  donors  are  insured  a 
representation  on  the  board  of  directors  of  the  railroad 
company  to  which  the  bonds  are  voted.  The  Denver, 
Memphis  &  Atlantic  Railroad  Company's  articles  of  incor- 
poration provided  for  fifteen  directors  elected  by  holders  of 
stock  issued  at  the  rate  of  J  16,000  per  mile,  of  which  it 
was  assumed  by  parties  to  the  contracts  above  referred  to 
that  (3,500  would  be  used  in  exchange  for  aid  bonds. 
The  articles  of  incorporation  also  provided  for  the  issue  of 
the  bonds  of  the  Denver,  Memphis  &  Atlantic  Railroad 
Company,  secured  by  a  first  mortgage  on  the  railroad  line, 


Vol.41]         JANUARY  TERM,  1894. 


453 


Fitzgerald  y.  Fits^rerald  &  Mallory  Construction  Oa 

at  the  rate  of  $16,000  per  mile.  Its  stock  was  issued  on  a 
like  liberal  scale,  so  that  plenty  of  margin  should  exist  for 
the  acquisition  of  aid  bonds  in  exchange  for  a  compara- 
tively small  portion  of  the  stock.  For  the  first  mortgage 
five  per  cent  bonds  of  the  Missouri  Pacific  Railway  Com- 
pany, at  the  rate  of  $11,000  per  mile,  both  the  $16,000 
per  mile  of  bonds  and  whatever  of  the  $16,000  per  mile 
of  stock  which  had  not  been  exchanged  for  aid  bonds  (es- 
timated at  $3,500  per  mile)  were  gladly  exchanged  by  the 
Construction  Company.  Even  this  was  claimed  to  be 
more  than  an  equivalent  for  the  line  carrying  $16,000  per 
mile  in  stock  and  $16,000  per  mile  in  bonds,  so  that  $1,000 
per  mile  of  Missouri  Pacific  bonds  were  thrown  off,  and 
then  for  cash  this  $10,000  per  mile  of  Missouri  Pacific 
bonds  was  shrunk  ten  per  cent  more.  If  the  aid  bonds, 
estimated  at  $3,'500  per  idile,  were  worth  par,  the  net  cost 
of  this  railroad,  without  considering  profits  <of  oonstruc- 
tion,  was  $6,500  per  mile.  The  cost  of  these  preliminary 
surveys  not  being  contemplated  in  the  original  oontracts 
for  the  construction  of  the  railroads  enumerated,  and  theeie 
surveys  not  being  necessary  concomitants  to  the  operation 
thereof,  present  no  equitable  reasons  for  the  reimbursement 
of  the  Construction  Company's  expenditures  in  that  be- 
half. This  claim  of  $4,923.06  must,  therefore,  be  disal- 
lowed, and  if  there  existed  the  same  absence  of  the  rights 
of  creditors  of  the  Construction  Company  as  to  other 
items  involved  in  this  case,  we  should  be  decidedly  in- 
clined to  let  such  items  take  a  like  course  on  the. same 
grounds. 

14.  In  reference  to  the  construction  of  the  telegraph  line 
along  the  Denver,  Memphis  &  Atlantic  railroad  there  was 
the  forty- ninth  finding  of  the  court,  which  was  suflSciently 
sustained  by  the  evidence.  This  finding  was  as  follows^ 
"(49.)  The  court  finds  that  on  the  18th  day  of  August, 
1886,  under  the  direction  of  the  defendant  the  Missouri 
Pacific   Railway   Company,  the  officers  of  tlie   Denver, 
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Memphis  &  Atlantic  railroad  entered  into  a  contract  with 
the  Western  Union  Telegraph  Company  for  the  construc- 
tion of  a  telegraph  line  along  the  line  of  the  Denver,  Mem* 
phis  A  Atlantic;  that  in  pursuance  of  the  said  contract 
the  Fitzgerald  &  Mallorj  Construction  Company  furnished 
labor  and  material  for  the  construction  of  said  telegraph 
line,  in  the  amount  and  value  of  twenty-five  thousand 
seven  hundred  and  three  dollars  and  three  cents  ($25,- 
703.03);  that  said  contract  was  made  with  said  tel^raph 
company  for  the  use  and  benefit  of  the  defendant  the  Mis- 
souri Pacific  Railway  Company,  and  said  labor  and  material 
furnished  were  famished  at  the  request  of  said  defendant 
railway  company,  and  is  a  proper  charge  against  said  rail- 
way company.''  Its  allowance  as  above  is,  therefore,  con<^ 
firmed. 

The  finding  of  the  court  that  the  Construction  Company 
was  entitled  to  payment  for  extra  ties  put  in  on  the  line  of 
the  Denver^  Memphis  &  Atlantic  railroad  west  of  Mc- 
Cracken,  for  stock  yards  and  pens,  for  fencing  Chetopa  & 
Conway  Springs  Division,  for  tuni-tables  on  Conway 
Springs  Division,  and  for  extra  nut-locks  on  the  Denver^ 
Memphis  &  Atlantic  line  as  extras,  was  not  without  the 
support  of  sufficient  evidence.  The  amount  in  each  case  of 
these  extras  is  as  near  exact  correctness  as  the  condition  of 
the  proofs  will  admit  of,  and  hence  will  be  accepted  as  the 
true  amount  due.  Against  these  items  counsel  for  the  M  i^^ 
souri  Pacific  Railway  Company  makes  the  contention  that 
they  were  not  within  the  contemplation  of  the  written  con- 
tracts to  which  reference  has  heretofore  so  frequently  been 
made;  in  fact,  that  the  allowance  of  these  items  must  be 
upon  evidence  incompetent,  because  not  found  therein. 
The  liability  of  the  Missouri  Pacific  Railway  Company  is 
not,  as  to  these  matters,  predicated  upon  said  written  con- 
tract; it  is  owing  to  the  duty  of  making  compensation  fur 
hueh  erections  made  and  material  furnished  and  put  into  and 
along  the  line  of  railroad  contemplated  by  said  agreements^ 
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^s  m  the  nature  of  things  were  necessary  to  its  completion 
and  equipment  whether  ordered  in  advance  or  after  con* 
struction  and  used  by  the  Missouri  Pacific  Railway  Com- 
pany. As  to  these,  the  testimony  was  that  they  were  fur- 
nished in  compliance  with  the  request  of  the  officers  of  the 
Missouri  Pacific  Railway  Company.  The  question  of  the 
■admissibility  of  evidence  under  such  circumstances  is  very 
aptly  discussed  in  the  following  language  of  Cobb,  J.,  in 
Delaney  v,  Linder,  22  Neb.,  on  page  280:  "Upon  the  point 
arising  upon  the  refusal  of  the  court  to  let  in  evidence  to 
vary  the  terms  of  the  contract,  it  is  deemed  sufficient  to  say 
that  the  contract  is  sued  on,  and  ^t  out  in  the  petition  with- 
out any  allegation  of  mistake  or  failure  therein  to  truly 
express  the  terms  of  the  contract,  or  prayer  for  its  reforma- 
tion, and  it  is  deemed  to  be  too  well  settled  to  call  for  the 
citation  of  authorities  that  such  allegation  and  prayer  are 
indispensably  necessary  as  a  foundation  for  the  admission 
of  such  evidence.  The  following  from  the  opinion  of  Den- 
man,  C.  J.,  in  the  rase  of  Goaa  r.  Lord  Nugent^  6  B.  &  Ad. 
[£ng.],  64*,  cited  in  the  opinion  in  McNish  v.  Reynolds, 
^5  Pa.  St.,  483,  is  believed  to  {lossess  the  rare  merit  of  be- 
ing applicable  to,  if  not  conclusive  of,  both  the  above 
points:  *By  the  general  rules  of  the  common  law,  if  there 
be  a  contract  which  has  been  reduced  into  writing,  verbal 
•evidence  is  not  allowed  to  be  given  of  what  passed  between 
the  parties,  either  before  the  written  instrument  was  made 
or  during  the  time  it  was  in  a  state  of  preparation,  so  as  to 
add  or  subtract  from,  or  in  any  manner  to  vary  or  qualify 
the  written  contract;  but  after  the  agreement  has  been  re- 
duced into  writing  it  is  competent  for  the  parties,  at  any 
lime  before  breach  of  it,  by  a  new  contract  not  in  writing, 
either  altogether  to  waive,  dissolve,  or  annul  the  former 
agreement,  or  in  any  manner  to  add  to,  or  subtract  from, 
or  vary  or  qualify  the  terms  of  it,  and  thus  to  make  a  new 
contract;  which  is  to  be  proved,  partly  by  the  written 
agreement,  and  partly  by  the  subsequent  verbal  terms  en- 
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grafted  upon  what  will  be  thus  left  of  the  written  agree- 
ment/' 

15.  The  thirty-fifth,  thirty-sixth,  thirty-seventh,  thirty- 
eighth,  and  thirty-ninth  findings  of  fact  were  in  reference 
to  alleged  overcharges,  and  were  as  follows: 

"(35.)  The  court  further  finds  that  prior  to  May  4, 
1886,  the  Fitzgerald  &  Mallory  Construction  Company 
and  the  Missouri  Pacific  Railway  Company,  in  contempla- 
tion of  the  contract  of  May  4,  1886,  entered  into  an  oral 
agreement  wherein  it  was  agreed  that  the  defendant  railway 
oompany  should  transport  over  its  line  all  men  and  mate- 
rial to  be  used  in  the  construction  of  the  roads  contemplated 
at  the  regular  construction  rates  of  the  said  railway  com- 
pany, the  same  being  the  rate  charged  the  several  constit- 
uent companies  of  the  said  Missouri  Pacific  Railway 
Company,  intermediate  in  the  transportation  of  company 
material  and  men  used  in  construction ;  that  subsequent  to 
May  4,  1886,  the  said  agreement  was  confirmed  and  rati- 
fied by  the  parties  thereto ;  that  the  said  construction  rate 
was  at  a  rate  of  three-fourths  of  one  cent  per  mile  for  all 
distances  more  than  two  hundred  miles,  and  specified  rates 
for  distances  less  than  two  hundred  miles,  and  one  cent  per 
mile  for  the  transportation  of  men.  That  said  freight  and 
passenger  rates  were  intended  by  the  said  parties  to  be 
about  the  actual  cost  of  transportation. 

*'(36.)  That  said  construction  rate  continued  to  be  the 
established  construction  rate  of  the  Missouri  Pacific  Rail- 
way Company  up  to  and  including  December  15,  1887,. 
and  during  the  entire  period  of  shipment  by  the  said  Con- 
struction Company  over  the  lines  of  the  said  railway 
company. 

"(37.)  That  prior  to  April  5, 1887,  the  Missouri  Pacific 
Railway  Company  overcharged  the  Fitzgerald  &  Mallory 
Construction  Company  on  freight  the  sum  of  seventeea 
thousand  seven  hundred  and  sixty-nine  dollars  and  forty- 
iSve  cents  ($17,769.45);  that  subsequent  to  April  5,  1887^ 
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and  prior  to  August  1,  1887,  it  overcharged  the  said  Con- 
straction  Company  on  freight  the  sum  of  seventeen  thou- 
sand seven  hundred  and  sixty-nine  dollars  and  forty-five 
cents  ($17,769.45);  that  subsequent  to  April  6,  1887,  and 
prior  to  August  1,  1887,  it  overcharged  the  said  Construc- 
tion Company  on  freight  the  sum  of  two  hundred  and 
ninety-two  thousand  nine  hundred  and  ninety-four  dollars 
and  sixty-two  cents  ($292,994.62) ;  that  prior  to  December 
15,  1887,  the  said  railway  company  overcharged  the  Con- 
struction Company  the  further  sum  of  seven  thousand  nine 
hundred  and  ninety-nine  dollars  and  forty-nine  cents 
($7,999.49)  on  material  for  the  construction  of  the  Pueblo 
&  State  Line  railroad.  The  total  amount  for  overchai^ 
of  freights  being  three  hundred  and  eighteen  thousand 
seven  hundred  and  sixty-three  dollars  and  fifty -six  cents 
($318,763.56),  the  same  being  upon  interstate  shipments. 

''(38.)  That  upon  demand  of  the  defendant  the  Missouri 
Pacific  Railway  Company,  the  treasurer  of  the  Fitzgerald 
<&  Mallory  Construction  Company  paid  over  to  the  said 
railway  company  the  full  amount  of  said  overcharge  for 
freights  from  the  funds  of  the  Construction  Company; 
th$t.  said  payments  were  made  by  the .  treasurer  without 
authority,  and  the  acts  of  the  said  treasurer  in  making  said 
payments  have  never  been  ratified  by  the  Construction 
Company,  and  the  said  Construction  Company  is  entitled 
to  recover  the  same  from  said  railway  company. 

"(39.)  That  the  said  overcharges  were  based,  for  the 
most  part,  upon  a  commercial  tarilf  rate  of  three  cents  per 
ton  per  mile;  that  said  rate  was  unreasonable  and  unfair.^' 
The  finding  that  there  was  given  by  the  Missouri  Pa- 
cific Railway  Company  to  the  Construction  Company  a 
rate  of  three-fourths  of  a  cent  per  ton  per  mile  on  material 
for  all  distances  where  the  transportation  was  for  more  than 
200  miles  was  supported  by  sufficient  evidence.  It  might 
admit  of  doubt  whether  the  conversation  between  Jay 
Gould  and  Mr.  Mallory  was  of  sufficient  definiteuess,  and  of 
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itself  oompetent  to  establish  the  existence  of  such  a  rate. 
This  rate,  however,  as  sufficient  evidence  shows,  was  acted 
upon  by  the  parties  from  the  first  until  April  6,  1887. 
Under  these  circumstances,  the  trial  court  was  justified  in 
acting  upon  the  understanding  of  the  parties  to  these  trans- 
actions. {School  District  v.  EsteSj  13  Neb.,  62;  Harbojch  v. 
Miller,  14  Neb.,  9;  Rathbun  v.  McConnell,  27  Neb.,  239; 
Disiru^  of  Columbia  v.  Oallagher,  124  U.  S.,  610.)  The 
Construction  Company  is,  therefore,  entitled  to  repayment, 
with  interest,  of  the  num  of  $17,769.46  on  account  of  over- 
charges for  transportation  of  material  previous  to  April  6, 
1887. 

On  the  last  date  named  the  act  of  congress  entitled  ''An 
act  to  regulate  commerce,"  approved  February  4,  1887, 
took  effect.  For  overcharges  on  account  of  exacting  pay- 
ment for  transportation  of  material  at  the  rate  of  three 
cents  per  ton  per  mile  after  April  6,  1887,  instead  of  at 
the  rate  of  three-fourths  of  a  cent  per  ton  per  mile,  the 
trial  court  found  the  Missouri  Pacific  Railway  Company 
liable  to  the  Construction  Company  in  the  sum  of  $300,- 
994.11,  notwithstanding  the  provisions  of  the  above  men- 
tioned act  of  congress.  There  was  a  finding  of  the  trial 
court  that  the  last  named  overcharges  were  based  for  the 
most  part  upon  a  commercial  tariff  rate  of  three  cents  per 
ton  per  mile,  and  that  said  rate  was  unreasonable  and  un- 
fair. Assuming  that  these  conclusions  were  justified  by  the 
evidence,  we  are  confronted  with  the  proposition  that  these 
overcharges  cannot  be  recovered  because  of  the  existence  of 
the  act  of  congress  above  referred  to.  Section  1  of  the  act 
in  question  defined  what  corporations,  etc.,  were  subject  to 
its  terms,  within  which  definition  is  clearly  included  the 
Missouri  Pacific  Railway  Company,  and  the  class  of  trans- 
portation now  under  consideration.  Section  2  is  in  the 
following  language:  "That  if  any  common  carrier  subject 
to  the  provisions  of  this  act  shall,  directly  or  indirectly,  by 
any  special  rate,  rebate,  drawback,  or  other  device,  charge, 
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<]einand,  collect,  or  receive  from  any  person  or  persons  a 
greater  or  less  compensation  for  any  service  rendered,  or  to 
be  rendered,  in  the  transportation  of  passengers  or  prop- 
erty, subject  to  the  provisions  of  this  act,  than  it  charges, 
demands,  collects,  or  receives  from  any  other  person  or  per- 
sons for  doing  for  him  or  them  a  like  and  contemporaneooi 
service  in  the  transportation  of  a  like  kind  of  traffic  ander 
substantially  similar  circumstances  and  conditions,  such 
common  carrier  shall  be  deemed  guilty  of  unjust  discrimi- 
DatioD,  which  is  hereby  proliibited  and  declared  to  be  un- 
lawful.'' There  was  published  and  sufficiently  promulgated 
the  following  notice  on  March  14,  1887: 

"The  Missoubi  Pacific  Railway  Company. — Leasbd 
AND  Operated  Lines. 

"Circular  No.  A  1. 

"St.  liOins,  March  14, 1887. 
**  To  Agents^  ShipperSyand  Qyfinections:  Notice  is  hereby 
given  that  all  special  rates  or  contracts  providing  for  the 
transportation  of  any  character  of  freight  over  any  por- 
tion of  this  company's  road,  or  its  owned,  controlled,  leased, 
or  operated  lines,  unless  sooner  terminating,  will  be  void 
on  and  after  April  1,  1887.  All  existing  junction  tariffs, 
division  sheets,  and  special  rates  applying  on  interstate 
freight  interchanged  with  connecting  lines  will  be  discon- 
tinued on  that  date.  New  tariffs  will  be  issued  on  April 
1,  1887,  to  apply  on  shipments  between  interstate  points 
located  on  these  roads,  and  arrangements  with  connecting 
lines  for  the  continuance  of  interchange  of  shipments  upon 
i^reed  through  rates  and  divisions  will  be  taken  up  and 
adjusted  at  the  earliest  practicable  date.  After  April  1, 
1887,  agents  will  not,  under  any  circumstances,  issue 
through  bills  of  lading  for  freight  destined  to  interstate 
points  located  upon  connecting  lines,  unless  they  have  joint 
through  rates,  effective  on  and  after  the  date  above  named. 
Station  masters  will  post  a  copy  of  this  notice  in  a  con- 


460  NEBRASKA  REPORTS.  [Vol.  41 

Fitzgerald  y.  Fitzgerald  &  Mallory  Construction  Co. 

6|)]cuous  place  at  their  stations,  and  also  furnish  a  copy  to 
all  parties  interested.  Oscar  G,  Murray, 

"jFW.  Traffic  Mgr. 

"Approved:  W.  H.  Newman, 

"General  Traffic  Mgr  J' 

After  the  interstate  commerce  act  went  into  effect  there 
was  charged  for  the  transportation  of  the  Construction 
Company's  material  a  freight  rate  of  three  cents  per  ton 
per  mile,  and  the  Construction  Company  was  requested  and 
required  to  pay  this  rate  in  the  same  manner  as  payments 
had  before  April  5,  1887,  been  customary  with  respect  to 
the  rate  prevailing  between  these  parties.  In  all  the  evi- 
dence introduced  upon  this  subject  the  rate  of  three- fourths 
of  a  cent  per  ton  per  mile  is  spoken  of  as  a  special  rate  ap- 
plicable to  material  to  be  used  in  the  construction  referred 
to.  This  rate  of  three-fourths  of  a  cent  per  ton  per  mile 
was^' 'tberefore,  within  the  terms  of  the  notice  above  set  out, 
tJkA  cf  which  it  c&nnot  be  claimed  there  was  not  full  no- 
tice. By  section  6  of  the  act  of  congress  nnder  consider- 
ation (as  said  section  stood  until  1889,  in  which  interim  it 
is  alleged  were  collected  the  overcharges  complained  of)  it 
was  provided :  "That  every  common  carrier  subject  to  the 
provi^ions  of  this  act  shall  print,  aud  keep  for  public  in- 
spection, schedules  showing  the  rates  and  fares  and  charges 
for  the  transportation  of  passengers  and  property  which 
any  such  common  carrier  has  established  and  which  are  in 
force  at  the  time  upon  its  railroad,  as  defined  by  the  first 
section  of  this  act.  The  schedules  printed  as  aforesaid  by 
any  such  common  carrier  shall  plainly  state  the  places  upon 
its  railroad  between  which  property  and  passengers  will  be 
carried,  and  shall  contain  the  classification  of  freight  in 
force  upon  such  railroad,  and  shall  also  state  separately  the 
terminal  charges  and  any  rules  or  regulations  which  in  any-^ 
wise  change,  affect,  or  determine  any  part  or  the  aggregate 
of  such  aforesaid  rates  and  fares  and  charges.  Such  schedule 
shall  be  plainly  printed  in  large  type,  of  at  least  the  size 
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of  ordinary  pica,  and  copies  for  the  use  of  the  public  shall 
be  kept  in  every  depot  or  station  upon  any  such  railroad^ 
in  such  places  and  in  such  form  that  they  can  be  conven- 
iently inspected/'     It  is  further  provided  in  said  section  6  i 
"And  when  any  such  common  carrier  shall  have  established 
and  published  its  rates,  fares,  and  charges,  in  compliance 
with  the  provisions  of  this  section,  it  shall  be  unlawful  for 
such  common  carrier  to  charge,  demand,  collect,  or  receive 
from  any  person  or  persons  a  greater  or  less  compensation 
for  the  transportation  of  passengers  or  property,  or  for  any 
services  in  connection  therewith,  than  is  specified  in  sucli 
published  schedule  of  rates,  fares,  and  charges  as  may  at 
the  time  be  in  force.     Every  common  carrier,  subject  to 
the  provisions  of  this  act,  shall  file  with  the  commission, 
hereinafter  provided  for,  copies  of  its  schedules  of  rates, 
fiures,  and  charges  which  have  been  established  and  pub- 
lished in  compliance  with  the  requirements  of  this  section, 
and  shall  promptly  notify  said  commission  of  all  changes 
made  in  the  same/'     The  complaint  of  plaintiff  seems  to 
be  that  the  tariff  schedules  were  not  brought  to  the  notice 
of  the  officers  of  the  Construction  Company.     It  is  not 
claimed  that  there  was  any  lack  of  knowledge  of  the  no- 
tice abrogating  all  special  rates,  which,  as  before  remarked, 
covered  the  rate  contended  for.     This  special  rate  having 
been  canceled  by  this  order,  it  was  clearly  the  duty  of  the 
officers  of  the  Construction  Company  to  apply  at  some 
place  designated  by  section  6  of  said  act  as  a  repository  for 
the  schedules  therein  provided  if  such  ofiicers  desired  in- 
formation as  to  the  rates  embodied  in  the  schedules.    There 
is  no  showing,  and  there  can  be  entertained  no  presump- 
tion, that  inquiry  at  the  proper  place  would  not  have  se. 
<}ured  an  examination  of  schedules  of  rates  kept  for  public 
ipspection  as  required  by  law.     A  claim  for  equitable  relief 
can  hardly  be  predicated  upon  a  technicality  so  narrow  or 
a  presumption  so  violent  as  this.     That  the  act  to  regulate 
commerce  was,  in  this  respect,  sufficiently  complied  with, 
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seemfi  clearly  established  upon  the  undisputed  evidence  in 
this  case;  and  accepting  that  the  conclusion  as  fixed,  atten- 
tion will  be  devoted  to  another  question  which  incidentally 
arises.  This  question  is,  whether  or  not  the  act  to  regulate 
commerce  abrogated  existing  special  rates  based  upon  that 
contract. 

In  Sovihern  Wire  Co.  v.  8t.  Louis  Bridge  A  Tunnel  R. 
Co.,  38  Mo.  App.,  on  page  191,  the  language  of  Thom|>- 
son,  J.^  delivering  the  opinion  of  the  court,  is  as  follows: 
'*But  it  is  argued  that  the  statute,  not  being  retroactive  in 
its  terms,  is  to  be  construed  as  prospective  only,  and  as  not 
having  the  effect  of  abrogating  existing  contracts  in  conflict 
with  its  prohibitions.  We  do  not,  of  course,  question  the 
general  principle  that  courts  uniformly  refuse  to  give  to 
statutes  a  retrospective  operation  whereby  rights  previously 
vested  are  injuriously  affected,  unless  compelled  to  do  so 
by  language  so  clear  and  positive  as  to  leave  no  room  tor 
doubt  that  such  was  the  intention  of  the  legislature.  This 
principle  has  been  affirmed  so  often  by  the  suprime  court 
of  the  United  States  that  it  must  be  conceded  to  be  a  well 
settled  principle  to  be  applied  in  the  interpretation  of  fed- 
eral statutes.  {Chew  Heong  v.  United  States,  112  U.  S., 
536,  659 ;  United  States  v,  Heth,  3  Cranch  [U.  S.],  398, 
413;  Murray  v,  Gibson,  15  How.  [U.  S.],  421,  423;  iMc 
Eioen  V.  Den,  24  How.  [U.  S.],  242,  244;  Harvey  v,  Tyler, 
2  Wall.  [U.  S.],  328,  347;  Sohn  v.Waterson,  17  Wall. 
[U.  S.],  596,  599;  Twenty  Per  Cent  Cases,  20  Wall.  [U. 
S.],  179,  187.)  It  is  possibly  of  more  peculiar  application 
in  the  interpretation  of  federal  than  of  state  statutes,  sin<^ 
no  prohibition  rests  upon  congress  from  passing  laws  im- 
pairing the  obligation  of  contracts,  such  as  the  federal  con- 
stitution imposes  upon  the  legislatures  of  the  states.  But 
notwithstanding  this,  we  are  clear  of  all  doubt  that  it  was 
the  purpose  of  congress,  in  enacting  this  statute,  to  put  an 
end  to  all  existing  contracts  and  arrangements,  producing 
unjust  discrimination  among  shippers  upon  interstate  i*ail- 
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ways.  It  is  a  most  important  geueral  police  regulation, 
designed  to  prohibit  and  suppress  great  abuses  which  had 
sprung  up  among  interstate  pubh'c  carriers,  whereby  pref- 
erences were  given  to  wealthy  and  favored  shippers,  which 
had  the  effect  of  driving  out  of  business  and  destroying 
those  who  were  not  thus  favored.  It  would  greatly  im- 
pair its  effect  to  hold  that  it  does  not  operate  to  abrogate 
existing  contracts  which  are  opposed  to  its  prohibitions. 
Such  a  holding  would  open  the  door  to  fraudulent  evasions 
of  it  by  the  making  of  contracts  creating  unjust  discrimi- 
nations and  antedating  them  so  as  to  place  them  seemingly 
beyond  its  reach." 

The  supreme  court  of  Montana  in  Bullard  v,  Noiihern 
P.  R.  Co.y  reported  in  46  Am.  &  Ei)g.  R.  Cas.,  made  use 
of  the  following  language,  which  will  be  found  on  pages 
244,  245  of  the  volume  just  named:  ''If  the  contract 
mentioned  in  the  complaint  has  been  fulfilled,  it  is  plain 
that,  afler  the  act  of  congress  ()ecame  effective,  and  during 
the  period  specified  in  the  pleadings,  there  would  have  been 
a  discrimination  in  favor  of  the  respondent  by  the  appel- 
lant in  the  sum  of  $590.95  on  account  of  the  transporta- 
tion of  his  goods.  In  other  words,  the  patrons  of  the 
Northern  Pacific  Railroad  Company,  who  had  no  special 
agreement,  would  pay  this  amount  for  the  same  servic*e  in 
excess  of  what  would  be  demanded  of  the  respondent.  It 
has  been  adjudge  i  in  many  cases  that  when  these  circum- 
stances arise,  the  contract,  which  was  entered  into  by  the 
parties  in  this  action,  is  contrary  to  public  policy,  and  can- 
not be  enforced.  (Messenger  v,  Pennsylvania  R,  Co.,  36  X. 
J.  Law,  407,  affirmed  37  N.  J.  Law,  531;  Schofield  v. 
Lake  Shore  &  M.  C.  R.  Co.,  43  O.  St.,  671,  23  Am.  & 
Eng.  R.  Cas.,  612;  Christie  v.  Missouri  P.  R,  Co.,  94 
Mo.,  453,  32  Am.  &  Eng.  R.  Cas.,  413;  Chicago  &  A.  R. 
Co.  V.  People,  67  III.,  11 ;  Indianapolis,  D.  &  S.  R.  Co.  v. 
Ervin,  118  III,  250,  27  Am.  &  Eng.  R.  Cas.,  8.)'' 

In  Fitzgerald  v.  Grand  Trunk  R.   Co.,  22  Atl.  Rep., 
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on  page  77  et  seq.,  is  found  the  following  language  of 
Powers,  J.,  delivering  the  opinion  of  the  supreme  court 
of  Vermont :  ^'  In  this  case  it  is  to  be  noted  that  the  con- 
tract called  for  a  transportation  of  the  lumber  through 
three  states;  such  carriage,  therefore,  is  commerce  between 
the  states  within  the  meaning  of  article  1,  section  8,  of  the 
federal  conslitufion.  Such  commerce  is  solely  regulated 
hy  congress,  and  when  parties  make  contracts  to  engage  in 
interstate  commerce,  they  are  held  to  do  so  on  the  basis  and 
with  the  understanding  that  changes  in  the  law  applicable 
to  their  contracts  may  be  made.  There  can,  in  the  nature 
of  things,  be  no  vested  right  in  an  existing  law  which  pre- 
cludes its  change  or  appeal,  nor  vested  right  in  the  omis- 
sion to  legislate  upon  a  particular  subject  which  exempts  a 
contract  from  the  effect  of  subsequent  legislation  upon  its 
subject-matter  by  competent  legislative  authority.  (Cooley, 
Const,  Lim.,  284, 574 ;  Thorpe  v.  Rutland  &  B.  R.  Co.,  27 
Vt.,  140;  Ogdm  v,  Saunders,  12  Wheat.  [U.  S.],  214;  SUUe 
V,  HolmeSy  38  N.  H.,  225.)  The  power  to  regulate  commerce 
between  the  states  is  one  giVen  expressly  in  the  constitu- 
tion to  congress.  The  interstate  act  was  called  into  being 
by  reason  of  the  making  of  contracts  like  the  one  at  bar. 
Unjust  discrimination  was  oue  of  the  chief  evils  in  trans- 
portation which  congress  attempted  to  end  by  this  act,  and 
we  see  no  reason  why  the  act  could  not  as  properly  put  an 
end  to  a  contract  already  working  the  mischief  as  to  pro- 
hibit the  making  of  one  in  the  future.  The  case  then 
comes  to  this:  The  plaintiffs  seek  to  enforce  a  contract 
which  is  prohibited  by  law.  The  doctrine  is  elementary 
that  whenever  the  plaintiff  is  compelled,  in  order  to  make 
out  his  case,  to  show  the  illegal  contract,  he  cannot  re- 
cover." 

The  following  language  of  Judge  Cooley  is  reported  in 
Kentucky  &  Indiana  Bridge  Co.  v.  Louisville  A  N,  R.  Co,, 
34  Am.  &  Eng.  R.  Cas.,  on  page  653:  "The  slightest  ex- 
amination of  the  act  to  regulate  commerce  will  make  it 
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evident  that  congress  has  not  undertaken  thereby  to  med- 
dle with  contracts  or  to  affect  them  in  any  way  except  as 
they  may  incidentally  be  affected  by  the  rules  it  lays  down 
and  the  regulations  it  prescribes.  Those  rules  and  regula- 
tions are  in  the  nature  of  police  laws.  They  are  prescribed 
that  facilities  created  for  the  public  benefit  may  not  be 
abused,  tliat  right  may  be  done  and  public  conveniences  of 
a  certain  class  made  as  useful  as  possible.  It  is  not  one  of 
the  purposes  of  congress  that  contracts  shall  be  abrogated, 
much  less  that  the  obligation  of  this  particular  contract  now 
brought  to  our  attention,  and  which  the  act  in  no  way  re- 
fers to,  shall  in  any  particular  be  impaired  or  interfered 
with.  But  the  act  to  regulate  commerce  is  a  general  law, 
and  contracts  are  always  liable  to  be  more  or  less  affected 
by  general  laws,  even  when  in  no  way  referred  to.  This 
is  the  case  with  state  laws  as  well  as  with  federal.  There 
probably  was  never  an  act  passed  in  restraint  of  the  sale  of 
intoxicating  drinks  which  did  not  affect  some  contracts 
and  render  their  literal  enforcement  impossible.  The  same 
may  be  said  of  the  federal  revenue  laws.  Nothing  is  more 
likely  than  that  a  considerable  change  in  customs,  regula- 
tions, or  custom  duties,  or  in  the  provisions  made  for  en- 
forcement of  excise  laws  will  deprive  some  party  of  a  right 
he  supposed  he  had  secured  by  contract.  But  this  inci- 
dental effect  of  the  general  law  is  not  understood  to  make 
it  a  law  impairing  the  obligation  of  contracts.  It  is  a  nec- 
essary effect  of  any  considerable  change  in  the  public  laws. 
If  the  legislature  had  no  power  to  alter  its  police  laws 
when  contracts  would  be  affected,  then  the  most  important 
and  valuable  reforms  might  be  precluded  by  the  simple  de. 
vice  of  entering  into  contracts  for  the  purpose.  No  doc- 
trine to  that  effect  would  be  even  plausible,  much  less 
sound  and  tenable." 

We  have  been  cited  to  no  case  in  conflict  with  the  views 
expressed  in  the  opinions  from  which  liberal  quotations 
have  just  been  made.     The  conclusions  arrived  at  and  the 
34 
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reasons  given  are  indorsed  by  all  the  authorities  of  which 
we  have  any  knowledge  or  of  which  any  citation  has  been 
made;  and  of  the  latter  class,  there  are  a  great  number 
which  it  has  been  deemed  inexpedient  to  embrace  within 
the  limits  of  this  discussion.  It  follows,  therefore,  both 
uj)on  authority  and  principle,  that  the  contract  for  the  spe- 
cial rate  of  three-fourths  of  a  cent  per  ton  per  mile  cannot 
be  held  to  obtain  unimpaired  by  the  act  of  congress  entitled 
"An  act  to  regulate  commerce,"  much  less  can  it  be  toler- 
ated that  the  enforcement  of  that  rate  should  be  made  the 
basis  of  recovery  of  amounts  paid  in  excess  thereof,  but 
which  were  charged  and  collected  upon  the  tariff  rate  of  the 
Missouri  Pacific  Railway  Company. 

Some  stress  seems  to  have  been  laid  upon  the  finding  that 
the  rate  of  three  cents  per  ton  per  mile  was  unreasonable 
and  unfair.  Section  9  of  the  act  to  regulate  commerce  is 
as  follows:  "That  any  person  or  per.-.ons  claiming  to  be 
damaged  by  any  common  carrier  subject  to  the  provisions 
of  this  act  may  either  make  complaint  to  the  commission, 
as  hereinafter  provided  for,  or  may  bring  suit  in  his  or 
their  own  behalf  for  the  recovery  of  the  damages  for  which 
huch  common  carrier  may  be  liable  under  the  provisions  of 
this  act,  in  any  .district  or  circuit  court  of  the  United  States 
of  competent  jurisdiction ;  but  such  person  or  persons  shall 
not  have  the  right  to  pursue  hoth  of  said  remedies,  and 
must  in  each  case  elect  which  one  of  the  two  methods  of 
procedure  herein  provided  for  he  or  they  will  adopt.  In 
any  such  action  brought  for  the  recovery  of  damages  the 
court  before  which  the  same  shall  be  pending  may  compel 
any  director,  oflicer,  receiver,  trustee,  or  agent  of  the  cor- 
poration or  company  defendant  in  such  suit  to  attend,  ap- 
pear, and  testify  in  such  case,  and  may  compel  the  produc- 
tion of  the  books  and  papers  of  such  corporation  or  company 
party  to  any  such  suit;  the  claim  that  any  such  testimony 
or  evidence  may  tend  to  crfminate  the  person  giving  such 
evidence  shall  not  excuse  such  witness  from  testifying,  but 
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such  evidenoe  or  testimony  shall  not  be  used  against  such 
person  on  the  trial  of  any  criminal  proceeding/'  It  will  be 
observed  that  this  section  provides  that  application  may  be 
made  for  the  redress  of  grievances  either  to  the  interstate 
commission  provided  for  in  the  act^  or  to  any  district  or 
circuit  court  of  the  United  States  of  competent  jurisdiction. 
There  is  no  provision  in  the  act  which  authorizes  suit  to  be 
commenced  in  the  state  courts,  as  was  provided  in  the  act  for 
the  recovery  of  the  penalty  for  the  exactiou  of  usury  by  na- 
tional banks.  Even  under  this  act  last  referred  to,  which 
provided  specially  that  such  jurisdiction  might  be  exercised 
by  state  courts,  it  was  strenuously  insisted,  and  by  some 
courts  even  held  in  the  teeth  of  the  language  of  the  act 
itself,  that  the  jurisdiction  to  enforce  the  provisions  of  that 
act  was,  from  the  nature  of  the  case,  limited  to  the  federal 
courts  alone.  It  would  seem,  from  an  examination  of  the 
''Act  to  r^ulate  commerce, '^  that  as  to  the  particular  form 
of  grievance  alleged  in  this  action  congress  has  provided  a 
commission,  to  which  application  should  have  been  male, 
after  April  5,  1887,  for  the  adjustment  of  rates,  if,  as 
found  by  the  courts,  those  exacted  from  the  Construction 
Company  were  unreasonable  and  unfair;  or  the  aggrieved 
party  might  sue,  in  a  district  court  of  the  United  States 
having  jurisdiction,  for  damages  occasioned  by  such  unfair 
exaction. 

The  view  which  we  take  as  to  the  federal  jurisdiction, 
being  exclusive  in  regard  to  the  matter  now  under  consid- 
eration, is  not  without  the  support  of  very  respectable 
authorities. 

In  Copp  V,  Louisville  &  N.  R.  Co.y  the  supreme  court  of 
the  state  of  Louisiana,  in  46  Am.  &  Eng.  R.  Cas.,  employed 
the  following  language,  which  is  found  on  page  634: 
''In  the  instant  case  the  right  asserted  by  the  plaintiff 
is  claimed  under  an  act  of  congress,  which  specifies  the 
remedy  for  its  enforcement.  This  circumstance  suffices  to 
evidence  that  congress  saw  fit  to  give  the  federal  courts  ex- 
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elusive  jurisdietioD.  Thef  motive  which  induced  such  leg- 
islation may  have  been,  and  no  doubt  is,  to  create  one  en- 
tire and  complete  system  and  provide  for  the  necessary 
uniform  machinery  to  make  it  effective  on  an  important 
and  vital  subject  of  national  interest.  (See  further,  Suther- 
land, Stat.  Const.,  sec.  399 ;  Dudley  v.  Mayhew,  3  N.  Y.,  9 ; 
The  Moses  Taylor,  4  Wall.  [U.  S.],  429;  Martin  v.  Hunter, 
1  Wheat.  [U.  S],  334;  Ex  parte  McNiel,  13  Wall.  [U.  S.], 
236.r 

In  Coxe  Brothers  v,  Lehigh  Valley  R,  Cb.,  4  Interstate 
Commerce  Commission  Reports,  on  page  578,  is  found  the 
following  language :  *^  The  act  to  r^ulate  commerce,  which 
declares  every  unjust  and  unreasonable  charge  to  be  unlaw- 
ful, and  requires  its  provisions  to  be  enforced  by  the  com- 
mission, confers  the  power  to  determine,  and  imposes  on  the 
commission  the  duty  of  determining,  what  are  the  reasona- 
ble rates  which  the  charges  may  not  exceed,  as  well  aa 
what  are  unreasonable." 

In  Swift  V.  Philadelphia  &  R.  R.  Co.,  58  Fed.  Rep., 
858,  and  in  three  other  cases  of  the  same  nature  submitted 
at  the  same  time  in  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Illinois,  in  an  opinion  filed  No- 
vember 28,  1893,  Grosscup,  J.,  said:  "The  courts  of  the 
United  States  have  had  many  occasions  to  enforce  the  com- 
mon law,  but  in  every  instance  it  has  been  as  the  munici- 
pal law  of  the  state  by  which  the  subject-matter  was 
affected.  Outside  of  the  interstate  commerce  act  there  is 
no  enactment  of  congress  and  no  self-operating  provision  of 
the  federal  constitution  which  expressly  or  by  implication 
evidences  a  command  or  purpose  to  interfere  with  the  free- 
dom of  interstate  commerce  or  lay  any  restraint  upon  the 
rights  of  carriers  or  shippers  engaged  therein.  {Weltonv. 
State  of  Missouri,  91  U.  S.,  282;  Brown  v.  Huston,  114 
U.  S.,  822.)  The  question  then  arises,  is  the  municipal  law 
of  the  state  applicable  to  the  transaction  set  forth  in  the 
declaration?     Is  the  act  or  contract  of  the  carrier  who  ac- 
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oepts  goods  for  carriage  from  one  state  into  another  subject 
to  that  particular  provision  of  the  municipal  law  of  the 
several  states  where  the  goods  are  taken,  or  through  which 
they  are  conveyed,  which  prohibits  the  exaction,  of  unrea- 
sonable rates?  There  can  be  no  doubt  that  to  congress  is 
given,  by  the  constitution,  the  absolute  power  to  regulate 
commerce  between  the  states.  This  power,  independently 
of  l^islation,  is  not  necessarily  exclusive  of  the  right  of 
the  states  to  reasonably  regulate  such  incidents  of  interstate 
commerce  lying  within  their  respective  jurisdictions,  as 
wharves^  pilots,  harbors,  roads,  bridges,  etc.  A  wharf, 
harbor,  or  bridge  lying  within  a  state  is  a  tangible  entity 
over  which  the  laws  of  the  state  extend.  The  cost  of  their 
creation  and  the  expenses  of  their  maintenance  make  the 
imposition  of  tolls  and  charges  not  only  reasonable  but 
necessary.  These  must  be  enforced  by,  and  subject  to, 
some  law,  and  in  the  absence  of  congressional  legislation 
there  is  no  law  except  that  of  the  state.  The  application 
of  the  state  law  in  such  cases  is  not  inconsistent  with  the 
general  power  conferred  upon  congress,  and  does  not  intro- 
duce into  commerce  between  the  states  either  confusion  or 
restraint.  Such  regulations  may  exist  harmoniously  with 
regulations  imposed  by  other  states  upon  wharves,  har- 
bors, and  bridges  within  their  territorial  limits.  But 
the  fixing  of  a  rate  for  the  carriage  of  goods  from 
one  state  to  another  is  not  simply  an  incident  of,  or 
appurtenance  to,  commerce,  but  is  the  very  core  and 
essence  of  interstate  commerce.  It  is  not  a  physical  entity 
within  the  limits  of  a  state,  and  it  cannot  be  subject  to 
r^ulation  in  one  state  without  coming  into  interfer- 
ence with  the  equally  rightful  regulations  of  other  states, 
and  thus  producing  hopeless  contradiction  and  confusion. 
How  can  Illinois  determine  what  is  a  reasonable  charge  for 
carriage  across  Indiana,  Ohio,  or  Pennsylvania?  The 
reasonableness  of  such  rate  depends,  among  other  things, 
upon  the  cost  of  construction  and  wages  paid  beyond  her 
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jurisdiction;  the  amount  of  capitalization  allowed,  and 
taxes  and  assessments  exacted  by  other  jurisdictions;  the 
terms  of  contracts  for  the  interchange  of  freight  between 
carriers  made  and  allowed  nnder  the  laws  of  other  states, 
and  the  amount  of  traffic  carried  which  may,  in  torn,  be 
affected  by  the  laws  of  the  other  states  governing  the  ac- 
quisition of  or  cousolidation  with  other  lines.  These  and 
many  others  are  the  elements  of  the  cost  of  carriage,  and 
before  the  reasonableness  of  a  rate  can  be  determined,  the 
cost  must  be  ascertained.  The  reasonableness  of  rates  for 
such  long  distances  and  over  different  methods  of  convey- 
ance can  only  be  approximately  ascertained  at  best  by  men 
of  special  learning  and  equipment  in  such  matters.  Is  it 
possible  that  the  constitution  contemplates  that  such  learn- 
ing can  be  found  in  the  courts  and  juries  of  every  county 
traversed  by  a  line  one  thousand  miles  long?  I  am  of 
the  opinion  that  a  rate  for  the  carriage  of  interstate  com- 
merce, dependent,  as  it  is,  for  its  reasonableness  upon  so 
many  different  considerations  of  expenditure,  business,  and 
interpretations  of  the  laws  of  different  states,  is  essentially 
a  national  affair,  and  its  regulation  is,  therefore,  exclusively 
national.  The  rate  of  carriage  is  the  heart  pulse  of  com- 
merce, and  can  be  subject  safely  to  a  single  source  of  re- 
straint only;  many  restraints  themselves,  entirely  differ- 
ent and  inconsistent  with  each  other,  would  destroy  the 
very  possibility  of  uniformity  or  fixedness  of  rates.  It 
follows,  therefore,  that,  in  my  opinion,  the  local  municipal 
law  of  the  several  states  is  not  applicable  to  the  reasona- 
bleness of  these  rates,  and  cannot  be  appealed  to  as  a  basis 
for  suits  such  as  these."  In  the  latter  part  of  this  opinion, 
Grosscup,  J.,  said :  *'  Tiie  right  to  question  the  reasonable- 
ness of  an  interstate  commerce  rate  is  a  matter  of  primary 
as  well  as  of  exclusive  jurisdiction  in  the  federal  courts.  It 
does  not  reside  in  the  jurisdiction  of  the  state  courts,  or  of 
the  federal  courts  acquired  by  the  fact  of  diverse  citizen- 
ship."  This  decision  was  upon  the  question  of  the  right  of 
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removal  from  a  state  to  a  federal  court,  it  is  true,  as  indi- 
cated in  the  sentence  last  quoted,  but  the  principles  enun- 
ciated are  fairly  applicable  to  the  question  which  we  have 
nnder  consideration.  Upon  the  general  principle  which 
we  have  been  discussing,  the  language  of  Cobb,  J.,  as 
found  in  Keith  o.  Tilford,  12  Neb.,  on  page  273,  is  as  fol- 
lows: ''There  can  be  no  doubt  of  the  correctness  of  the 
proposition  to  which  plaintiffs  in  error  cite  numerous  au- 
thorities, that  where  the  statute  confers  a  right  and  pre- 
scribes adequate  means  of  protecting  it,  the  proprietor  of 
the  right  is  confined  to  the  statutory  remedy.''  (See,  also, 
Teoumseh  Town  Site  Case,  3  Neb.,  284,  and  Richards  v. 
Oommimonera,  Clay  County,  40  Neb.,  45,  and  cases  therein 
cited.)  It  necessarily  follows  that  the  interstate  commerce 
act  required  the  abrogation  of  all  special  rates  by  railroads 
affected  by  its  provisions,  and  that  though  the  uniform 
rate  put  in  operation  by  the  railroad  company  under  stress 
of  the  act  to  regulate  commerce  may  be  unreasonable  and 
unfair,  yet  that  the  federal  authorities  named  in  the  act  it- 
self have  exclusive  jurisdiction  to  inquire  into  and  redress 
grievances  on  that  score.  We  are,  therefore,  constrained 
to  disallow  the  item  of  overcharges,  for  the  repayment  of 
which  subsequent  to  April  5,  1887,  the  trial  court  found 
the  Missouri  Pacific  Railway  Company  liable. 

16.  The  trial  court  found  that  the  Missouri  Pacific 
Railway  Company  had  paid  out  for  right  of  way  necessary 
for  the  construction  of  the  railroads  contemplated  by  the 
contracts  hereinbefore  referred  to,  the  sum  of  $58,758.39 
before  this*  suit  was  begun,  and  $6,601.91  since,  and  that 
the  defendant  was  entitled  to  recover  that  sum  from  the 
Construction  Company.  As  between  the  Construction 
Company  and  the  Denver,  Memphis  &  Atlantic  Railroad 
Company,  as  well  as  between  the  Construction  Company 
and  the  other  roads  of  which  the  building  was  undertaken 
by  the  Construction  Company,  the  contract  required  in 
each  case  that  the  Construction  Company  should  pay  for 
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the  necessary  right  of  way.  There  exists  neither  in  the 
evidence  nor  in  the  pleadings  any  grounds  proved  or  alleged 
for  shifting  this  payment  for  the  right  of  way  so  that  the 
Missouri  Pacific  Railway  Company  should  be  liable  for  it, 
and  as  the  last  named  railway  company  has  been  compelled 
to  pay  the  above  amounts^  it  is  entitled  to  a  reimbursement 
thereof  with  interest. 

The  last  item  allowed  by  the  trial  court  was  of  interest 
at  the  rate  of  six  per  centum  per  annum  on  the  suras  found 
due  respectively.  Section  2,  chapter  44,  Compiled  Stat- 
uteSy  provides:  ^^ Interest  upon  the  loan  or  forl>earance  of 
money,  goods,  or  things  in  action  sliall  be  at  the  rate  of 
seven  dollars  per  year  upon  one  hundred  dollars,  unless  a 
greater  rate,  not  exceeding  ten  per  cent  per  annum,  be 
contracted  for  by  the  parties.''  Clearly  in  this  state  the 
rate  upon  such  items  as  we  have  considered  should  be  reck- 
oned at  the  rate  of  seven  per  cent  per  annum  from  the  date 
that  each  cause  of  action  arose.  There  might  be  such  con- 
trolling facts  that  resort  would  be  had  to  the  laws  of  an- 
other state  to  determine  what  rate  of  interest  should  be 
allowed  between  the  parties.  No  showing  has  been  made, 
however,  as  to  such  facts;  neither  has  there  been  submitted 
any  evidence  of  a  different  rate  of  interest  from  that  of 
Nebraska  prevailing  elsewhere.  We  must,  therefore,  pre- 
sume that  the  laws  of  other  states  are  the  same  as  our  own. 
{Ruth  V.  Lowrey,  10  Neb.,  260;  Lord  v.  State,  17  Neb., 
526.)  Interest  upon  the  several  items  found  due  will^ 
therefore,  be  reckoned  from  the  commencement  of  this  ac- 
tion, for  want  of  a  more  satisfactory  basis,  at  the  rate  of 
seven  per  cent  per  annum. 

It  is  unnecessary  to  note  in  detail  the  several  items  as  to 
which  there  is  no  controversy  between  the  parties;  these 
will,  therefore,  be  accepted  as  fully  established.  There  is 
due  on  account  of  these  items,  and  based  upon  the  several 
matters  which  have  been  discussed  at  length,  as  between 
the  Fitzgerald  &  Mallory  Construction  Company  and  the 
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Missouri  Pacific  Railway  Company,  the  amounts  herein- 
after set  forth. 

From  the  Missoari  Pacific  Railway  Company  to  the 
Construction  Company  aforesaid  there  is  found  due  the 
following  items: 

For  refund  of  passenger  fares $4^638  51 

For  labor 93  50 

For  material  furnished 11,396  75 

For  water  furnished 3  00 

For  coal  furnished 11  00 

For  rails  and  ties  furnished 7,098  3  7 

Engine  supplies 536  69 

Labor  and  material  (account  bridges) 1,194  57 

Taxes 1  00 

Mail  service 1,055  41 

Construction  Verdigris  Valley  R.  R 36,869  01 

Construction  Winfield,  Texas  &  Gulf  R.  R..  18,028  84 

Overcharges  on  merchandise  1  66 

Equipment  purchased  (cars  and  engines) 132,735  03 

Overcharges  on  material  (Horace) 163  72 

Miscellaneous  items 12,988  87 

Overcharges  on  freight  prior  to  April   1, 

1887 17,769  46 

Interest  paid  Jay  Gould,  Cr.  September  1, 

1887 62,500  00 

Additional  stall  roundhouse,  Chivington....  1,000  00 

Extra  grading  at  Chivington 6,000  00 

Material  at  Chivington,  October,  1888 16,241   16 

Material  at  Chivington   since    November, 

1888 19,680  00 

Material  at  Chivington,  tax  sale 16,910  59 

Ten  per  cent  discount  on  $5,000,000 500,000  00 

Reduction  of  $1,000  per  mile  on  36  miles...  36,000  00 

Miscellaneous  material  at  Chivington •  5,000  00 

Tel^raph  line 25,703  03 

Extra  ties  on  D.,  M.  &  A 23,192  07 
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Stock  yards  and  pens $11,800  00 

Fencing,  Chetopa  &  Conway  Springs  di- 
vision   1,522  98 

Turn-tables,  Conway  Springs  division 4,522  01 

Extra  nut-locks,  D.,  M.  &  A 2,223  92 

Interest  to  December  24, 1893,  7  per  cent...  341,873  33 

Total $1,318,654  27 

There  is  due  the  Missouri  Pacific  Railway  Company 

from  the  Fitzgerald  &  Mallory  Construction  Company: 

For  freight  charges $28,766  17 

Tickets  furnished 881  54 

Water  furnished 46  50 

Taxes  paid 1,021  38 

Coal  furnished 3,197  38 

Cars  destroyed 334  63 

Cars  repaired 1,117  49 

Rent  of  cars - 20  00 

Cross-ties  furnished 110,776  49 

Overcharges  on  freight  transported 413  07 

Labor  and  material  furnished 1,921  76 

Recording  deeds 13  80 

Judgment  and  cost  of  right  of  way  prior  to 

suit 58,758  39 

Paid  T.  J.  Prosser  &  Co 26,766  39 

Loss  and  damage  on  shipments 47  13 

Stoves,  etc 113  59 

Bridge  materials  furnished 186  00 

Labor  and  material  (account  bridges) 23,673  00 

Drawbacks  (overcharge  and  shortage) 839  59 

Expenses  paid  on  right  of  way 5,521  05 

Paid  M.  S.  Carter  &  Co 513  90 

Paid  J.  B.  Colt  &  Son 18,830  31 

Paid  T.  J.  Hillard 13,106  44 

Cash,  Russell  Sage,  December  28,  1887 10,000  00 

Cash,  Jay  Gould,  December  28, 1887 20,000  00 
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Cash,  George  Qould,  January  23,  1888 $10,000  00 

Caah,  A.  H.  Calef,  January  26,  1888 20,000  00 

Paid  taxes  at  Cbivington  tax  sale 3,060  40 

For  right  of  way  since  suit •  6,601  91 

September  22, 1887,  overpayment  on  bonds,  43,640  00 

Interest  to  December  24, 1893,  at  7  per  cent,  143,664  88 

Total $663,712  19 

On  the  24th  day  of  December,  1893,  there  was  due  upon 
an  accounting  between  the  parties  named  a  balance  of  seven 
hundred  and  sixty-four  thousand  nine  hundred  and  forty- 
two  dollars  and  eight  cents  ($764,942.08),  the  difference 
between  the  above  totals,  from  the  Missouri  Pacific  Rail- 
way Company  to  the  Fitzgerald  &  Mallory  Construction 
Company,  on  which  sum,  from  the  date  last  mentioned, 
interest  is  to  be  computed  at  the  rate  of  seven  per*cent  per 
annum,  and  judgment  in  this  court  shall  accordingly  be 
rendered  as  of  the  date  of  the  filing  of  this  opinion,  such 
judgment,  when  rendered,  to  draw  interest  at  the  same  rate* 
It  is  further  ordered,  that  upon  the  rendition  of  judgment, 
as  aforesaid,  this  cause  be  remanded  to  the  district  court 
of  Lancaster  county,  Nebraska,  with  instructions  to  that 
court  to  enforce  the  collection  of  such  judgment;  and  that 
upon  its  collection  a  receiver  be  appointed  by  said  district 
court,  who  shall  be  authorized  to  collect,  receipt  for,  and 
pay  out  the  proceeds  of  the  judgment  above  provided  for 
(also,  such  other  assets  of  said  Construction  Company  as 
may  be  within  the  jurisdiction  of  said  court),  under  such 
regulations,  rules,  and  proceedings  as  by  said  district  court 
shall  be  judged  equitable  and  proper. 

The  judgment  of  the  district  court  is  reversed  and  a 
judgment  in  favor  of  the  Fitzgerald  A  Mallory  Construc- 
tion Company  against  the  Missouri  Pacific  Railway  Com- 
pany is  directed. 

Judgment  aooordinqlt. 
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Ragan  and  Irvine,  CC,  dissenting. 

We  cannot  concur  in  the  conclusion  adopted  by  the  court. 
In  our  opinion  the  judgment  should  be  very  different,  and 
for  reasons  which  we  shall  proceed  to  state. 

The  Denver,  Memphis  &  Atlantic  Railroad  Company 
(hereinafter  referred  to  as  the  "Denver  Company")  was 
incorporated  in  Kansas  for  the  purpose  of  constructing  a 
railroad  from  Denver  to  Memphis,  extending  through  the 
state  of  Kansas.  This  company  made  a  contract  with  the 
plaintiff  and  S.  H.  Mallory  for  the  construction  of  a  por- 
tion of  its  Dad.  The  terms  of  the  contract  are  not  mate- 
rial to  this  case.  Fitzgerald  &  Mallory  proceeded  under 
the  contract  to  the  extent  of  grading  about  sixty  miles  of 
the  road-bed,  when  funds  seem  to  have  been  exhausted, 
and  it  became  necessary  to  adopt  some  new  plan  of  construc- 
tion. Mr.  Mallory  and  an  officer  of  the  Denver  Company 
proceeded  to  New  York  for  the  purpose  of  interesting 
some  large  railroad  company  in  the  enterprise.  Negotia- 
tions were  begun  with  the  officers  of  the  Missouri  Pacific 
Railway  Cufupany,  chiefly  with  Mr.  Jay  Gould,  its  presi- 
dent; Mr.  Fitzgerald  also  being  in  New  York  and  taking 
part  in  the  negotiations  in  some  of  their  stages.  As  a  re- 
sult of  these  negotiations  it  was  agreed  between  certain 
officers  of  the  Missouri  Pacific  and  Messrs.  Fitzgerald  & 
Mallory  that  a  construction  company  should  be  incorpo- 
rated, the  stock  of  which  should  be  taken  by  Messrs.  Fitz- 
gerald &  Mallory,  and  certain  other  persons,  most  of  whom 
were  interested  in  the  Missouri  Pacific.  Accordingly  the 
Fitzgerald  &  Mallory  Construction  Company  (hereinafter 
referred  to  as  the  "Construction  Company")  was  incorpo- 
rated under  the  laws  of  the  state  of  Iowa,  the  expressed 
object  of  the  corporation  being  the  construction  of  railroads 
by  contract,  and  the  operation  thereof,  mining  for  coal 
or  other  minerals,  quarrying  stone  and  other  materials. 
It  does  not  seem  to  have  ever  been  contemplated  that  the 
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Construction  Company  should  do  a  general  business,  but 
merely  that  it  should  construct  the  Denver  road  and  other 
roads  in  connection  therewith.  This  Construction  Company 
had  a  board  of  five  directors,  composed  of  Mr.  Fitzgerald, 
Mr.  Mai  lory,  and  three  other  gentlemen  closely  associated 
in  business  with  the  two  named,  and  presumably  friendly 
to  their  interests.  The  capital  stock  of  this  company  was 
at  first  one  million  dollars,  but  was  afterwards  increased 
to  one  million  and  a  half.  Of  this  Mr.  Fitzgerald  and 
Mr.  Mallory  never  owned  more  than  one-fifth;  almost 
all  of  the  remainder  being  taken  by  i)erson9  who  were  di- 
rectors of  the  Missouri  Pacific.  Upon  April  26,  1886, 
soon  after  the  Construction  Company  was  incorporated, 
a  contract  was  entered  into  between  the  Denver  Company 
and  the  Construction  Company  whereby  the  Construction 
Company  agreed  to  furnish  materials  and  money  and  to 
construct  the  Denver  Company's  road.  In  consideration 
thereof  the  Denver  Company  agreed  to  pay  the  Construc- 
tion Company  its  stock  and  all  its  bonds,  being  $16,000 
per  mile  of  each,  at  such  times  and  in  such  settlements  as 
the  Construction  Company  might  require.  The  Denver 
Company  also  agrecvl  to  deliver  to  the  Construction  Com- 
pany all  municipal  and  county  bonds  and  all  donations 
that  might  be  voted  to  the  Denver  Company  and  to  pro- 
cure the  right  of  way,  but  the  Construction  Company  was 
to  pay  therefor.  Upon  the  completion  of  the  road  the 
Construction  Company  was  to  equip  it  with  at  least  SI ,000 
per  mile  of  rolling  stock.  The  road  was  to  be  built  as  it 
might  be  thereafter  located,  properly  graded  according  to 
the  engineer's  survey,  furnished  with  oak  ties,  on  curves 
not  less  than  2,600  to  the  mile,  and  steel  rails  not  less  than 
fifty-six  pounds  to  the  yard.  There  were  also  to  be  such 
depots  and  stations  as  the  Denver  Company  might  deter- 
mine, all  necessary  siding  and  turn-outs,  and  the  road  gen- 
erally was  to  be  constructed  ^' equal  to  the  roads  now  being 
built  in  southern  Kansas."  The  foregoing  states  the  sub- 
stance of  the  whole  contract. 
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UpoD  May  4, 1886,  a  contract  was  entered  into  between 
the  Construction  Company  and  the  Missouri  Pacific  re- 
ferring to  that  between  the  Construction  Company  and  the 
Denver  Company  and  making  it  a  part  of  the  new  agree- 
ment, and  reciting  further  that  the  Missouri  Pacific  ''is 
desirous  of  obtaining  control  of  the  said  line  of  road/' 
The  agreement  then  follows  that  the  Construction  Com- 
pany shall  sell  to  the  Missouri  Pacific  all  of  the  securi- 
ties to  be  received  from  the  Denver  Company,  less  the 
amount  of  stock  given  for  municipal  and  county  aid,  esti- 
mated at  $3,500  per  mile,  and  receive  in  payment  for  the 
same  $12,000  per  mile  of  Missouri  Pacific  five  per  cent 
bonds,  to  be  secured  by  a  deposit  of  the  Denver  securities 
with  a  trustee.  The  Construction  Company  also  agreed 
that  the  railroad  should  be  of  standard  gauge,  of  not  less 
than  fifty-six  pound  steel  rails,  2,600  ties  to  the  mile, 
stations  not  more  than  eight  miles  apart,  water  stations 
not  more  than  twenty  miles  apart,  and  that  the  road  should 
be  equal  in  its  general  character  ''to  the  road.s  now  being 
constructed  by  the  Missouri  Pacific  Railway  Company  in 
the  state  of  Kansas,  all  to  be  subject  to  the  approval  of  the 
chief  engineer^'  of  the  Missouri  Pacific.  An  addendum  to 
the  contract  provides  for  the  payment  of  these  securities 
upon  both  sides  upon  the  completion  of  the  road  in  ten- 
mile  sections,  and  for  the  transportation  of  men  and  ma- 
terials by  the  Missouri  Pacific,  at  the  actual  cost,  over  sucli 
portions  of  the  road  as  might  be  turned  over  to  the  Mis- 
souri Pacific  during  the  period  of  construction.  Afterwards, 
the  provision  for  settlements  as  ten-mile  sections  were 
completed  was  waived  by  the  parties,  as  was  also  the  re- 
quirement that  the  Construction  Company  should  equip 
the  road.  This  last  waiver  was  through  an  arrangement 
between  the  Construction  Company  and  the  Missouri  Pa- 
cific whereby  the  Construction  Company  was  to  omit  the 
equipment  and  receive  $11,000  instead  of  $12,000  per  mile 
of  Missouri  Pacific  bonds.     The   Denver  Company  wa.s 
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Dota  party  to  this  last  transaction  and  there  was  no  rebate 
made  in  payments  by  the  Denver  Company  to  the  Con- 
struction Company  on  that  account.  Upon  May  11  the 
board  of  directors  of  the  Construction  Company  approved 
both  these  contracts  and  one  of  its  directors  resigned  and 
Mr.  Russell  Sage,  a  director  of  the  Missouri  Pacific,  was 
elected  to  take  his  place.  Upon  November  3  two  other 
directors  resigned  and  Mr.  George  Gould  and  Mr.  Richard 
Cross  were  elected  in  their  stead.  Mr.  George  Gould  was 
then  assistant  to  the  president  of  the  Missouri  Pacific,  and 
the  following  year  became  acting  president  thereof.  Mr. 
Cross  was  a  member  of  the  banking  house  of  Morton, 
Bliss  &  Co.  The  trial  court  found  that  he  was  directly  or 
indirectly  interested  in  the  Missouri  Pacific,  but  we  find 
no  evidence  in  the  record  to  sustain  that  finding.  It  does 
not  appear  that  either  he  or  his  firm  was  so  interested,  but 
it  does  very  clearly  appear  from  the  evidence  that  upon  every 
occasion  when  there  wa.s  a  difference  of  opinion  among  the 
directors  Mr.  Cross  acted  with  Mr.  Gould  and  Mr.  Sage  and 
against  Mr.  Fitzgerald  and  Mr.  Mallory.  It  may  be  well 
to  state  here  that  the  directory  of  the  Denver  Company  was 
at  first  composed  of  men  whose  business  and  personal  rela- 
tions, and  whose  conduct  as  directors  indicate  that  they  were 
friendly  to  the  interests  of  Mr.  Fitzgerald  and  Mr.  Mallory, 
but  as  soon  as  the  Missouri  Pacific  had,  by  virtue  of  the 
contracts  referred  to,  obtained  an  instalment  of  stock  in  the 
Denver  Company,  a  meeting  of  that  company  was  held 
and  a  board  of  directors  elected,  a  majority  of  whom  were 
closely  connected  with  the  Missouri  Pacific.  Under  these 
contracts  there  was  eventually  constructed  a  line  of  rail- 
road from  Chetopa,  near  the  southeastern  corner  of  Kan- 
sas, in  a  generally  northwesterly  course  to  Larned,  on  the 
Arkansas  river,  and  another  line  from  McCracken,  a  short 
distance  west  of  the  center  of  the  state,  in  an  almost  west- 
erly course  to  the  Colorado  line.  There  was  also  constructed, 
under  contracts  substantially  similar  to  those  already  set 
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forth,  a  line  of  railroad  known  as  the  Kansas  &  South- 
western, about  twenty-five  miles  in  length,  and  under  still 
another  contract  about  two  miles  of  road  known  as  the 
Winfield,  Texas  &  Gulf.  No  controversy  arises  out  of 
the  construction  of  the  last  named  road  and  the  Construc- 
tion Company's  compensation  therefor  appears  in  the  ac- 
count below  as  an  admitted  item.  During  the  progress  of 
the  work  in  Kansas  a  company  known  as  the  Pueblo  & 
State  Line  Company  was  incorporated  under  the  laws  of 
the  state  of  Colorado.  This  company  will  be  hereinafter 
referred  to  as  the  '*  Pueblo  Company."  It  seems  to  have 
been  incorporated  in  the  interest  of  the  Missouri  Pacific  and 
by  officers  of  that  company.  Upon  August  16,  1887,  the 
Pueblo  Company  entered  into  a  contract  with  the  Construc- 
tion Company  for  the  construction  of  a  line  of  road  from 
Pueblo  easterly  to  a  connection  with  the  Denver  road,  and 
upon  the  same  day  the  Missouri  Pa(!ific  contracted  with  the 
Construction  Company  for  the  purcliase  of  the  stock  and 
bonds  of  the  Pueblo  road  and  payment  therefor  in  Mis- 
souri Pacific  bonds.  These  contracts  were  very  similar  to 
those  relating  to  the  Denver  road.  They  were  somewhat 
more  specific  in  their  provisions,  contained  no  require- 
ment for  equipping  the  road,  and  provided  for  bonds  upon 
the  Pueblo  road  at  $15,000  per  mile  and  stock  at  $10,000 
per  mile,  for  which  stock  and  bonds  the  Missouri  Pacific 
agreed  to  give  $12,000  per  mile  of  its  five  per  cent  bonds. 
This  line  of  road  was  built  by  the  Construction  Company. 
Controversies  having  arisen  out  of  various  transactions 
under  the  foregoing  contracts,  or  connected  therewith,  this 
action  was  brought  by  Fitzgerald,  for  himself  and  all  the 
other  stockholders  of  the  Construction  Company,  for  an 
accounting  between  the  Construction  Company  and  the 
Missouri  Pacific. 

The  fundamental  principle  to  be  observed  should  be  the 
discovery  of  the  real  nature,  purposes,  and  results  of  these 
transactions  and  proceedings.     Upon  their  face  the  con- 
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tracts  appear  to  he  grouped  as  follows:  One  class  between 
railroad  companies  and  the  Construction  Company,  con- 
templating the  construction  of  lines  of  railroad  and  the 
payment  therefor  in  stock  and  bonds,  a  transaction  reason- 
able and  legitimate  in  its  nature  when  unaccompanied  by 
elements  of  fraud.  Second,  another  series  of  contracts 
between  the  Construction  Company  and  the  Missouri  Pa- 
cific, whereby  the  Construction  Company  sells  the  stock 
and  bonds  so  obtained  and  receives  in  exchange  bonds  of 
the  Missouri  Pacific.  This  also  seems  upon  its  face  to  be 
«  legitimate  and  reasonable  transaction.  It  is  the  duty  of 
a  court,  es|)ecially  in  the  exercise  of  its  equitable  powers, 
to  look  behind  the  form  of  contracts  and  transactions  and 
reach  their  substance.  When  an  eifort  is  made  to  do  so  in 
this  case,  an  entirely  new  light  is  thrown  upon  the  whole 
enterprise,  and  facts  are  disclosed  which,  in  our  opinion, 
call  upon  the  court  to  apply  to  the  case  a  fundamental  and 
familiar  maxim  of  the  law  which  should  dispose  of  the 
whole  controversy,  at  least  so  far  as  the  interposition  of 
courts  is  ccmcerned. 

Examining  the  contracts  and  proceedings  thereunder  in 
this  light,  the  following  observations  are  made:  (1.)  The 
originally  contracting  railroad  companies  were  scarcely 
more  than  pa|)er  concerns,  without  property,  without  bona 
Jide  stock,  without  financial  responsibility,  without  any  re- 
sponsibility except  to  the  sovereign  power  of  the  states 
creating  them.  (2.)  The  Construction  Company,  out  of 
its  board  of  five  directors,  at  all  times  had  at  least  two 
members  of  the  directory  of  the  Missouri  Pacific,  and  for 
a  third  member  a  man  who  at  all  times  voted  with  the 
Missouri  Pacific  interests.  The  large  majority  of  the 
stock  of  the  Construction  Company  was  owned  by  Missouri 
Pacific  directors  and  stockholders.  (3.)  It  never  seems  to 
have  been  contemplated  that  the  Construction  Company 
should  do  a  general  business,  but  its  organization  and  op- 
eration was  a  device  to  assist  in  the  construction  of  these 
35 
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particular  lines  of  railroad.  (4.)  The  plain^  and  indeed  the 
express,  object  of  the  Missouri  Pacific  in  contracting  with 
the  Construction  Company  was  to  obtain  control  of  the 
railroads  so  to  be  constructed  by  the  acquisition  of  all  their 
stock  and  all  their  bonds.  (5.)  It  is  just  as  plainly  in- 
ferable that  the  accomplishment  of  this  object  was  one 
motive  which  led  the  Missouri  Pacific  stockholders  and 
directors  to  subscribe  to  the  stock  of  the  Construction 
Company.  (6.)  The  control  so  obtained  of  the  original 
corporations  enabled  the  Missouri  Pacific  in  some  manner 
to  arrange  with  those  companies  to  obtain  not  only  a  di- 
recting control  of  the  corporations  themselves,  but  actual 
possession  and  right  to  operate  their  tangible  property 
as  rapidly  as  it  was  brought  into  existence.  (7.)  Each 
one  of  these  original  companies  issued  capital  stock  and 
bonds  vastly  in  excess  of  the  cost  of  creating,  and  pre- 
sumably of  the  value  of  its  property.  To  illustrate: 
The  stock  of  the  Denver  Company  was  $16,000  a  mile, 
and  its  bonds  $16,000  a  mile.  The  stock  of  the  Pueblo 
Company  was  $10,000  a  mile,  and  its  bonds  $15,000  a 
mile.  The  other  companies  show  similar  figures.  The 
evidence  is  not  altogether  harmonious  as  to  the  cost  of  con- 
struction, but  it  may  safely  be  said  that  a  figure  between 
$10,000  and  $12,000  a  mile  would  amply  cover  the  whole 
cost  of  construction,  including  the  procurement  of  the  right 
of  way  and  the  purchase  of  material,-  the  erection  of  tele- 
graph lines,  the  construction  of  stations,  side  tracks,  stock 
pens,  and  all  other  things  possessed  by  the  companies. 
(8.)  The  bonds  of  the  Missouri  Pacific  with  which  these 
securities  were  bought  were  not  worth  at  the  outside  estimate 
much  more  than  par;  in  fact,  they  were  sold  by  the  Con- 
struction Company  at  ninety  cents.  (9.)  The  Missouri  Pa- 
cific was  careful  to  contract  in  all  cases  that  the  stock  and 
bonds  which  it  should  receive  should  be  issued  by  the 
original  companies,  except  that  in  regard  to  the  Kansas 
roads  an  exception  was  made  of  so  much  of  the  stock  as 
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might  be  issued  in  payment  for  local  aid  bonds.  This 
feature  will  be  hereinafter  referred  to.  (10.)  The  stock  of 
these  companies  being  delivered  to  the  Missouri  Pacific, 
and  there  being  no  evidence  as  to  any  future  disposition 
thereof,  it  is  to  be  presumed  that  the  Missouri  Pacific  still 
holds  it  for  the  purpose  of  maintaining  its  "control"  of 
the  original  companies.  (11.)  The  bonds  were  deposited 
with  a  trustee  to  secure  the  Missouri  Pacific  bonds  with 
which  they  and  the  stock  were  purchased,  but  the  Missouri 
Pacific  receives  the  interest  thereon  from  time  to  time.  (1 2.) 
While  the  arrangements  between  the  Missouri  Pacific  and 
the  companies  so  passed  under  its  "control"  do  not  ap- 
pear from  the  evidence,  in  view  of  the  fact  that  the  bonds 
of  these  companies  amount  in  their  aggregate  to  more  than 
the  cost  of  the  roads  and  that  they  bear  six  per  cent  inter- 
est, it  is  fair  to  presume  that  any  sums  paid  to  the  original 
companies  by  way  of  rentals  or  otherwise  in  payment  for  the 
privil^^  of  holding  and  operating  these  roads  is  al)-orl>ed 
in  the  payment  of  interest  on  the  bonds  and  so  pass  directly 
back  to  the  Missouri  Pacific.  If  any  surplus  remains,  it  is,  of 
course,  disposed  of  by  way  of  dividends  to  the  stockholders, 
— that  is,  the  Mi.s.souri  Pacific, — except  to  the  extent  of 
stock  in  the  Kansas  roads  held  by  the  municipalities  which 
saw  fit  to  impose  the  burden  of  taxation  upon  their  piti- 
zens  for  the  purpose  of  aiding  this  enterprise.  (13.)  So 
far  as  the  evidence  shows  what  became  of  the  Missouri 
Pacific  bonds  after  they  reached  the  Construction  Company, 
it  appears  ihat  nearly  all  of  them  were  sold  at  a  discount  to 
directors  of  the  Missouri  Pacific,  who  were  also  stockhold- 
ers in  the  Construction  Company.  It  therefoi*e  follows  that 
all  the  sources  of  income  created  by  these  complex  arrange- 
ments have  been  so  manipulated  that  the  income  passes 
either  directly  to  the  Missouri  Pacific  or  to  such  of  its  di- 
rectors as  seem  to  control  its  operations  and  also  those  of 
the  Construction  Company. 
From  these  observations  and  from  facts  upon  which  they 
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are  based  the  following  conclusions  seem  inevitable :  The 
whole  scheme  amounted  to  a  device  of  the  Missouri  Pa- 
cificy  or  those  having  its  control,  to  construct  certain  rail- 
roads in  Kansas  and  Colorado,  issue  stocks  and  bonds  vastly 
in  excess  of  the  value  of  the  property,  so  manipulate  them 
that  whatever  earnings  might  accrue  would  pass  to  the 
Missouri  Pacific  or  to  favored  stockholders  therein,  so 
that  the  Missouri  Pacific  and  those  stockholders  should 
receive  all  possible  benefits  from  the  transaction,  and  at  the 
same  time  assume  no  burdens,  leaving  all  the  financial  re- 
sponsibility upon  the  Construction  Company  and  all  the 
legal  responsibility  devolving  upon  a  railroad  company  in 
favor  of  the  state  upon  those  local  corporations  which  have 
been  heretofore  styled  the  original  companies,  and  which  it 
is  perfectly  fair  to  characterize  as  purely  paper  and  fictitious 
concerns  and  irresponsible  devices  for  the  purpose  of  exer- 
cising the  rights  granted  by  the  states  and  assuming  the 
obligations  imposed  upon  such  corporations  by  the  states, 
and  so  relieve  the  real  projector  and  promoter  of  the 
scheme  from  all  actual  responsibility.  The  overissue  of 
stock  and  bonds  is  in  itself  a  serious  and  probably  sufficient 
reason  for  oharaclerizing  the  transaction  as  fraudulent 

The  courts,  wherever  the  subject  has  arisen,  as  well  as 
the  text-writers,  have  announced  the  general  doctrine  that 
stock  certificates  purporting  to  be  paid  up  should  be  ac- 
tually so,  and  that  the  issuing  of  stock  gratuitously  at  a 
discount,  or  in  exchange  for  property  taken  at  a  known  and 
intentional  overvaluation,  is  a  fraud.  The  fraud  has  been 
variously  characterized  as  one  against  bona  fide  stockhold- 
ers, against  creditors,  ngainst  the  cor]K)ration  itself,  against 
the  public  and  upon  the  law.  It  is  not  often  that  a  remedy 
exists  for  such  a  fraud,  and  in  many  of  the  cases  the  courts, 
while  insisting  that  the  issue  of  fictitious  stock  is  a  fraud, 
have  been  compelled  to  deny  relief  against  it,  either  because 
the  parties  seeking  relief  were  estopped,  or  because  they 
were  not   the  sufferers.     This  result  does  not,  however. 
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render  the  language  of  the  courts  regarding  the  nature  of 
such  transactions  less  significant. 

In  lie  Ambrose  Lake  Tin  &  Copper  Mining  Co,,  L.  R, 
14,  Ch.  Div.  [Eng.],  390,  it  was  said  in  regard  to  such  a 
transaction :  *'  Whether  a  fraud  upon  which  any  action  can 
be  taken  has  been  committed  in  this  case,  I  am  not  at 
present  prepared  to  say,  but  that  a  fraud  was  intended  I 
have  not  the  least  doubt.  The  transaction  has  all  the 
badges  of  fraud. ^^ 

In  Barnes  r.  Browiiy  80  N,  Y.,  527,  the  court  said : 
''The  directors  assuming  to  issue  stock  in  that  way  (with- 
out consideration)  would  perpetrate  a  wrong  upon  the  cor- 
poration and  its  stockholders  and  a  fraud  upon  every  per- 
son who  took  such  stock  as  full  paid  stock,  relying  upon 
the  appearance,  and  deceived  thereby.^'   ' 

In  LoriUard  v,  Clyde,  86  N.  Y.,  384,  the  court  sus- 
tained the  formation  of  a  corporation  whose  stock  was  is- 
sued in  payment  for  steamers  purchased  from  the  stock- 
holders at  an  agreed  valuation  which  was  not  shown  to  be 
excessive,  but  it  was  said:  ^'If  it  had  appeared  that  the 
organization  of  the  corporation  in  this  way  was  a  device 
to  defraud  the  public  by  putting  valueless  stock  on  the 
market  having  an  apparent  basis  only,  a  different  question 
would  be  presented." 

Gilman,  C.  &  8.  R.  Co.  v.  Kelly,  77  111.,  426,  was  a  case 
presenting  many  features  like  the  one  now  before  us.  The 
court  said :  ''  In  this  case  certificates  of  stock  to  the  amount 
of  $1,400,000,  being  a  majority  of  all  the  stock,  have  been 
issued  without  any  real  consideration,  with  the  evident 
purpose  to  deprive  the  other  stockholders  of  any  influence 
in  tlie  election  of  directors  or  in  the  management  of  the 
affairs  of  the  company.  *  ♦  *  Whatever  may  have 
been  the  motive,  the  disposition  of  the  stock  was  such  the 
directors  could  not  rightfully  make." 

In  Tobey  v.  Robinson,  99  111.,  222,  the  court  said  in  re- 
gard to  stock  issued  without  consideration :  ''  Its  issue  was 
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in  violation  of  law  and  in  fraud  of  the  rights  of  the  stock- 
holders of  the  Erie  Company." 

In  Osgood  v,  King^  42  la.,  478,  it  was  said:  "It  is  a 
gross  fraud  for  the  officers  of  such  a  corporation  to  issue  to 
stockholders  paid  up  certificates  of  stock  in  consideration 
of  real  estate  conveyed  at  a  price  known  and  understood  to 
be  many  times  its  real  value,  but  such  a  fraud  is  greatly 
intensified  when  the  officers  of  a  corporation  deal  with 
themselves  as  stockholders  and  accept  such  a  conveyance  in 
payment  of  their  own  stock."  This  language  is  peculiarly 
applicable  to  the  facts  of  the  case  under  consideration. 

As  early  as  1858  the  issuance  of  fictitious  stock  was  de- 
nounced by  Mr.  Justice  McLean  in  Sturges  v.  Stetson,  1 
Biss.  [U.  S.],  246,  and  in  Fosdick  v.  Sturges,  1  Biss.  [U. 
S.],  255,  as  "fraud  upon  law  and  upon  the  stockholders." 
The  manner  in  which  relief  can  be  obtained  from  such  a 
fraud  is  not  material  in  this  case.  The  only  important 
principle  is  that  the  willful  and  intentional  issuing  of  ficti- 
tious stock  is  unlawful.  We  can  only  surmise  some  of  the 
motives  which  led  to  it  in  this  case.  One  purpose  on  the 
part  of  the  Missouri  Pacific  is  plain  enough.  The  trust 
indenture  under  which  the  Missouri  Pacific  bonds  were  is- 
sued restricted  the  issuance  of  such  bonds  to  the  amount  of 
$10,000  per  mile  of  roads  whose  underlying  bonds  were 
pledged  to  secure  the  same,  with  one  exception  in  favor  of 
the  St.  Louis,  Fort  Scott  &  Wichita  road,  which  was  |16,- 
000  per  mile.  So  far  as  the  railroad  companies  in  this 
controversy  are  concerned,  $12,000  per  mile  much  more 
than  covered  the  average  cost  of  construction ;  but  these 
Missouri  Pacific  bonds  were  given  a  fictitious  value  by  the 
pledge  of  bonds  having  a  nominal  value  of  $15,000  or 
$16,000  per  mile  to  secure  them.  The  advantages  from  an 
overissue  of  stock  and  bonds  are  manifest  to  any  one  who 
has  been  called  upon  to  investigate  contracts  of  corpora- 
tions, and  those  familiar  with  questions  lately  arising  in 
regard  to  the  reasonableness  of  rates  fixed  by  the  l^isla- 
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ture,  or  by  oommissioners,  for  the  carriage  of  freight  and 
passeDgers.  Such  overiBSues  are  pernicious  in  effect  and 
indefensible  upon  principle.  No  honest  motive  can  be 
ascribed  to  such  acts  when  knowingly  committed.  Such 
instruments  partake  of  the  nature  of  false  tokens.  They 
are  the  instruments  of  deception  and  fraud.  They  are 
intended  to^  and  do  usually^  find  their  way  into  the  hands 
of  innocent  purchasers,  who  ultimately  find  that  they 
have  parted  with  their  money  in  exchange  for  depreciated 
securities  whose  actual  value,  owing  to  the  gigantic  nature 
of  the  enterprises  upon  which  tliey  are  based  and  usually 
the  remoteness  of  the  field  of  operations,  these  purchasers 
were  unable  to  investigate.  They  lead  to  corporate  bank- 
ruptcy and  often  to  the  bankruptcy  and  distress  of  invest- 
ors. They  form  at  once  the  urgent  motive  and  plausible 
excuse  for  excessive  and  unreasonable  charges  upon  the 
patrons  of  the  road  in  order  to  secure  sufficient  earnings  to 
pay  interest  and  dividends  upon  securities  in  excess  of  the 
productive  capital  invested.  They  afford  a  motive  and  an 
opportunity  for  directors — whose  interests  should  be,  as  their 
legal  and  moral  duty  is,  to  conduct  the  operations  of  the 
road  for  the  benefit  of  all  its  creditors  and  stockholders — to 
deviate  from  this  duty  and  so  act  as  to  receive  for  them- 
selves a  profit,  coming  first  from  unfortunate  and  misguided 
investors  and  ultimately  from  the  stockholders  whose  in- 
terests it  was  their  duty  to  protect. 

In  the  gradual  advancement  of  the  law  of  corporations 
the  courts  have  been  slow  in  appreciating  the  enormity  of 
the  fraudulent  issue  of  stock  and  bonds.  The  devices  firs^ 
resorted  to  for  this  purpose  were  simple  and  transparent 
and  were  easily  corrected.  The  ingenuity  of  promoters 
has  since  devised  more  subtle  schemes,  until  we  have,  in 
this  case,  a  fraud  of  this  kind  shielded  under  such  a  com- 
plexity of  corporate  creations,  contracts,  and  transactions 
that  it  has  been  necessary  to  leview  the  whole  history  of 
the  enterprise  and  to  brush  aside  the  forms  of  contracts  in 
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order  to  discover  its  real  nature.  It  is  said  that  such 
schemes  are  common,  that  certain  states  are  grid-ironed 
with  railroads  constructed  in  pursuance  thereof,  and  so 
charged  with  indebtedness  that  no  earnings  could  be  ex- 
pected to  meet  their  obligations  as  they  accrue,  without  re- 
gard to  the  payment  to  stockholders  of  the  profits  which 
they  have  a  right  to  expect  from  their  investment.  At  the 
same  time  a  cry  goes  up  from  certain  classes  of  patrons 
that  the  passenger  and  freight  charges  of  these  railroada 
are  exorbitant  and  ruinous,  and  a  demand,  which  some 
states  have  seen  fit  to  meet,  has  gone  out  for  legislative 
action  to  control  and  reduce  such  charges.  While  invest- 
ors in  railroad  securities  declare  that  they  receive  na 
income,  that  depreciation  has  occurred,  and  that  failure 
threatens,  other  classes  declare,  with  equal  vehemence,  that 
exorbitant  charges  by  railroads  render  their  business  un- 
productive. This  state  of  affairs  is  largely  caused  by  just 
such  operations  as  have  given  rise  to  this  lawsuit,  and  it  is 
high  time  for  the  courts  to  enforce  the  same  rules  in  r^ard 
to  fraudulent  practices  carried  on  upon  this  gigantic  scale 
and  followed  by  these  enormous  results  as  they  enforce 
with  regard  to  the  same  transactions  where  the  magnitude 
of  the  scheme  and  the  intricacies  of  its  details  tend  less  to 
obscure  the  vision.  The  foregoing  remarks  apply  to  both 
the  Kansas  and  Colorado  roads,  but  with  regard  to  those 
in  Kansas  there  are  other  more  direct  and  probably  clearer 
reasons  why  this  transaction  should  be  deemed  fraudulent. 
The  law  of  Kansas  was  not  directly  put  in  evidence  by 
production  of  the  statutes  or  other  usual  methods  of  proof. 
It  appears,  however,  that  counties  and  municipalities  of 
that  state  are  permitted,  upon  vote  of  the  electors,  to  issue 
their  bonds  to  aid  in  the  construction  of  railroads,  and  that 
they  receive  in  exchange  for  such  bonds  capital  stock  of 
the  railroad  companies  at  par  valuation.  About  $1,000,- 
000  of  bonds  were  received  by  the  railroad  companies  to- 
aid  in  the  construction  of  these  roads.     These  bonds  went 
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to  the  Construction  Company.  Obviously  it  was  contem- 
plated by  the  law  that  the  stock  which  these  bonds  went  to 
purchase  should  be  genuine  stock,  but  we  find  the  property 
of  these  companies  incumbered  by  mortgages  to  secure 
bonds  in  themselves  greatly  in  excess  of  the  cost  of  the 
roads.  Then  there  is  issued,  on  top  of  this  mortgage  in- 
debtedness, stock  in  itself  greatly  in  excess  of  such  cost. 
The  result  is  that  these  confiding  municipalities  have  in- 
curred obligations  which  have  for  their  security  the  full 
force  of  the  taxing  power,  and  have  received  in  exchange 
certificates  of  stock  which  are  utterly  worthless,  so  weighed 
down  with  other  stock  as  not  even  to  give  the  municipali- 
ties any  effective  voice  in  the  control  of  the  corporations, 
and  the  whole  matter  so  manipulated  in  this  case  that  the 
property  of  the  corporation  is  turned  over  at  once  upon  its 
creation  to  a  different  organization,  in  which  the  munici- 
palities have  no  voice  at  all,  and  under  such  arrangements 
that  whatever  earnings  might  otherwise  accrue  to  the  orig- 
inal corporations  are  immeiliately  absorbed  by  the  other.  A 
review  of  the  evidence,  indeed,  must  convince  any  candid 
reader  that  a  chief,  if  not  the  principal,  object  in  this  enter- 
prise, so  far  as  the  construction  in  Kansas  was  concerned, 
was  to  obtain  the  greatest  amount  possible  of  this  local  aid, 
with  the  further  purpose  always  in  view  of  so  manipulat- 
ing affairs  that  nothing  should  be  given  in  return  therefor. 
(See  on  this  feature,  GUman^  C  &  8.  B.  Co.  v.  Kelly,  77 
111.,  426.)  Enough  has  been  said  to  demonstrate  that  the 
whole  enterprise  was  of  an  unlawful  character,  at  least  so 
far  as  the  Missouri  Pacific  and  those  officers  who  took  an 
active  part  are  concerned. 

The  question  will  now  be  asked,  how  does  that  fact  af- 
fect the  rights  of  the  Construction  Company?  '  The  an- 
swer is  that  the  Construction  Company  was  an  essential 
part  of  the  unlawful  scheme.  It  was  organized  for  the 
purpose  of  rendering  the  scheme  feasible,  and  was  as  nec- 
essary to  it  as  the  original  paper  corporations  themselves. 
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Had  the  contracts  been  directly  between  these  two  compa- 
nies and  the  Missouri  Pacific,  it  is  probable  that  they 
would  have  been  uUra  vires  of  the  Missouri  Pacific.  It 
had  the  right  to  build  railroads  for  itself  and  to  purchase 
and  lease  roads,  but  probably  not  to  construct  roads  for 
other  compauies.  Then  it  must  be  kept  in  view  that  the 
Missouri  Pacific  stockholders,  who  were  also  stockholders 
in  the  Construction  Company,  so  manipulated  affairs  as  to 
reap  an  individual  profit  to  themselves.  They  undoubt- 
edly had  this  object  in  view  from  the  beginning.  Then  in 
a  direct  transaction  the  Missouri  Pacific  would  have  in- 
curred a  direct  financial  responsibility  which  it  was  more 
convenient  to  form  the  Construction  Company  to  assume. 
In  short,  the  Construction  Company,  was  a  mere  device  to 
assist  in  the  unlawful  enterprise.  Its  two  stockholders  who 
were  not  interested  in  the  Missouri  Pacific  had  full  knowl- 
edge of  the  relations  of  the  other  stockholders  to  that 
company.  They  knew  all  the  details  of  the  scheme.  They 
are  chargeable  with  the  knowledge  of  its  legal  result.  It 
is  not  a  case  where  a  third  person  has  innocently  assisted 
in  the  accomplishment  of  an  illegal  design,  but  one  where 
the  party  seeking  relief  was  a  party  to  that  design.  By 
way  of  illustration :  If  A  and  B  concoct  a  scheme  whereby 
they  contract  with  C  to  do  a  certain  work,  and  by  virtue 
of  that  contract  defraud  C,  or  a  third  person,  the  working 
of  that  fraud  being  their  object  in  making  the  contract,  and 
to  carry  out  the  fraud  employ  men  to  do  the  work,  these 
workmen  should  undoubtedly  recover  from  A  and  B  for 
their  services,  if  they  were  not  aware  of  the  unlawful 
character  of  the  enterprise.  Possibly  they  might  recover 
even  if  they  had  notice  of  its  illegality.  But  if  A  should 
pay  these  workmen,  no  court  would  hold  that  he  could 
compel  B  to  contribute  or  account  Such  is  the  situation 
here.  The  Missouri  Pacific  and  the  Construction  Com- 
pany were  practically  partners  for  the  purpose  of  carrying 
out  an  unlawful  scheme.     The  court  will  not  enforce  such 
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a  contract  when  execntorj,  and  when  execnted  the  court 
will  leave  the  parties  where  they  have  placed  themselves 
and  refuse  all  relief.  The  general  principles  upon  which 
this  conclusion  has  been  reached  are  founded  upon  public 
policy  and  are  as  old  as  the  common  law  itself  and  require 
no  argument  for  their  establishment.  There  are,  indeed, 
many  cases  holding  that  the  mere  knowledge  of  one  party 
that  the  other  proposes  to  illegally  use  the  fruits  of  the 
contract  will  not  prevent  a  recovery.  This  doctrine  seems 
to  have  taken  its  rise  from  the  opinion  of  Lord  Mansfield 
in  the  case  of  Holman  v,  Johnson^  1  Cowp.  [Eng.],  341, 
where  it  was  held  that  there  could  be  a  recovery  for  goods 
sold  at  Dunkirk,  the  vendor  knowing  that  the  vendee  in- 
tended to  smuggle  them  into  Encrlaud ;  but  in  lAghJtfoat 
V.  Tenant,  1  B.  &  P.  [Eng.],  551,  it  was  held  that  there 
could  be  no  recovery  upon  a  sale  of  goods  to  be  disposed  of 
by  the  vendee  contrary  to  an  act  of  parliament,  where  the 
vendor  participated  in  the  unlawful  design,  the  court  say- 
ing :  "  The  plaintiffs  do  not  merely  assist  another,  they 
must  be  taken  to  be  principals  in  the  illicit  transaction." 
The  following  forcible  illustration  is  used:  ''The  man  who 
sold  arsenic  to  one  he  knew  intended  to  poison  his  wife 
with  it,  would  not  be  allowed  to  maintain  an  action  upon 
his  contract."  In  Hobbs  v.  Henning,  17  C.  B.,  n.  s.  [Eng.], 
819,  the  court  distinguishes  the  two  cases  last  cited  and  at- 
tempts to  reconcile  them,  overlooking  the  fact  that  in  Light- 
foot  V.  Tenant  the  inference  of  participation  was  drawn 
chiefly  from  the  facV  of  the  vendor's  knowledge,  and  over- 
looking the  further  fact  that  in  Langton  v.  HugheSy  1  Man. 
&  Sel.  [Eng.],  593,  and  in  Ckinnaii  v.  Bryce,  3  Barn.  & 
Aid.  [Eng.],  179,  the  doctrine  of  Holman  v.  Johnson  had 
been  overruled  and  no  recovery  permitted.  We  think  that 
we  have  shown  that  the  Construction  Company  was  a  prin- 
cipal and  a  participant  in  the  illegal  transaction,  so  that, 
measured  by  either  rule,  there  can  be  no  recovery.  The 
language  of  Lord   Mansfield  in  Holman  v.  Johnson,  in 
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which  he  states  the  general  rule^  has  been  frequently  ap- 
proved and  followed^  while  the  conclusion  reached  in  that 
case  has  been  overruled.  His  language  is  as  follows :  "The 
objection,  that  a  contract  is  immoral  or  illegal  as  between 
plaintiff  and  the  defendant,  sounds  at  all  times  very  ill  in 
the  mouth  of  the  defendant.  It  is  not  for  his  sake,  how- 
ever, that  the  objection  is  ever  allowed,  but  it  is  founded 
on  general  principles  of  policy,  which  the  defendant  has 
the  advantage  of,  contrary  to  tlie  real  justice,  as  between 
him  and  the  plaintiff,  by  accident,  if  I  may  say  so.  The 
principle  of  public  policy  is  this:  Ex  dolo  malo  non 
oritur  actio.  No  court  will  lend  its  aid  to  a  man  who 
founds  his  cause  of  action  upon  an  immoral  or  an  ille- 
gal act.  If,  from  the  plaintiff's  own  stating  or  otherwise, 
the  cause  of  action  appears  to  arise  ex  turpi  causa,  op 
the  transgression  of  a  positive  law  of  this  country,  there 
the  court  says  he  has  no  right  to  be  assisted.  It  is  upon 
that  ground  the  court  goes ;  not  for  the  sake  of  the  defend- 
ant, but  because  they  will  not  lend  their  aid  to  such  a 
plaintiff.  So  if  the  plaintiff  and  defendant  were  to  change 
sides,  and  the  defendant  was  to  bring  his  action  against  the 
plaintiff,  the  latter  would  then  have  the  advantage  of  it; 
for  where  both  are  equally  in  fault,  potior  est  conditio  de- 
fendentis,^' 

That  the  manipulation  of  the  roads  in  Kansas  was  a 
gross  and  deliberate  fraud  upon  the  municipalities  is  clear, 
and  that  the  organization  of  the  Construction  Company 
put  it  within  the  power  of  the  common* stockholders,  in  the 
first  place,  to  earn  for  themselves  and  their  coadjutors  in  the 
Construction  Company  a  profit  out  of  the  Missouri  Pacific, 
towards  which  they  occupied  fiduciary  relations,  and  then 
in  turn  to  take  these  profits  from  the  Construction  Com- 
pany and  put  them  into  their  own  pockets,  is  equally  clear. 
If  the  case  is  not  parallel  upon  the  facts,  it  is  fairly  within 
the  principle  of  Wardell  v.  Railroad  Company,  103  U.  S., 
651 ;  Anderson  v.  Carkins,  135  U.  8.,  483;   Gould  v.  Ken- 
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doll,  15  Neb.,  649,  and  many  other  cases  of  a  similar  na- 
ture. In  both  WardeU  v.  Railroad  Company  and  Anderson 
V,  Carkins  there  is  a  dictum  that  in  an  appropriate  action 
there  might  probably  be  a  recovery  upon  a  qiuintum  meruit^ 
but  if  that  be  so^  it  must  be  upon  grounds  independent  of 
the  contract  and  not  in  an  action  founded  thereon.  Relief 
was  altogether  refused  in  the  cases  cited,  and  should  be  re- 
fused here. 

It  may  be  said  that  the  Construction  Company  is  in- 
debted and  that  its  creditors  should  not  suffer.  Some  in- 
debtedness does  appear  in  the  record,  most  of  it,  however, 
to  individuals  who  were  parties  to  the  scheme;  but  no 
creditors  are  here  to  enforce  their  rights,  and  this  suit  does 
not  affect  their  rights.  Their  remedies  against  either  or 
both  of  these  companies  are  not  before  the  court  for  consid- 
eration; and  if  in  a  direct  proceeding  between  the  parties  to 
an  unlawful  contract  the  creditors  of  either  must  be  protected, 
the  courts  could  probably  never  apply  the  maxim,  '*ea? 
dolo  malo  non  oritur  actio/^  and  illegal  contracts  would  al- 
ways have  to  be  enforced.  There  is  no  pleading  of  the 
ill^ality  of  the  contract,  at  least  upon  the  ground  herein 
discussed ;  but  where  upon  the  trial  it  is  apparent,  from 
evidence  material  to  the  issues^  that  the  cause  of  action 
rests  upon  an  agreement  against  public  policy,  the  court  will 
of  its  own  motion  refuse  to  enforce  such  agreement  or  grant 
any  relief  where  the  parties  are  in  pari  delicto.  But  con- 
ceding that  the  subject-matter  of  this  suit  is  one  which  the 
courts  should  entertain,  we  can  see  neither  reason  nor  con- 
sistency in  accepting  some  portions  of  the  transaction  as  it 
appears  on  its  face  and  rejecting  other  portions  as  subter- 
fuges— measuring  some  liabilities  by  the  terms  of  the 
contracts  and  others  by  a  rule  obtained  by  disregarding 
those  terms.  If  the  case  is  to  be  entertained  at  all  we 
think  it  should  be  resolved  as  follows: 

First — Fitzgerald's  right  to  maintain  the  action.  The 
Missouri  Pacific  contends  that  the  plaintiff  has  not  es- 


494  NEBRASKA  REPORTS.  [Vou  41 

Fitzgerald  y.  Fitzgerald  A  Mallory  Construction  Co. 

tablished  a  sufficient  foundation  for  maintaining  a  stock- 
holder's bill.  The  allegations  of  the  petition  upon  this 
point  are,  briefly,  that  the  persons  interested  in  the  Mis- 
souri Pacific  have  a  controlling  interest  in  the  stock  of  the 
Constructiou  Company;  that  a  majority  of  the  board  of 
directors  of  the  Construction  Company  are  interested  in 
the  Missouri  Pacific  and  have  manipulated  the  affairs  of 
the  Construction  Company  to  its  own  disadvantage  and 
to  the  advantage  of  the  Missouri  Pacific.  These  matters 
are  set  out  at  length  and  in  detail.  The  evidence  shows 
that  prior  to  the  commencement  of  the  suit  the  plaintiff 
requested  Mr.  Mallory,  the  president  of  the  Construction 
Company,  to  institute  the  action,  and  that  Mr.  Mallory  re- 
fused to  do  so.  No  demand  was  made  upon  the  board  of 
directors.  It  is  claimed  in  defense  that  in  every  case  such 
a  demand  must  be  made  as  a  condition  precedent  to  the  in- 
stitution of  a  suit  by  a  stockholder,  or  if  there  be  an  ex- 
ception, it  is  confined  to  cases  where  the  action  is  against 
the  directors  individually.  The  findings  of  the  trial  court 
and  the  overwhelming  weight  of  evidence  show  that  a 
majority  of  the  board  of  directors  in  all  of  the  transac- 
tions where  there  was  a  conflict  of  interests  have  acted  in 
accordance  with  the  interests  of  the  Missouri  Pacific  or 
expressed  wishes  of  Mr.  Jay  Gould,  its  president;  that  in 
all  the  matters  complained  of  the  Construction  Company  has 
been  placed  in  the  position  it  now  occupies  by  acts  of  that 
same  majority,  and  it  is  perfectly  clear  that  a  demand 
upon  the  board  of  directors  to  institute  the  suit  would  have 
been  fruitless,  or  if  it  had  been  complied  with,  that  the 
action  would  have  been  conducted  as  all  the  past  affairs  of 
the  Con*^t ruction  Company  had  been, — not  adversely  to  the 
Missouri  Pacific,  but  in  accordance  with  its  wishes.  We 
do  not  think  that  in  any  case  presenting  a  similar  state  of 
facts  has  relief  been  denied  to  a  stockholder.  While  the  cases 
holding  that  a  demand  is  unnecessary  are  generally  actions 
against  the  persons  upon  whom  if  demand  were  necessary 
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it  must  be  made,  the  principle  established  in  those  cases  is 
that  the  demand  is  not  necessary  where  it  would  be  useless. 
(Barr  v.  New  York,  L.  E.  &  W.  B.  Co.,  96  N.  Y.,  444; 
Beach,  Private  Corporations,  886;  Cook,  Stockholders, 
741.) 

Second — Is  there  a  defect  of  parties?  It  appears  inci- 
dentally in  the  pleadings  and  distinctly  by  the  evidence  that 
Fitzgerald  brought  an  action  in  Iowa  against  the  Construc- 
tion Company  for  the  purpose  of  winding  up  its  affairs,  and 
that  in  that  action  a  receiver  was  appointed  of  the  effects  of 
the  Construction  Company.  It  is  urged  that  Fitzgerald 
cannot  now  maintain  this  action,  at  least  without  joining 
the  receiver  as  a  party  defendant.  We  think  it  is  clear 
that  the  receiver  could  not  himself  have  maintained  the 
action  in  this  state.  The  point  was  considered  and  dis- 
cussed with  great  care  by  Mr.  Justice  Wayne  in  Booth  v, 
Clark,  17  How.  [U.  S.],  321,  and  it  is  there  said:  "Our 
industry  has  been  tasked  unsuccessfully  to  find  a  case  in 
which  a  receiver  has  been  permitted  to  sue  in  a  foreign 
jurisdiction  for  the  property  of  the  debtor.  So  far  as  we 
can  find,  it  has  not  been  allowed  in  an  English  tribunal ; 
orders  have  been  given  in  the  English  chancery  for  re- 
ceivers to  proceed  to  execute  their  functions  in  another 
jurisdiction,  but  we  are  not  aware  of  its  ever  having  been 
permitted  by  the  tribunals  of  the  last.  We  think  that  a 
receiver  has  never  been  recognized  by  a  foreign  tribunal  as 
an  actor  in  a  suit.  He  is  not  within  that  comity  which 
nations  have  permitted,  after  the  manner  of  such  nations 
as  practice  it,  in  respect  to  the  judgments  and  decrees  of 
foreign  tribunals/'  Inasmuch  as  the  receiver  could  not  be 
recognized  in  this  state  and  could  not  have  been  permitted 
to  maintain  the  action,  it  would  seem  to  follow  that  the 
courts  of  this  state  must  proceed  independently  of  the  re- 
ceivership. As  a  foreign  receiver  he  would  have  no  interest 
in  the  controversy,  and  is  neither  a  necessary  or  proper 
party  thereto.     The  case  relied  upon   by  the  defendants 
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upon  this  point  is  that  of  Porter  v.  Sabinj  149  U.  S.,  473. 
It  was  there  held  that  after  a  state  court  had  appointed  a 
receiver  of  property  of  a  corporation,  stockholders  could 
not  bring  suit  against  the  officers  in  a  court  of  the  United 
States  of  the  same  territorial  jurisdiction  without  making 
the  receiver  a  defendant.  The  decision  was  based  upon  the 
ground  that  when  a  court  of  competent  jurisdiction  ap- 
points such  a  receiver  it  assumes  the  administration  of  the 
estate,  and  it  is  for  that  court  to  determine  whether  it  will 
adjudicate  claims  for  or  against  the  receiver,  or  allow  them 
to  be  litigated  elsewhere,  and  in  that  case  the  court  ap- 
pointing the  receiver  and  the  court  in  which  the  stock- 
holders' bill  was  filed  having  the  same  territorial  jurisdic- 
tion, the  state  court  had  already  obtained  jurisdiction  over 
all  the  property  and  rights  of  action  which  would  other- 
wise be  within  reach  of  the  federal  court  The  facts  which 
influenced  the  decision  in  Porter  v,  Sabin  do  not  exist  in 
this  case  and  the  general  doctrine  applies. 

Third — The  accounting.  Both  parties  have  appealed 
from  the  decree  of  the  district  court,  and  we  are  now 
brought  to  a  review  of  the  findings  of  that  court  in  the 
accounting  between  the  parties  defendant. 

1.  The  trial  court  finds,  in  accordance  with  the  evidence 
that  the  railroads  were  constructed  and  turned  over  to  the 
Missouri  Pacific  as  follows:  Denver,  Memphis  &  Atlantic 
—February  14,  1887,  150  miles;  August  11,  1887,  29.83 
miles;  August  11,  1887,  93.57  miles;  October  1,  1887, 
124.42  miles;  December  15,  1887,  12.82  miles;  total, 
410.64  miles.  Kansas  &  Southwestern— May  3,  1887, 
24.84  miles.  Pueblo  &  State  Line— December  15,  1887, 
151.34  miles.     Total,  586.82  miles. 

2.  Upon  the  completion  of  the  first  150  miles  a  contro- 
versy arose  as  to  whether  the  road  had  been  constructed  in 
accordance  with  the  contract,  and  the  Missouri  Pacific  at 
first  refused  to  accept  the  road.  A  proposition  was  then 
made  by  Mr.  Jay  Gould,  as  president  of  the  Missouri  Pa- 
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cific,  to  the  directors  of  the  Construction  Company,  that 
the  Missouri  Pacific  would  accept  the  road  at  $10,000  per 
mile.  This  proposition  was  accepted  by  a  resolution  of  the 
directors  and  settlement  made  accordingly.  The  plaintiff 
seeks  to  recover  the  $150,000  thus  withheld.  The  evi- 
dence as  to  the  manner  in  which  this  150  miles  had  been 
constructed  is  very  oonflictiug,  but  the  trial  court  found 
upon  ample  evidence  that  the  road  was  constructed  in  ac- 
cordance with  the  contract,  except  as  to  some  details  of  the 
work  which  were  afterwards  performed.  The  binding  force 
of  the  compromise  depends  not,  however,  upon  what  the 
rights  of  the  parties  actually  were  at  the  time  it  was  entered 
into,  but  upon  the  question  as  to  whether  or  not  there  was, 
at  the  time  of  the  compromise,  a  bona  fide  controversy  upon 
the  subject.  It  is  very  clear  from  the  evidence  that  Mr. 
€rould  was  dissatisfied  with  the  work  of  the  Construction 
Company;  that  he  made  many  objections  thereto;  that  he 
insisted  earnestly  that  the  work  did  not  satisfy  the  require* 
ments  of  the  contract;  and  there  is  so  much  evidence  to  sup- 
port the  contention  of  Mr.  Gould  and  the  Missouri  Pacific 
in  this  regard  that  a  finding  by  the  trial  court  based  upon 
that  evidence  would  not  have  been  disturbed.  We  think 
the  evidence  shows  that  an  actual  controversy  existed,  that 
the  Missouri  Pacific  urged  it  in  good  faith,  and  that  the  reso- 
lution was  adopted  in  good  faith  for  the  purpose  of  settling 
it.  A  settlement  was  actually  made  upon  the  basis  of  a 
compromise,  acquiesced  in  by  both  parties  thereto,  through- 
out all  subsequent  transactions,  and  it  cannot  noV  be  dis- 
turbed. The  trial  court  was  right  in  disallowing  this  item. 
It  is  said  that  the  Missouri  Pacific  paid  Gould  and  others 
$11,000  per  mile  for  the  whole  of  the  Denver  road,  making 
these  persons  its  agents  to  pay  the  Construction  Company. 
We  cannot  find  any  support  for  this  in  the  evidence.  The 
only  thing  from  which  snch  an  inference  could  possibly  be 
drawn  is  a  report  of  the  directors  of  the  Missouri  Pacific  to 
its  stockholders,  in  which  the  cost  of  the  Denver  road  is 
36 
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estimated  at  a  little  less  than  |1 2^000  per  mile;  but  when 
the  admitted  items  of  extras  in  this  account  are  considered, 
this  statement  is  easily  explained.  But  did  the  facts  ap- 
pear as  the  plaintiff  claims,  it  would  not  affect  the  compro- 
mise. If  A  give  B  $100  to  pay  C,  and  a  controversy 
existing  as  to  wliether  C  has  earned  the  money,  B  settle 
for  $600,  his  liability  for  the  remainder  is  to  his  principal 
and  not  to  C. 

3.  A  portion  of  the  road,  36.6  miles  long,  the  Missouri 
Pacific  at  one  time  determined  should  not  be  constructed. 
Mr.  Mallory  urged  its  construction,  and  finally  agreed  to 
construct  it  at  the  rate  of  $10,000  per  mile,  if  the  Missouri 
Pacific  would  permit.  Mr.  Mallory  had  no  authority  to  so 
modify  the  contract,  and  the  directors  of  the  Construction 
Company  never  ratified  his  action.  For  this  section  of  tlie 
road  the  Construction  Company  is  entitled  to  $11,000  per 
mile,  and  the  trial  court  rightly  so  held. 

4.  Allowing,  then,  $10,000  a  mile  for  the  first  150  miles 
of  the  Denver  road,  $11,000  a  mile  for  the  remainder  and 
for  the  Kansas  &  Southwestern,  and  $12,000  per  mile  for 
the  Pueblo  road,  we  find  that  the  Construction  Company 
earned  upon  its  contracts  $6,466,360,  payable  in  Missouri 
Pacific  five  per  cent  bonds.  The  trial  court  found  $6,454,- 
600.  The  difference,  amounting  to  $1,760,  is  due  to  a 
difference  in  the  findings  in  regard  to  the  length  of  the 
Denver  road.  The  thirteenth  and  fifteenth  findings  con- 
flict to  the  extent  of  .16  of  a  mile,  and  we  have  accepted 
the  detailed  statement  of  the  fifteenth  finding,  rather  than 
the  general  statement  of  the  thirteenth,  there  being  support 
in  the  evidence  for  either  finding. 

6.  The  trial  court  found  that  there  had  been  {)ayments 
of  bonds  as  follows:  February  14, 1887,  $1,500,000;  July 
28,  1887,  $2,500,000;  September  22,  1887,  $2,500,000; 
total,  $6,500,000;  and  so  credited  the  Missouri  Pacific  in 
the  account  with  an  overpayment  of  $45,400.  The  find- 
ing, however,  of  a  payment  upon  July  28,  of  $2,500,000, 
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was  a  conclusion  of  the  trial  coart  based  upon  certain  other 
findings.  Upon  the  date  named  the  Construction  Com- 
pany borrowed  of  Jay  Gould  $2,500,000  of  these  bonds. 
The  trial  court  found  that  at  that  time  the  Construction 
Company  had  earned  and  that  the  Missouri  Pacific  was 
obliged  to  pay  to  it  the  sum  of  $2,500,000,  and  the  court 
concluded  that  the  loan  of  the  bonds  made  by  Gould  should 
be  treated  as  a  payment  of  that  date  by  the  Missouri  Pa- 
cific, and  that  the  Missouri  Pacific  should  be  charged  against 
this  payment  with  an  item  of  $62,500,  being  six  months' 
interest  upon  the  bonds  lent  by  Gould,  which  Gould  after- 
wards received.  In  this  we  think  the.trial  court  erred.  It 
should  not  have  treated  the  loan  by  Gould  as  a  payment 
by  the  railroad  company;  but  if  the  Missouri  Pacific  had 
unreasonably  delayed  or  withheld  payments  due  the  Con- 
struction Company,  the  measure  of  damage  would  be  the 
interest  which  the  bonds  would  draw  from  the  time  they 
ought  to  have  been  delivered  until  they  actually  were  de- 
livered. The  transactions  between  Gould  and  the  Construc- 
tion Company  on  the  one  side  and  the  railroad  company 
and  the  Construction  Company  on  the  other  must  be  kept 
separate.  The  delivery;  of  July  28  must  be  treated  as  a 
loan  by  Grould,  which  in  fact  it  was,  and  the  railroad  com- 
pany should  only  be  credited  with  the  bonds  actually  de- 
livered to  the  Construction  'Company,  or  upon  its  order. 
The  amount  of  these,  as  we  find  it  from  the  evidence,  is 
$6,418,000. 

6.  It  was  claimed  by  the  Construction  Company  that  a 
contract  existed  between  that  company  and  the  Missouri 
Pacific  by  which  the  Missouri  Pacific  was  obligated  to 
transport  materials  to  be  used  by  the  Construction  Com- 
pany over  the  Missouri  Pacific  lines  at  a  rate  of  three- 
fourths  of  a  cent  per  ton  per  mile.  The  Missouri  Pacific, 
however,  undertook  to  charge  a  rate  of  three  cents  per  ton 
per  mile,  and  the  treasurer  of  the  Construction  Company^ 
Mr.  Cross,  paid  the  Missouri  Pacific,  upon  that  basis,  its 
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claim  without  aiitfiority.  The  by-laws  of  the  CoDstruction 
Company  required  vouchers  to  be  approved  by  the  presi- 
dent and  this  payment  was  made  without  such  vouchers. 
The  Construction  Company  claims  that  there  should  be  re- 
funded to  it  upon  this  account  $318,763.56,  and  this  item 
was  allowed  by  the  district  court,  the  trial  court  finding 
the  facts  substantially  as  the  plaintiff  claimed  them  to  exist, 
and  finding  that  the  rate  of  three  cents  per  ton  j^er  mile 
was  unreasonable.  All  the  shipments  out  of  which  this 
account  arose  were  interstate  shipments,  and  the  trial  court 
finds  specifically  that  of  the  whole  amount  claimed,  $17,- 
768.45  arose  out  of  shipments  made  prior  to  April  5, 
1887,  when  the  interstate  commerce  act  took  effect;  the  re- 
mainder  arose  subsequently.  The  evidence  as  to  this  con- 
tract was  conflicting,  but  the  findings  of  the  trial  court 
received  substantial  support  and  we  think  that  the  item 
of  $17,769.45  was  properly  allowed.  Section  2  of  the 
interstate  commerce  act  is  as  follows:  "That  if  any  com- 
mon carrier  subject  to  the  provisions  of  this  act  shall, 
directly  or  indirectly,  by  any  special  rate,  rebate,  draw- 
back, or  other  device,  charge,  demand,  collect,  or  receive 
from  any  person  or  persons  a  greater  or  less  compensation 
for  any  service  rendered  or  to  be  rendered  in  the  trans- 
portation of  passengers  or  property  subject  to  the  pro- 
visions of  this  act  than  it  charges,  demands,  collects,  or 
receives  from  any  other  person  or  persons  for  doing  for 
him  or  them  a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions,  such  common  carrier 
shall  be  deemed  guilty  of  unjust  discrimination,  which  is 
hereby  prohibited  and  declared  to  be  unlawful.^'  The 
plaintiff  claims  that  the  rate  of  three-fourths  of  a  cent  per 
ton  per  mile  was  the  regular  rate  charged  by  the  company  to 
others  for  similar  material,  and  that  it  was  never  changed. 
Section  9  of  the  act  referred  to  is  as  follows:  "That  any 
person  or  persons  claiming  to  be  damaged  by  any  common 
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carrier  subject  to  the  provisioDS  of  this  act  may  either  make 
complaint  to  the  commission  as  hereinafter  provided  for,  or 
may  bring  suit,  in  his  or  their  own  behalf,  for  the  recov- 
ery of  the  damages  for  which  such  common  carrier  may  be 
liable  under  the  provisions  of  this  act,  in  any  district  or 
circuit  court  of  the  United  States  of  competent  jurisdiction. 
But  such  person  or  persons  shall  not  have  the  right  to  pur- 
sue both  of  said  remedies,  and  must,  in  each  case,  elect 
which  one  of  the  two  methods  of  procedure  herein  pro- 
vided for  he  or  they  will  adopt."  There  is  no  provision 
in  the  act  which  authorizes  suit  to  be  commenced  in  the 
state  courts.  In  this  respect  the  act  differs  from  that  in 
regard  to  usury  exacted  I}y  national  banks,  construing 
which  it  has  been  held  that  a  state  court  has  jurisdiction 
of  a  suit  to  recover  the  penalty.  (Schuyler  Nat  Bank  v. 
BoOong,  37  Neb.,  620.)  As  to  the  particular  kind  of 
grievance  alleged  in  this  case,  congress  has  provided  a 
commission  to  which  application  may  be  made  for  redress, 
or  the  aggrieved  party  may  at  his  election  bring  suit  for 
redress  in  the  federal  courts.  The  subject  being  one  upon 
which  the  power  to  legislate  is  delegated  to  congress,  and 
congress  having  enacted  laws  upon  the  subject  and  pro- 
vided for  certain  procedure  in  certain  tribunals  to  obtain 
redress  for  a  violation  of  such  laws,  we  think  the  tribunals 
so  created  have  exclusive  jurisdiction.  {Copp  v,  Louisville 
A  N.  R.  Oo.y  46  Am.  &  Eng.  R.  Gas.,  634;  Coxe  Brothers 
V.  Lehigh  VaUey  K  Go,,  4  Interstate  C.  C.  Rep.,  578;  Swift 
V.  Philadelphia  &  R  R.  Co.,  58  Fed.  Rep.,  858,  in  circuit 
court  for  northern  district  of  Illinois;  Keith  v.  Tilford,  12 
Neb.,  273.)  The  matter  of  overcharges  for  freight  since 
April  6,  1887,  is,  therefore,  not  within  the  jurisdiction  of 
the  court  and  must  be  for  that  reason  dismissed  from  the 
case  without  determination. 

7.  The  following  items  of  charges  against  the  Missouri 
Pacific  were  allowed  by  the  trial  court:  Additional  stall 
roundhouse,  Chivington,  $1,000;  extra  grading  at  Chiv- 
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ington,  $6,000;  extra  ties  oo  D.,  M.  &  A.,  $23,192.17; 
stock  yards  and  pens,  $11,800;  fencing,  $1,522.98;  turn- 
tables, $4,522.01 ;  extra  nut-locks,  D.,  M.  &  A.,  $2,223.92. 
These  we(e  all  items  which  the  Construction  Company 
claims  were  not  included  in  the  contracts  with  the  original 
railroad  companies,  but  were  performed  and  furnished  at 
the  instance  and  request  of  the  Missouri  Pacific,  and  for 
which  the  Construction  Company  should  be  allowed  their 
reasonable  value.  The  evidence  is  ample  to  support  the 
findings  of  the  trial  court,  which  are  upon  these  items  ieif- 
firmed. 

8.  The  Construction  Company  also  seeks  to  recover  upon 
a  quantum  meruit  for  a  telegraph  line  constructed  along 
the  Denver  road.  This  line  was  constructed  by  virtue  of 
a  written  contract  between  the  Denver  Company  and  the 
Western  Union  Telegraph  Company,  the  Denver  Com- 
pany to  do  the  work  and  the  Telegraph  Company  to  fur- 
nish the  material.  But  there  is  much  evidence  to  show  that 
a  telegraph  line  is  not  a  portion  of  a  railroad  such  as  the 
Construction  Company  had  contracted  to  build  for  the 
Denver  Company.  The  negotiations  in  r^ard  to  this 
line  were  conducted  between  the  Construction  Com^mny 
and  officers  of  the  Missouri  Pacific.  The  contract  was 
not  entered  into  until  after  examination  and  approval  by 
the  Missouri  Pacific  officers,  and  the  Construction  Com- 
pany proceeded  with  the  work  at  the  direction  of  thchc  of- 
ficers. Under  these  circumstances  the  Missouri  Pacific 
rendered  itself  liable  to  the  Construction  Company  and  the 
trial  court  properly  allowed  this  charge,  which  amounts  to 
$25,703.03.  (BalttTnore  &  Ohio  Telegraph  Co.  v.  InterstaU 
Telegraph  Co.,  4  C.  C.  A.  [U.  S.],  184.) 

9.  Upon  the  completion  of  the  Pueblo  road  a  large 
quantity  of  track  material  remained  unused  at  Chivingtou. 
It  was  claimed  by  the  Construction  Company  that  the 
Missouri  Pacific  agreed  to  take  all  of  this  property  as  in- 
ventoried by  representatives  of  the  two  companies  and  at 
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prices  agreed  npon.  Upon  the  other  hand  the  Missouri 
Pacific  claims  that  it  agreed  absolutely  to  take  a  portion  of 
the  material,  to  be  delivered  as  it  should  be  needed,  and  to 
take  the  rest  provided  it  shbuld  find  use  therefor.  Two 
items  of  this  material  are  not  disputed.  The  trial  court 
seems  to  have  found  substantially  in  accordance  with  the 
claim  of  the  Missouri  Pacific  as  to  the  terms  of  this  ar- 
rangement, and  allows,  in  addition  to  the  two  items,  an 
item  of  $16,910.59.  This  is  the  remainder  of  the  track 
material  Which  the  Missouri  Pacific  agreed  to  take  abso- 
lutely as  it  should  need  it;  but  before  it  was  taken  it  was 
seized  for  taxes  and  the  Missouri  Pacific  undertook  to  buy 
it  at  tax  sale,  paying  therefor  $3,050.40.  The  trial  court, 
while  charging  the  Missouri  Pacific  with  this  third  item, 
credits  it  with  the  amount  paid  for  taxes.  Upon  the  basis 
of  the  finding  of  fact,  which  is  sustained  by  the  evidencBi 
we  think  this  is  correct.  The  Missouri  Pacific  was  ob- 
ligated to  take  the  material,  but  at  the  time  of  the  tax  sale 
the  Construction  Company  was  liable  for  the  taxes,  so 
while  the  Missouri  Pacific  could  not,  as  against  the  Con- 
struction Company,  obtain  title  through  the  tax  sale,  it 
was  entitled  to  credit  for  the  amount  of  taxes  paid. 

10.  There  is  a  further  charge  allowed  by  the  trial  court 
of  $5,000,  under  the  head  of  miscellaneous  material  at 
Chivington.  This  would  be  more  correctly  described  as 
freight  on  material  from  Chivington  to  the  Verdigris  Val- 
ley railroad,  for  the  construction  of  which  it  was  ultimately 
used.  The  charge  presents  no  question  of  law,  and  the 
evidence  sustains  the  finding  of  the  trial  court. 

11.  The  trial  court  also  allowed,  under  the  head  of  mis- 
cellaneous items,  the  sum  of  $12,988.87.  Besides  the 
items  set  forth  in  detail  in  tife  statement  of  account  there 
was  evidence  in  the  record  relating  to  a  large  number  of 
transactions  between  the  companies,  resulting  in  what  the 
Construction  Company  claimed  to  be  Just  charges  against 
the  railroad  company.     The  aggregate  of  those  items  which 
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receive  support  from  the  evidence  is  greater  than  that  al- 
lowed by  the  court.  The  record  does  not  show  the  con- 
stituent parts  of  the  charge  allowed,  and  error  in  this 
record  not  affirmatively  appearing,  the  finding  of  the  trial 
court  is  affirmed  as  to  that  item. 

12.  The  following  items  of  charges  against  the  Construc- 
tion Company  allowed  by  the  trial  court  present  no  ques- 
tion of  law,  and  receiving  support  from  the  evidence  are 
here  allowed : 

Taxes  paid $1,021  3» 

Kecording  deeds 13  80 

Loss  and  damage  on  shipments 47  13 

Overcharges  and  shortage  on  way  bills 839  60 

Expenses  paid  on  right  of  way 5,521  06 

Paid  M.  8.  Carter  &  Co 513  90 

^^m  Cash,  Russell  Sage 10,000  00 

t|  Cash,  Jay  Gould 20,000  00 

Cash,  George  Gould 10,000  00 

For  right  of  way  since  suit 6,601  91 

13.  Each  party  admits  a  number  of  items  as  correct 
charges  against  it  by  the  other,  and  in  the  following  state- 
ment of  account  all  items  appearing,  which  have  not  al- 
ready been  discussed,  are  items  which  are  so  admitted. 

14.  There  is  due  from  the  Missouri  Pacific  to  the  Con- 
struction Company  the  following : 

Refund  of  passenger  fares $4,538  51 

Labor 93  50 

Material  furnished 11,396  76 

Water  furnished 3  00 

Coal  furnished 11  00 

Rails  and  ties 7,098  17 

Engine  supplies 536  69 

Labor  and  material  (bridges) 1,194  57 

Taxes 1  00 

Mail  service 1,055  41 

Construction  Verdigris  Valley  R.  R. ........        36,869  01 


r 
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Winfield,  Texas  &  Gulf  R.  R $18,028  84 

Overcharge  on  merchandise 1  66 

Equipment  purchase 132,735  03 

Overcharge  on  materials '     163  72 

Material  at  Chivington,  October,  1888 16,241  16 

Material  at  Chivington  since  November  ..•  19,680  00 

Material  at  Chivington  sold  for  taxes 16,910  69 

Miscellaneous  items 12,988  87 

Overcharge  on  freight  prior  to  April  1 , 1 888,  17,769  46 

Additional  stall  roundhouse,  Chivington...  1,000  00 

Extra  grading  at  Chivington 6,000  00 

Freight  on  material  from  Chivington 6,000  00 

Telegraph  line 25,703  03 

Extra  ties,  D.,  M.  &  A 23,192  17 

Stock  yards  and  pens 11,800  00 

Fencing 1,622  98 

Turn-tables 4,622  01 

Extra  nut-locks,  D.,  M.  &  A 2,223  92 

Bonds  earned  under  oontracts  by  Construc- 
tion Company 6,456,360  00 

Interest  on  bonds  not  paid 9,690  00 

Interest  on  other  items 132,398  36 

Total $6,976,629  40 

15.  The  Missouri  Pacific  should  receive  the  following 
credits: 

Freight  charges $28,766  17 

Tickets 881  64 

Water  furnished  45  50 

Coal  furnished 3,197  38 

Carsdestroyed 334  63 

Cars  repaired 1,117  49 

Rent  of  cars 20  00 

Cross-ties  furnished 110,776  62 

Overcharges  on  freight 413  07 

Labor  and  material 1,921  76 


/ 
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For  right  of  way  prior  to  suit $58,758  39 

Paid  to  T.  J.  Prosser  &  Co 26,776  39 

Stoves,  etc 113  59 

Bridge  material 186  00 

Labor  and  material  (bridges) 23,673  00 

Paid  Colt  &  Son 18,830  61 

Paid  T.  J.  Hilliard 13,106  44 

Cash  A.  H.  Calef,  January  25, 1888 20,000  00 

Taxes  paid 1,021  38 

Recording  deeds 13  80 

Loss  and  damage  on  shipments 47  13 

Overcharge  and  shortage  on  way  bills 839  59 

Expenses  paid  on  right  of  way 5,521  05 

Paid  M.  S.  Carter  &  Co 513  90 

Cash,  Russell  Sage 10,000  00 

Cash,  Jay  Gould 20,000  00 

Cash,  George  J.  Gould 10,000  00 

Taxes  paid  at  Chivington 3,050  40 

Paid  for  right  of  way  since  suit 6,601  91 

Bonds  delivered... 6,418,000  00 

Interest 128,284  71 

Total $6,912,812  45 

Missouri  Pacific,  Dr.  to  balanoe 63,816  95 

$6,976,629  40 

16.  The  dates  when  these  different  items  accrued  are  in 
most  cases  not  ascertainable  from  the  evidence.  Moreover, 
the  transactions  form  a  running  account  between  the  parties, 
and  in  calculating  interest  we  do  not  think  any  foundation 
has  been  laid  for  the  allowance  of  interest  to  either  party 
before  the  commencement  of  suit.  We  have,  therefore, 
calculated  it  from  December  1, 1888,  to  December  1, 1893, 
at  seven  per  cent,  there  being  no  proof  of  the  interest  laws 
of  either  of  the  states  where  the  transactions  arose,  and 
their  law  being  presumed  to  be  like  our  own.     This  does 
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not  apply,  however,  to  the  differenoe  between  the  amonot 
of  the  boods  earned  and  the  amount  delivered.  These 
bonds  draw  but  five  per  oent  interest,  and  interest  apon 
that  difference  has  been  calculated  at  five  per  cent 

17.  A  large  amonnt  is  claimed  on  behalf  of  the  Con- 
struction Company  in  the  nature  of  consequential  damages 
arising  out  of  the  disposition  of  the  bonds  made  by  the 
directors  of  the  Construction  Company.  Most  of  the  bonds 
were  sold  by  the  Construction  Company  at  ninety  cents  on 
the  dollar,  and  it  is  claimed  that  the  Missouri  Pacific 
sliould  be  charged  with  the  discount.  The  evidence  relat- 
ing to  this  is  voluminous,  but  the  contention  of  the  plaint- 
iff may  be  thus  briefly  summarized:  That  the  Missouri 
Pacific  unreasonably  and  wrongfully  withheld  its  accept- 
ance of  the  roads  after  they  were  completed,  compelling 
the  Construction  Company  to  resort  to  devices  in  the  nature 
of  borrowing  money  and  bonds,  and  that  owing  to  the 
exigencies  arising  from  the  necessity  of  meeting  these  debts, 
the  majority  of  the  board  of  directors  was  enabled  to  carry 
through  a  scheme  by  which  the  bonds  were  sold  by  the 
Construclion  Company  to  themselves  and  to  Jay  Gould  at 
a  discount.  We  do  not  think  that  the  evidence  shows  any 
such  unreasonable  or  unlawful  withholding  of  the  bonds, 
and  the  trial  court  did  not  find  that  there  had  been  such. 
In  order  to  obtain  the  bonds  the  Construction  Company 
was  required  not  only  to  build  the  road,  but  to  deliver  the 
stock  and  bonds  of  the  original  railroad  companies.  The 
provision  in  the  first  contracts  by  which  settlements  were 
to  be  made  by  ten-mile  sections  was  waived  by  the  Con- 
struction Company,  and  for  this  provision  no  definite  times 
were  substituted  for  settlements.  The  original  companies 
were,  until  construction  had  advanced  to  a  considerable 
extent,  under  the  control  of  the  Construction  Company. 
Their  bonds  could  not  be  delivered  until  they  directed  the 
trustee  to  certify  them.  The  first  certification  was  not 
ordered  until  a  few  days  before  the  first  instalment  of  the 
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Missouri  Pacific  bonds  was  delivered,  and  this  at  a  time 
before  the  Construction  Company  lost  control  of  the  rail- 
road company.  There  is  evidence  that  a  number  of  bonds 
of  the  Denver  road  were  executed  by  its  oflScers  and  re- 
tained in  the  possession  of  the  Missouri  Pacific,  but  they 
were  not  certified,  and  could  not  be  certified  until  the  di- 
rectory of  the  Denver  road  so  ordered.  They  were  no 
better  until  certification  than  blank  paper,  and  had  the 
Missouri  Pacific  obstructed  a  settlement,  there  was  nothing 
to  prevent  the  Construction  Company,  while  it  had  control 
of  the  Denver  Company,  from  causing  to  be  executed  other 
bonds,  having  them  certified,  and  tendering  them  to  the 
Missouri  Pacific. .  No  such  thing  was  done.  In  the  sub- 
sequent operations  we  cannot  find  anything  in  the  evidence 
justifying  us  in  holding  that  the  district  court  erred  in 
not  finding  that  there  had  been  a  wrongful  withholding 
by  the  Missouri  Pacific  of  its  bonds.  But  aside  from 
this,  the  bonds  were  sold  at  a  discount  by  order  of 
the  directors  of  the  Construction  Company.  The  first 
order  gave  the  stockholders  of  the  Construction  Company 
a  preference  in  pro^iortion  to  their  stock.  Fitzgerald  and 
Mallory  did  not  take  advantage  of  this  and  their  propor- 
tion was  taken  by  other  stockholders.  These  acts  may 
have  been  a  fraud  upon  the  Construction  Company  by  a  ma- 
jority of  its  directors  who  happened  to  be  interested  in  the 
Missouri  Pacific,  but  as  the  Missouri  Pacific,  as  a  corpora- 
tion, was  not  a  party  to  the  proceeding,  the  directors  were 
acting  as  directors  of  the  Construction  Company  and  not 
as  directors  of  the  Missouri  Pacific.  The  Missouri  Pa- 
cific can  no  more  be  charged  with  the  consequences  of 
their  wrongful  acts  in  this  regard  than  it  could  be  charged 
for  damages  sustained  by  a  passer-by  in  consequence  of 
the  unsafe  condition  of  a  sidewalk  in  front  of  the  residence 
of  such  a  director.  The  fact  that  it  was  Missouri  Pacific 
bonds  which  were  sold  was,  in  this  regard,  a  purely  fortui- 
tous circumstance,  and  the  Missouri  Pacific  can  no  more  be 
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charged  with  this  than  with  the  loss  sustaioed  by  a  sale  of 
any  other  property  of  the  Construction  Company  which  had 
never  been  in  the  possession  of  the  Missouri  Pacific.  The 
contract  of  the  Missouri  Pacific  was  to  pay  the  Construc- 
tion Company  in  Missouri  Pacific  bonds  at  specified  sums 
per  mile.  Tiie  undisputed  evidence  shows  that  tliese  pay- 
ments were  made  as  agreed  and  the  Missouri  Pacific's  out- 
standing bonded  indebtedness  was  thereby  increased  to  that 
full  amount.  Upon  what  principle  of  law  or  equity  can  an 
additional  sum  of  $500,000  be  charged  to  that  company? 
The  trial  court  found  no  evidence  whereon  to  base  such  a 
charge.  We  can  find  none^  and  the  opinion  adopted  by  the 
court  does  not,  so  far  as  we  can  discern,  point  out  any  such 
evidence  or  any  tangible  reason  for  allowing  this  item. 

18.  The  same  conclusions  of  fact  on  the  question  of  the 
withholding  of  the  bonds  dispose  of  plaintiff's  contention 
that  the  Construction  Company  should  l>e  charged  with  ,the 
item  of  $62,500  interest  rtceivcd  by  Jay  Gould  upon  the 
$2,500,000  of  bonds  loaned  by  him  to  the  Construction 
Company, 

19.  Interest  is  claimed  upon  a  payment  of  $380,000, 
which  it  is  alleged  the  treasurer  of  the  Construction  Com- 
pany made  to  the  Missouri  Pacific  for  rails  purchased  from 
that  company  before  the  rails  were  delivered.  A  contract 
had  been  made  for  the  purchase  of  these  rails  and  a  voucher 
approved  by  the  president  of  the  Construction  Company. 
He  claims  that  the  approval  was  made  simply  to  enable 
payments  to  be  made  as  the  rails  were  delivered,  but  the 
treasurer  was  authorized  upon  this  voucher  to  disburse  the 
money  upon  presentation,  and  he  did  so.  This  bound  the 
Construction  Company,  and  there  can  be  no  recovery  on 
account  of  the  prepayment. 

20.  The  Denver  contract  provided  that  the  Denver  Com- 
pany should  procure  the  right  of  way,  but  the  Construc- 
tion Company  pay  therefor.  The  Construction  Company 
claims  that  it  was  thereby  obligated  to  pay  only  the  pur^ 
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chase  price  or  condeninatioD  money  and  that  the  costs  of 
the  proceecltugs  and  other  exi)enses  were  chargeable  against 
the  Denver  Company,  and  upon  the  theory  that  the  opera- 
tion was  for  the  benefit  of  the  Missouri  Pacific  should  be 
charged  against  that  company.  The  object  of  this  pro- 
vision in  the  contract  is  plain  enough.  All  proceedings 
were  necfssarily  in  the  name  of  the  Denver  Company  and 
the  title  taken  to  that  company.  The  proceedings  had  to 
be  conducted  through  the  officers  of  that  company,  and  a 
stipulation  to  that  effect  was  accordingly  inserted  in  the 
contract.  But  it  is  equally  clear  that  the  Construction 
Company  was  to  bear  the  whole  ex[)eiise  of  constructing 
the  road,  inasmuch  as  it  received  all  the  stock  and  bonds 
of  the  Denver  Company  for  doing  so,  and  the  cost  of  con- 
demnation proceedings  and  all  other  items  of  expense  in 
piocuring  the  right  of  way  were  as  much  chargeable  against 
the  Construction  Company  as  the  condemnation  money 
itself. 

21.  The  Missouri  Pacific  claims  that  there  was  a  failure 
nf  consideration  to  the  extent  of  some  seventeen  miles  of 
railroad  built  over  government  land  to  which  it  was  claimed 
no  title  was  obtained.  For  several  reasons  nothing  can  be 
allowed  on  this  account.  The  Missouri  Pacific  contends 
throughout  the  rest  of  its  argument  that  it  did  not  buy  the 
Denver  road,  but  only  its  stock  and  bonds,  and  we  cannot 
say  that  any  portion  of  the  stock  or  bonds  was  without 
consideration  on  this  account.  Their  amount  was  fixed  ao- 
conling  to  tlie  mileage  of  the  road,  but  the  security  was 
upon  the  road  as  a  whole.  In  the  next  place  the  Missouri 
Pacific  obtained  possession  of  the  whole  road,  remained  in 
possession,  and  has  not  been  evicted.  Even  had  there  been 
a  conveyance  of  the  road  to  the  Missouri  Pacific  with  cove- 
nants of  warranty  and  for  quiet  enjoyment,  there  would  as 
yet  be  no  cause  of  action  upon  these  covenants.  That  case 
would  be  much  stronger  than  this. 

22.  The  Construction  Company  claims  large  amounts 
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caused  by  the  failure  of  the  Missouri  Pacific  to  make  Chiv- 
iiigtoD  a  division  station.  A  part  of  this  claim  is  because 
there  was  a  large  amount  of  construction  at  Chivington 
based  upon  the  intention  of  making  it  a  division  station. 
It  was  the  duty  of  the  Construction  Company  to  build  the 
railroad  according  to  the  plans.  The  plans  provided  for 
this  construction,  and  it  was  entirely  immaterial  whether 
the  railroad  company  afterwards  used  these  structures  or 
not  The  remainder  of  the  claim  is  for  losses  sustained  by 
the  Construction  Company  on  account  of  speculations  in 
hmd  at  Chivington  and  the  erection  of  a  hotel,  out  of 
which  the  Construction  Company  contemplated  making 
large  profits  through  the  division  station's  being  there  lo- 
cated. Such  an  enterprise  was  wholly  beyond  the  scope  of 
the  Construction  Company's  powers  and  objects,  and  the 
damages  claimed  are  at  once  too  uncertain,  too  speculative, 
and  too  remote  for  consideration. 

23.  There  are  a  few  other  items  claimed  on  either  side  and 
disallowed  by  the  trial  court.  They  depend  for  the  most 
part  upon  questions  of  fact  which  were  determined  by  the 
trial  court  upon  conflicting  evidence,  and  both  upon  the 
law  and  the  facts  we  think  they  were  correctly  determined 
and  they  will  not  here  be  noticed  in  detail. 

It  follows  from  the  fq^egoing  considerations  that  the  de- 
cree of  the  district  court  should  be  modified  and  the  judg- 
ment entered  here  in  favor  of  the  Construction  Company 
against  the  Missouri  Pacific,  if  for  any  sum,  should  be 
$63,816.96;  with  interest  from  December  1,  1893. 
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Alice  A.  Minick,  appellant,  v.  Nelson  C.  Brock 

ET  AL.,  APPELLEES. 

Filed  June  26,  1694.    No.  6421. 

1.  Injiinotion:  Principal  and  Surety.  A  court  of  equity,  in  a 
proper  case,  will  restrain  the  sale  of  the  property  of  a  saretj 
for  the  satisfaction  of  a  judgment  against  him,  when  it  appean 
that  the  principal  debtor  has  sufficient  property  liable  to  ezeoa* 
tion  within  the  jurisdiction  of  the  court  for  the  satisfaction  of 
such  judgment,  at  least  until  after  the  property  of  the  principal 
debtor  has  been  exhausted. 


:  .  Pt  neems  that  a  court  of  equity,  upon  the  appli- 
cation of  a  surety  in  a  jndgment,  will  restrain  the  sale  of  such 
surety's  property  for  the  satisfaction  of  such  judgment  until  the 
property  within  the  jurisdiction  of  the  court  belonging  to  his 
co-surety  has  been  exhausted,  when  it  appears  that  such  sorety 
incurred  the  obligation  on  which  the  judgment  is  based,  at  the 
request  of  the  co-surety  and  upon  his  promise  to  indemnify  and 
save  him  harmless  by  reason  thereof. 

:  Executions:  Pbinoipal  and  Surety.    Where  the  lia- 


bilities of  sureties  in  a  judgment  are  all  equal,  and  where  the 
relations  between  them  are  not  such  that  one  surety  is  surety 
or  guarantor  for  the  other,  a  court  of  equity  will  not,  in  any 
manner,  asanme  to  control  an  officer  holding  an  execution  for 
the  satisfaction  of  a  judgment,  and  will  not  direct  whether  he 
levy  the  execution  upon  the  property  of  all  the  sureties  or  sat* 
isfy  the  entire  judgment  out  of  the  property  of  one  of  them. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Hai^l,  J. 

W.  Henry  Smith,  for  appellant 

J.  E.  PhilpoU,  contra. 

Raoan,  C. 

On  the  22d  day  of  January,  1889,  Manila  B.  Hubbell, 
Y.  H.  Gibson,  E.  T.  Huff,  and  Alice  A.  Minick  executed 
and  delivered  to  John  G.  Soutbwick  a  promissory  note  for 
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fifteen  hundred  dollars,  due  ten  months  after  date,  drawing 
interest  at  the  rate  of  ten  per  cent  per  annum  from  date 
until  paid.     On  the  11th  day  of  March,  1891,  in  the  dis- 
trict court  of  Lancaster  county  a  judgment  was  rendered 
upon  this  note  in  favor  of  the  Nebraska  Savings  Bank,  to 
whom    South  wick  had  indorsed  and  sold  the  note,  and 
against   Marilla  B.   Hubbell,  as   principal,  and  Gibson, 
Minick,  and  Huff,  as  sureties.     Some  time  after  this  the 
Nebraska  Savings  Bank  sold  and  assigned  this  judgment 
to  one  Nelson  C.  Brock,  and  he  caused  a  transcript  to  be 
filed  in  the  oflSce  of  the  clerk  of  the  district  court  of  Gage 
county  and  an  execution  to  be  issued  out  of  said  clerk's 
oflSce  and  delivered  to  the  sheriff  of  said  county.    Alice  A. 
Minick  owned  lands  in  Gage  county,  and  the  sheriff  hav- 
ing levied  said  execution  upon  her  lands  in  that  county  for 
the  satisfaction  of  said  judgment,  she  brought  this  case  in 
equity  in  the  district  court  of  Lancaster  county  against  the 
said  Nelson  C.  Brock,  the  Nebraska  Savings  Bank,  Johu 
G.  Southwick,  Edward  T.  Huff,  and  the  sheriff  of  said 
Gage  county  to  restrain  the  latter  from  selling  her  lands 
for  the  satisfaction  of  said  judgment.     She  alleged  in  her 
petition,  in  substance,  as  grounds  for  such  injunction  that  at 
the  time  she  sigued  the  note  to  Southwick  Mrs.  Hubbell 
was  the  owner  of  some  furniture  in  a  hotel  in  Lincoln; 
that  E.  T.  Huff  had  a  mortgage  upon  such  furniture;  that 
he  was  receiving  the  rents  and  profits  from  said  hotel,  and 
desiring  that  the  hotel  should  continue  in  operation  and 
that  he  should  continue  in  receipt  of  the  profits  from  the 
hotel  business,  he  requested  Mrs.  Minick  to  become  surety 
with  him  on  Mrs.  HubbelTs  note  to  Southwick,  promising 
her  that  if  she  did  so  that  he,  Huff,  would  pay  the  note  at 
maturity  and  save  her  harmless  from  any  damages,  costs, 
or  expenses  by  reason  thereof;  that  she  became  surety  on 
the  Southwick  note,  relying  upon  this  promise  of  Huff; 
that  Huff  in  fact  had  jiaid  the  judgment  to  the  Nebraska 
Savings  Bank,  and  that  he  and  Brock  had  procured  the 
37 
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bank  to  assign  the  judgment  to  Brock,  and  hj  issuing  an 
execution  now  sought  to  compel  her,  Minick,  to  pay  the 
entire  judgment;  that  Brock  really  had  no  interest  in  the 
judgment,  and  that  Huff  had  abundant  property  in  Lan- 
caster county,  where  the  judgment  was  rendered,  and  upon 
which  property  the  judgment  was  a  lien,  to  satisfy  the 
same;  and  that  the  property  of  Hiiff  should  be  exhausted 
before  coming  upon  her,  Minick's,  property.  The  answer 
of  the  defendants  to  this  action  made  the  following  issues 
of  fact:  First,  whether  Huff  promised  Mrs.  Minick  that 
he  would  indemnify  her  for  signing  with  hin>as  surety  Mrs. 
Hubbell's  note;  second,  whether  the  judgment  rendered 
had  in  fact  been  paid  by  Huff  and  was  held  by  Brock  for 
his,  Huff's,  benefit,  or  whether  Brock  in  good  faith  bought 
the  judgment  from  the  Nebraska  Savings  Bank  and  was 
the.  owner  of  the  same.  The  district  court  found  the  issues 
in  favor  of  the  defendants  and  dismissed  Mrs.  Minick's 
case.  From  this  judgment  of  the  district  court  Mrs.  Min- 
ick appeals. 

The  evidence  that  Brock  was  the  owner  in  his  own  right 
of  the  judgment  rendered  in  favor  of  the  Nebraska  Sav- 
ings Bank  and  against  Hubbell  and  others,  that  he  pur- 
chased said  judgment  from  said  Bank  with  his  own  money 
for  his  own  use  for  the  face  of  the  judgment  aud  interest, 
was  practically  undisputed.  The  other  issue  as  to  whether 
Huff  agreed  to  indemnify  Mrs.  Minick  for  becoming 
surety  with  him  on  Mrs.  HubbelPs  note  was  conflicting, 
and  the  finding  of  the  court  against  Mrs.  Minick  on  that 
issue  cannot  be  disturbed. 

Section  511  of  the  Code  of  Civil  Procedure  provides 
that  when  a  judgment  has  been  rendered  against  one  as 
principal  and  others  as  sureties,  the  property  of  the  princi- 
pal debtor  within  the  jurisdiction  of  the  court  shall  be  ex- 
hausted before  the  property  of  the  sureties  shall  be  taken. 
There  is  no  evidence  in  this  case  that  Mrs.  Hubbell,  the 
principal   debtor,  has  any   property   liable   to  execution 
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within  the  jurisdiction  of  the  court,  and  since  the  court  has 
found  that  Mrs.  Minick  and  Mr.  Huff  are  co-sureties 
equally  liable  for  the  judgment  held  by  Brock,  and  as  to 
the  liabilities  of  Huff  and  Minick,  Huff  is  not  a  princi- 
pal debtor,  Mrs.  Minick^s  case  must  fail.  A  court  of 
equity  would,  no  doubt,  in  a  proper  case,  restrain  a  sale  of 
the  property  of  a  surety  for  the  satisfaction  of  a  judgment 
against  him  on  a  showing  that  the  principal  debtor  had 
sufficient  property  liable  to  execution  within  the  jurisdic- 
tion of  the  court  for  the  satisfaction  of  such  judgment,  at 
least  until  after  the  property  of  the  principal  debtor  had 
been  exhausted ;  and  a  court  of  equity,  on  application  of 
one  surety  in  a  judgment,  might  restrain  the  sale  of  such 
surety's  property  for  the  satisfaction  of  the  judgment  until 
the  property  within  the  jurisdiction  of  the  court  belonging 
to  his  co-surety  had  been  exhausted,  when  it  clearly  ap- 
peared that  the  surety  incurred  the  obligation,  on  which 
the  judgment  was  based,  at  the  request  of  such  co-surety 
and  upon  his  promise  to  indemnify  him  and  save  him 
harmless  by  reason  thereof;  but  where  the  liabilities  of 
sureties  are  all  equal,  and  where  the  relations  between  them 
are  not  such  that  one  is  surety  or  guarantor  for  the  other,  a 
court  of  equity  will  not,  in  any  manner,  assume  to  control 
the  officer  holding  the  execution.  He  may  levy  it  upon 
the  property  of  all  the  sureties,  or  he  may  make  the  en- 
tire judgment  out  of  the  property  of  one  of  them.  The 
deoree  is 

Affirmed. 
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Alice  A.  Minick  v.  Edwabd  T.  Huff  bt  ai-. 
Filed  June  26, 1894.    No.  5422. 

1.  Review:  Ebbob  Pbocebdinqs:  Failube  to  Poikt  Out  £b- 

BOB.  It  is  no  part  of  the  daty  of  this  coart  to  search  a  record 
for  the  pnrpoee  of  ascertainiDg  if  there  is  error  in  it.  On  the 
other  hand,  every  reasonable  presumption  will  be  indulged  in 
favor  of  the  correctneae  of  the  judgment  of  a  district  court,  and 
any  ruling  of  that  court,  alleged  to  be  erroneous,  must  be  spe** 
cifically  pointed  out  to  be  reviewed  here. 

2.  Principal  and  Surety.    Before  a  surety  can  recover  of  his 

principal,  because  of  his  suretyship,  he  must  first  have  paid  the 
debt  of  his  principal  or  some  part  thereof.  Biearna  v.  Inoin,  62 
Ind.,  668,  followed. 

3.  New  Trial :  Joint  Motion:  Review.    The  rule  of  this  court 

is  that  a  motion  for  a  new  trial  is  indivisible,  and  when  made 
Jointly  by  two  or .  more  parties,  if  it  cannot  be  allowed  as  to  all 
it  must  be  overruled  as  to  all-  Dordey  v.  McQee,  30  Neb.,  657, 
followed. 

4.  Statute  of  Frauds:  Pbomisb  to  Answbb  fob  Debt  of  An- 

OTHBB.  The  verbal  promise  of  A  to  B  to  indemnify  him  if  he 
will  become  surety  for  C  for  a  debt  of  the  latter  to  D  is  not  a 
promise  on  the  part  of  A  to  answer  for  the  debt  of  C,  within 
the  meaning  of  subdivision  2,  section  8,  chapter  32,  Oompiled 
Statutes,  1693. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J. 

W.  Henry  Smith,  for  plaintiff  in  error. 

J".  E.  PhilpoUf  oontra. 

Ragan^  C. 

Alice  A.  Minick  sued  Edward  T.  Huff  and  Marilla 
B.  Hubbell  in  the  district  court  of  Lancaster  county.  In 
her  petition  she  allied  two  causes  of  action^  the  substance 
of  which  are: 
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First  Cause  of  Action. — That  on  the  second  of  Novem- 
ber, 1888,  Mrs.  Hubbell  was  conducting  a  hotel  in  Lin* 
coin  and  owned  the  furniture  therein;  that  Huff  had  a 
chattel  mortgage  on  such  furniture;  that  Huff  and  Hub- 
bell  were  receiving  about  $200  per  month  income  from  the 
hotel,  and  in  order  that  Huff  might  continue  to  receive  such 
income  Mrs.  Minick,  at  the  request  of  Huff  and  Hubbell, 
became  surety  for  Mrs/Hubbell  on  a  note  she  executed  on 
that  date  to  one  South  wick  for  the  sum  of  $500,  said  Huff 
and  Hubbell  promising  Mrs.  Minick  that  if  she  would 
become  surety  on  said  note  that  they.  Huff  and  Hubbell, 
would  pay  said  note  at  maturity  without  trouble  or  dam- 
age to  Mrs.  Minick;  that  Mrs.  Minick,  relying  on  the 
promises  of  Huff  and  Hubbell,  signed  as  surety  for  Mrs. 
Hubbell  her  note  to  South  wick;  that  said  note  was  not 
paid  at  maturity;  that  South  wick  had  reduced  the  same  to 
judgment  and  she,  Mrs.  Minick,  had  been  compelled  to 
pay  the  same,  to  her  damage  in  the  sum  of  $550  and  in- 
terest. 

Second  Cause  of  Action. — That  on  the  22d  day  of  Jan- 
uary, 1889,  Mrs.  Hubbell  was  conducting  a  hotel  in  Lin- 
coln and  owned  the  furniture  therein ;  that  Mr.  Huff  owned 
a  chattel  mortgage  on  said  property ;  that  Huff  alid  Hub- 
bell were  in  receipt  of  a  monthly  income  from  said  hotel 
of  about  $200,  and  in  order  that  said  Huff  might  continue 
to  receive  said  income  from  said  hotel.  Huff  and  Hubbell 
requested  Mrs.  Minick  to  become  surety  for  them  on  a 
note  made  by  them  on  that  date  to  one  Southwick  for 
$1,500,  said  Huff  and  Hubbell  promising  Mrs.  Minick 
that  if  she  would  sign  as  surety  their  note  to  Southwick 
that  they  would  pay  said  note  at  maturity  without  costs 
or  damage  to  Mrs.  Minick;  that  relying  upon  said  prom- 
ises Mrs.  Minick  signed  as  surety  the  note  of  Huff  and 
Hubbell  to  Southwick;  that  said  note  was  not  paid  at  ma- 
turity; that  she,  Mrs.  Minick,  had  been  sued  on  said 
note  and  was  liable  to  have  judgment  rendered  against  her 
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at  any  time  thereon,  and  to  have  her  property  exposed 
to  execution  for  the  payment  of  such  jndgmenty  to  her 
damage  in  the  sum  of  $1,500. 

The  answer  of  Mrs.  Hubbell,  so  far  as  material  here, 
was  that  she  was  the  principal  debtor  in  both  of  the  notes 
made  to  Southwick;  that  Mrs.  Minick  was  her  saretyon 
both  of  said  notes;  that  Huff  was  also  a  surety  on  the 
$1,600  note;  that  at  all  the  times  ihentioned  in  plaintiff's 
petition  she  was  the  owner  of  the  hotel  furniture,  and  that 
Huff  held  a  chattel  mortgage  thereon ;  that  the  $500  note 
had  been  reduced  to  judgment  and  that  Mrs.  Minick 
had  paid  the  same;  that  the  $1,600  note  had  also  been  re- 
duced to  judgment  against  herself  as  principal  and  Mrs. 
Minick  and  Mr.  Huff  as  sureties,  and  that  Mrs.  Minick 
had  not  paid  said  judgment,  nor  any  part  thereof. 

The  answer  of  Huff,  so  far  as  the  same  is  material  here, 
was,  in  substance,  that  at  all  t)ie  times  mentioned  in  plaint- 
iff's petition  he  held  a  chattel  mortgage  upon  the  hotel 
furniture  of  Mrs.  Huhbell,  and  a  general  denial  of  all  the 
other  averments  of  Mrs.  Minick  in  her  first  cause  of  ac- 
tion; that  he  signed  the  $1,500  note  as  a  co-surety  with 
Mrs.  Minick  for  Mrs.  Hubbell;  that  said  $1,500  note 
had  been  reduced  to  judgment  against  Mrs.  Hubbell  as 
principal  and  Mrs.  Minick  and  himself  as  sureties,  and 
that  no  part  of  said  judgment  had  ever  been  paid;  and  a 
general  denial  of  all  the  other  averments  of  Mrs.  Minick 
in  her  second  cause  of  action. 

The  case  was  tried  to  a  jury  and  a  Verdict  rendered 
against  Mrs.  Hubbell  and  Mr.  Huff  in  favor  of  Mrs.  Min- 
ick on  her  first  cause  of  action.  From  the  judgment  pro- 
nounced on  this  verdict  both  parties  prosecute  proceedings 
in  error  here. 

We  will  first  dispose  of  the  petition  in  error  of  Mrs. 
Minick.     The  errors  alleged  by  her  are: 

'^1.  The  court  erred  in  refusing  the  instructions  prayed 
for  on  behalf  of  the  plaintiff  in  the  first,  second,  third, 
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foarth^  fifth,  Bixth,  seventh,  and  eighth  sections  thereof. 
(Transcript,  pp.  1-13.)"  An  examination  of  these  instruc- 
tions discloses  the  fact  that  at  least  one  of  them  ought  not 
to  have  been  given,  and  as  the  error  alleged  is  that  the  court 
erred  in  refusing  to  give  all  of  them,  the  assignment  of 
error  must  be  overruled. 

"2.  The  court  erred  in  refusing  additional  instructions 
by  plaintiff  as  per  paragraphs  1  and  2  (Transcript,  18)." 
What  has  already  been  said  disposes  of  this  assignment. 

''3.  The  court  erred  in  refusing  and  admitting  evidence 
for  and  against  the  plaintiff  as  per  bill  of  exceptions,  pp. 
22, 33,  34, 35, 40,  44,  46, 55,  56,  57,  58, 59, 69,  71,  72,  75, 
89,  117,  118,  119,  124,  125,  126,  129, 130, 139, 140,143, 
144,  148,  149,  and  as  per  numbered  exceptions  on  the  re- 
spective pages  aforesaid  from  1-42."  This  is  not  a  specific 
assignment  of  error.  It  is  equivalent  to  saying  to  this 
court  that  it  will  find  in  the  record  on  the  pages  mentioned 
certain  rulings  of  the  district  court  which  the  plaintiff  in 
error  thinks  were  erroneous.  It  is  no  part  of  the  duty  of 
this  court  to  search  a  record  for  the  purpose  of  ascertaining 
if  there  is  any  possible  error  in  it.  On  the  other  hand, 
every  reasonable  presumption  will  be  made  in  favor  of  the 
correctness  of  the  judgment  of  a  district  court;  and  any 
ruling  of  that  court  alleged  to  be  erroneous  must  be  spe- 
dfically  pointed  out  here  in  order  to  have  it  reviewed. 

"4.  Tlie  court  erred  in  giving  paragraph  No.  6  of  the 
instructions  given  to  the  jury  by  the  court  on  its  own  mo- 
tion." The  instruction  is  as  follows:  "6.  If,  from  the 
evidence,  you  find  upon  the  said  second  cause  of  action  that 
plaintiff  signed  the  note  therein  mentioned,  with  these  de- 
fendants, for  the  sum  of  $1,500;  and  if  you  find  from  the 
evidence  that  said  note  was  sued  and  judgment  obtained 
thereon  against  the  defendant  Hubbell,  as  principal,  and 
the  plaintiff  and  the  defendant  Huff  as  sureties;  and  if 
you  find  from  the  evidence  that  defendants  Huff  and  Hub- 
bell   undertook  and   faithfully  promised  and  guarantied 
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the  plaintiff  herein,  in  consideration  of  her  signing  said 
$1,500  note,  that  said  defendants,  or  one  of  them,  would 
paj  or  cause  to  be  paid  said  note  witliout  trouble,  delay, 
cost,  or  damage  to  the  plaintiff,  then  you  are  instructed  that 
plaintiff  would  be  entitled  to  recover  herein  from  defend- 
ants herein  the  amount  of  said  judgment,  if  any,  with  in- 
terest thereon  and  costs  of  suit,  as  shown  by  the  evidence; 
provided  you  further  find  from  the  evidence  that  the  plaint- 
iff herein  has  paid  or  secured  the  payment  of  said  $1,600 
note  or  the  judgment,  if  any,  obtained  thereon,"  The  evi- 
dence is  undisputed  that  the  $1,600  note  had  been  reduced 
to  judgment  against  Mrs.  Hubbell  as  principal  and  Huff 
and  Mrs.  Minick  as  sureties,  and  that  Mrs.  Minick  had 
not  paid  said  judgment,  nor  any  part  thereof.  The  court, 
then,  did  not  err  in  giving  this  instruction.  The  theory  of 
counsel  for  the  plaintiff  in  error  is,  that  since  the  evidence 
showed  judgment  had  been  rendered  against  Mrs.  Minick 
for  the  amount  of  $1,600,  and  that  such  judgment  had  be- 
come a  lien  upon  her  property,  that  she  was  entitled  ta 
recover  the  amount  of  the  judgment,  interest,  and  costs 
before  she  paid  it  This  is  not  the  law.  Before  a  surety 
can  recover  of  his  principal,  because  of  his  suretyship,  he 
must  first  have  paid  the  debt  of  his  principal,  or  some  part 
thereof.  {Steams  v.  Inoin,  62  Ind.,  668 ;  In  re  Estate  of  Hill, 
67  Cal.,  238.)  If  Mrs.  Hubbell  was  the  principal  on  the 
$1,600  note  and  Huff  and  Minick  were  co-sureties,  then 
neither  one  of  them  would  have  a  right  of  action  against 
Mrs.  Hubbell,  by  reason  of  their  suretyship,  until  they 
had  paid  the  debt  for  which  they  were  surety,  or  some  part 
thereof.  If  Hubbell  and  Huff  were  both  principals  and 
Mrs.  Minick  was  their  surety,  then  she  would  have  na 
Cause  of  action  against  either  of  them  until  she  had  paid 
the  debt,  or  some  part  thereof.  The  argument  of  counsel 
for  Mrs.  Minick  is  that  the  promise  made  to  his  client  by 
Hubbell  and  Huff  was,  in  effect,  to  save  and  keep  her 
harmless  by  reason  of  signing  the  $1,600  note;  that  they 
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have  not  done  so,  and  therefore  Mrs.  Miiiick's  cause  of 
action  against  them  is  complete.  The  answer  to  this  is 
that  Mrs.  Minick  in  her  petition  does  not  aver^  nor  in 
her  evidence  does  she  prove,  that  she  has  been  put  to  any 
expense  or  costs  whatever  by  reason  of  the  failure  of  Hutt' 
and  Hubbell  to  keep  (heir  promise.  It  is  doubtless  true 
that  the  promise  pleaded  against  Huff  and  Hubbell  is  one 
of  indemnity;  that  by  it  they,  in  effect,  did  promise  to 
save  and  keep  Mrs.  Minick  harmless  from  all  damages ; 
and  if  it  appeared  that  Mrs.  Minick  had  been  put  to  any 
costs  or  expense  whatever  by  reason  of  the  failure  of  Huff 
and  Hubbell  to  keep  their  promise  of  indemnity,  I  have 
no  doubt  she  would  be  entitled  to  recover  the  damages 
sustained,  whether  she  had  in  fact  paid  the  judgment  ren- 
dered on  the  note  which  she  had  signed  as  surety.  {Powell 
17.  SmWiy  8  Johns.  [N.  Y.],  248.)  There  is  no  error  in 
this  record  of  which  Mrs.  Minick  can  complain. 

We  now  direct  our  attention  to  the  error  proceedings  of 
Huff  and  Hubbell.  Their  assignments  of  error  are  as 
follows: 

*^  1.  The  court  erred  in  excluding  the  evidence  as  offered 
by  plaintiffs  in  error,  being  the  offer  taken  by  the  reporter 
in  open  court  on  the  trial.''  This  assignment  is  too  in- 
definite for  consideration.  We  will  not  search  the  record 
for  the  purpose  of  ascertaining  the  location  of  an  alleged 
error.  Parties  complaining  of  an  error  must  specifically 
point  it  out. 

"2.  The  court  erred  in  refusing  to  give  instructions  Nos. 
1,  2,  3,  4,  5,  6,  and  7  asked  by  plaintiffs  here."  There 
are  no  such  instructions  in  this  record. 

"3.  Errors  of  law  occurring  at  the  trial,  duly  excepted 
to.''  This  is  a  sufficient  assignment  in  a  motion  for  a  new 
trial,  but  is  too  indefinite  as  an  assignment  in  a  petition  in 
error. 

"4.  The  verdict  is  not  sustained  by  sufficient  evidence." 
The  undisputed  evidence  in  the  record  is  that  Mrs.  Hubbell 
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was  the  principal  on  the  $500  note,  and  that  Mrs.  Minick 
was  her  surety  tliereon ;  that  such  note  had  been  reduced 
to  judgment  against  Mrs.  Hubbell  as  principal  and  Mrs. 
Minick  as  surety,  and  that  such  judgment  had  been  paid 
by  Mrs.  Minick.  There  can  then  be  no  doubt  but  that 
the  evidence  sufficiently  sustains  the  verdict  and  judgment 
as  against  Mrs.  Hubbell.  Mrs.  Hubbell  and  Mr.  Huff 
filed  a  joint  motion  for  a  new  trial ;  the  first  ground  of 
which  was  that  'Hhe  verdict  is  not  supported  by  sufficient 
evidence.'^  The  rule  of  this  court  is  that  a  motion  for  a 
new  trial  is  indivisible,  and  when  made  jointly  by  two  or 
more  parties,  if  it  cannot  be  allowed  as  to  all  it  must  be 
overruled  as  to  all.  {Long  v.  Clappy  15  Neb.,  417;  Real  v. 
HoUkttr,  17  Neb.,  661;  Boldt  v.  Budwig,  19  Neb.,  739; 
Dunn  V.  Gibson,  9  Neb.,  513;  Dutcher  v.  8taU,  16  Neb., 
30;  Wiggenhom  v.  Kountz,  23  Neb.,  690;  Dorsey  v.  Mo- 
Oee,  30  Neb.,  657.)  We  adhere  to  the  rule  announced  in 
these  cases.  The  assignment  of  error  is  that  the  verdict 
rendered  against  Huff  and  Hubbell  is  not  supported  by 
sufficient  evidence.  There  is  no  assignment  of  error  on  the 
part  of  Huff  alone  that  the  verdict  against  him  is  not  sup- 
ported by  sufficient  evidence ;  and  where  two  or  more  par- 
ties jointly  assign  as  error  that  a  verdict  rendered  against 
them  is  not  supported  by  sufficient  evidence,  if  theevideooe 
supports  the  verdict  rendered  against  either  of  them,  the 
assignment  of  error  will  be  overruled. 

6.  The  final  assignment  is  that  the  verdict  and  judgment 
are  contrary  to  law.  The  uncontradicted  pleading  and 
proof,  so  far  as  Mrs.  Hubbell  is  concerned,  is  that  she  was 
the  principal  and  Mrs.  Minick  her  surety  on  the  $500 
note  reduced  to  judgment  and  paid  by  Mrs.  Minick  and 
made  the  subject  of  her  first  cause  of  action,  the  one  on 
which  she  recovered  the  judgment  which  it  is  alleged  was 
contrary  to  law.  There  can  then  be  no  question  but  that 
this  judgment  against  Mrs.  Hubbell  is  not  contrary  to  law. 
A  surety  who  has  paid  the  debt  of  his  principal  in  order 
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to  recover  the  amount  so  paid  is  not  compelled  to  either 
plead  or  prove  an  express  promise  of  the  principal  to  re- 
imburse such  surety  as  the  law  implies  such  a  promise- 
Subdivision  2  of  section  8,  chapter  32,  Compiled  Statutes 
of  1893,  commonly  called  the  "Statute  of  Frauds,"  pro- 
vides that  "every  special  promise  to  answer  for  the  debt, 
default,  or  misdoings  of  another  person''  shall  be  void  un- 
less such  agreement  or  some  note  or  memorandum  thereof 
be  in  writing  and  subscribed  by  the  party  to  be  charged 
therewith.  If  the  judgment  in  this  case  against  Huff  is 
contrary  to  law,  it  must  be  because  the  promise  made  by 
him  to  Mrs.  Minick  to  indemnify  her  for  becoming  the 
surety  of  Mrs.  Hubbell  on  the  $500  note,  not  being  in 
writing,  is  void. 

The  evidence  tends  to  show  that  Huff  made  the  promise 
of  indemnity  to  Mrs.  Minick  as  pleaded  by  her;  that  at 
that  time  he  had  a  chattel  mortgage  upon  Mrs.  HubbelFs 
property;  that  he  was  in  receipt  of  a  monthly  income  from 
the  hotel  in  which  Mrs.  Hubbell's  property  was  used;  that 
Mrs.  Hubbell  was  largely  in  debt  for  rent,  and  that  it  was 
necessary  for  her  to  raise  money  to  discharge  the  rent  in 
order  that  the  hotel  might  continue  to  run.  The  promise 
then  of  Huff  was  supported  by  a  sufficient  consideration. 
The  promise  of  Huff  was  made  to  Mrs.  Minick.  It  was 
not  made  to  Southwick,  Mrs.  HubbelPs  creditor.  If  Huff 
had  performed  his  promise,  its  effect  would  have  been  to 
])ay  Mrs.  HubbelPs  debt  to  Southwick;  but  his  purpose 
in  making  the  promise  was  not  so  much  to  be  responsible 
for  the  debt  of  Mrs.  Hubbell  to  Southwick  as  it  was  to 
keep  the  hotel  in  operation,  on  the  property  of  which  he 
held  a  chattel  mortgage,  and  to  continue  in  receipt  of  the 
income  from  the  operation  of  such  hotel.  The  question 
then  is:  Was  this  promise  of  Huff's  within  the  statute 
just  quoted;  that  is,  was  it  a  promise  on  his  part  to  answer 
for  the  debt  of  Mrs.  Hubbell  to  Southwick,  or  was  it  an 
original  promise  on  his  part?     Perhaps  no  statute  ever 
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enacted  has  been  so  often  before  the  courts  as  this  statute  of 
frauds;  and  the  cases  that  have  arisen  and  in  which  the 
courts  have  been  called  upon  to  say  whether  the  promise 
made  came  within  the  statute  are  as  various  as  the  trans- 
actions of  human  affairs.  Perhaps  no  general  rule  can  be 
laid  down  that  will  afford  a  safe  and  correct  test  in  all 
cases  as  to  whether  a  promise  is  or  not  within  the  statute, 
and  no  such  attempt  will  be  made.  The  weight  of  author- 
ity, however,  in  this  country  sustains  this  rule :  The  verbal 
promise  of  A  to  B  to  indemnify  him  if  he  will  become 
surety  for  C  for  a  debt  of  the  latter  to  D  is  not  a  promise 
on  the  part  of  A  to  answer  for  the  debt  of  C,  and  is  not 
within  the  statute.  The  following  cases,  and  perhaps 
others,  sustain  the  rule  stated:  Sanders  v.  Oillettpie,  59  N. 
Y.,  250;  Yale  v.Edgerton,  14  Minn.,  194;  Ooetz  v.Foo8, 
14  Minn.,  265 ;  Horn  v.  Bray^  51  Ind.,  555 ;  Mills  v.  Brown^ 
11  la.,  314;  Gamer  v.  Hudgina,  46  Mo.,  399;  Vogd  v. 
Melms,  31  Wis.,  306;  Qreen  v.  Brookina,  23  Mich.,  48; 
Potter  V,  Broumy  35  Mich.,  274 ;  Perley  u.  Spring^  12  Mass., 
296;  Chapln  v.  Lapham,  37  Mass.,  467;  Aldrich  v,  Amea^ 
75  Mass.,  76;  Atgar  v.  HUer,  24  N.  J.  Law,  812.  These 
cases  follow  the  doctrine  of  the  English  case,  ThomoM  v. 
Cooky  8  Barn.  &  Cr.  [Eng.],  728.  On  the  other  hand,  such 
a  promise  is  held  to  be  within  the  statute  in  Easter  v. 
White,  12  O.  St.,  219,  and  Kelsey  v.  Hibbs,  13  O.  St.,  340; 
and  these  cases  and  others  like  them  follow  the  doctrine  of 
the  English  case,  Chreen  v.  Crosswelly  10  A.  &  E.  [Eng.], 
453.  We  think  the  cases  first  above  cited  as  sustaining 
the  rule  are  in  accord  with  the  weight  of  authority  both  in 
this  country  and  in  England,  and  we  cheerfully  follow 
those  cases. 

There  is  no  error  in  the  record  and  the  judgment  of  the 
district  court  is 

Affirmed. 
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Theodore  L.  Von  Dorn,  plaintiff  in  error  and    ^  f^ 

APPELLANT,    V.    FREi)     MeNGEDOHT     ET    AL.,    DE-     ^   J^ 
PENDANTS   IN    ERROR   AND   APPELLEES,  " 

Filed  June  26,  1894.    No.  6278. 

1.  Damages  for  Breach  of  Builder's  Contract.  Where  a 
contractor  agrees  with  the  owner  of  real  estate  to  inrnish  the 
material  and  labor  and  erect  for  him  an  improvement  thereon, 
and  snch  contractor  volantarily  abandons  the  work  before  oom- 
pletion,  the  owner  may  charge  the  contractor  with  (a)  the  neces- 
sary costs  of  completing  the  improvement  as  the  contractor 
agreed  to  complete  it,  (b)  the  amount  of  all  payments  made  to 
the  contr^ictor  on  the  contract,  (e)  the  amount  of  all  valid  liens 
on  the  real  estate  for  labor  and  material  furnished  the  contractor 
and  used  by  him  in  such  improvement,  and  (d)  the  amount  of 
actual  damaKCS  the  owner  has  sustained  by  reason  of  the  con- 
tractor's default.  The  difference  between  the  total  of  these 
items  and  the  contract  price  is  the  measure  of  damages  of  both 
the  owner  and  contractor.  If  such  total  exceeds  the  contract 
price,  such  excess  is  the  amount  the  owner  may  recover  of  the 
contractor.  If  the  contract  price  exceeds  such  total,  such  excess 
is  the  amount  the  contractor  may  recover  from  the  owner. 

%  Builders'  Contracts:  Tsbmination:  Partial  Pebfoi^- 
ANCB:  Compensation  OF  Com  TBACTOB.  Where  such  a  contract 
exists  and  the  owner  rightfully  terminates  the  same  by  virtue 
of  some  proviBion  therein  authorizing  him  to  do  so  upon  the 
happening  of  certain  contingencies,  then  the  contractor  is  en- 
titled to  recover  from  the  owner  the  actual  benefit  he  has  re- 
ceived from  the  contractor's  partial  performance;  and  this  is 
found  by  ascertaining  the  reasonable  worth  of  snch  partial  per- 
formance appropriated  or  received  by  the  owner  at  the  time  of 
such  receipt  or  appropriation,  and  deducting  therefrom  i^yments 
made  to  the  contractor,  and  the  actual  damages,  if  any,  the 
owner  has  sustained  by  the  contractor's  default,  if  he  has  made 
one. 


:  Wrongpul  Termination  by  Contractor:  Measure 

OF  Damages.  Where  such  ^a  contract  exists  and  the  owner 
wrongfully  terminates  the  same  or  the  contractor's  employment 
thereunder  before  the  completion  of  the  improvement,  the  con- 
tractor's measure  of  damages  is  the  reasonable  value  of  his  par- 
tial performance  increased  by  all  actual  damages  sustained  bj 
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him  by  reason  of  the  owner's  ni^astifiable  termination  of  the 
contract. 

4.  Mechanics'  Liens:  Skilled  and  TTnskillbd  Labob.  The 
mechanics'  lien  law  of  this  state  makes  no  distinction  between 
skilled  and  unskilled  labor,  and  its  policy  is  to  insure  to  both 
classes  remuneration  for  whatever  they  may  do  towards  increas- 
ing the  value  of  an  owner's  real  estate  by  the  erection  of  im- 
provements thereon. 

6.  :   Claim   of   Akohitect.      An  architect,  who  ftirnishes 

drawings  and  plans  for  an  improvement  on  real  estate,  and  su- 
perintends the  erection  of  such  improvement  in  accordance  with 
■ach  plans,  in  parsaance  of  a  contract  with  the  owner,  is  entitled 
to  a  lien  upon  such  improvement  and  the  real  estate  upon  which 
it  is  situate  upon  compliance  with  the  mechanics'  lien  law  of 
the  state. 

6.  Woman  as  Notary  Public.    There  is  nothing  in  our  consti- 

tution or  laws  that  prohibits  a  woman  from  holding  the  office 
of  notary  pnblia 

7.  The  right  of  a  woman  to  hold  the  office  of  notary  public 

when  she  has  been  appointed  and  commissioned  to  such  office  by 
the  governor  can  only  be  inquired  into  in  a  suit  or  proceeding 
brought  against  her  for  that  purpose. 

8.  New  Trial :  Newly  Discovered  Evidence.    A  motion  for  a 

new  trial  on  the  ground  of  newly  discovered  evidence  should  be 
overruled,  eren  if  the  evidence  alleged  to  be  newly  discovered  ia 
competent  under  the  pleadings,  when  it  appears  that  the  witness, 
by  whom  it  is  proposed  to  prove  the  facts  alleged  to  be  newly 
discovered,  testified  on  the  trial  of  the  case,  was  examined  by 
the  applicant  for  a  new  trial,  and  no  effort  was  made  at  that 
time  to  elicit  the  facts  claimed  to  be  newly  discovered  evidence. 
Brandt  v.  Fitzgerald,  36  Neb.,  683,  followed. 

9.  Judgments:  Motion  fob  New  Trial:  Supebbedbas.     The 

pendency  of  a  motion  for  a  new  trial  does  not  supersede  a  de- 
cree or  judgment  rendered  or  stay  the  execution  thereof. 

10.  Judicial  Sales:  Notice.     A  judicial  sale  occurred  on  the  25ih 

of  April.  The  first  publication  of  the  notice  of  such  sale  was 
made  on  the  21st  of  March.  As  thirty  days  intervened  between 
the  date  of  the  first  publication  and  the  date  of  the  sale,  hdd, 
sufficient     CarUtw  v.  AvUman:  28  Neb.,  672,  followed. 

Error  and  appeal  from  the  district  court  of  Douglas 
oouuty.     Heard  below  before  Irvine,  J. 
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The  facts  are  stated  by  the  oommissioner. 

Kmnedy,  OUbert  &  Anderson,  for  plaintiff  in  error  and 
appellant:     • 

The  architect  was  not  entitled  to  a  mechanic's  lien. 
(Comp.  Stats.^  sees.  1,  3^  ch.  54;  Bank  of  Pennsylvania  v. 
Ories,  35  Pa.  St.,  423 ;  Price  v.  Kirk,  90  Pa.  St.,  47 ;  Bush 
V.  Able,  90  Pa.  St.,  153;  Foushee  v.  Grigsby,  12  Bush 
[Ky,],  75;  Pennsylvania  &  -D.  R.  Co,  v.  Leaffer,  84  Pa. 
St.,  168.)       . 

Under  the  laws  of  Nebraska  a  female  is  not  eligible  to 
the  office  of  notary  public.  (Comp.  Stats.,  sec.  1,  ch.  60 ; 
Robinstm's  Case,  131  Mass.,  376 ;  BradweU  v.  State  of  Itlir 
nois,  16  Wall.  [U.  S.],  130.) 

O,  W.  CovMy  also  for  plaintiff  in  error  and  appellant 

J".  W.  West  and  Edabrook  &  Davis,  contra: 

Plaintiff  was  not  entitled  to  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  for  the  reason  that  the  pro- 
posed witnesses  were  sworn  on  the  hearing,  and  the  plaint- 
iff had  an  opportunity  to  examine  them.  (Fitzgerald  v. 
Brandt,  36  Neb.,  683.) 

The  notice  of  judicial  sale  was  sufficient  {Carlow  o. 
Auliman,  28  Neb.,  672.) 

The  architect  is  entitled  to  a  lien.  (Phillips,  Mechanics' 
Liens  [2d  ed.],  168,  and  authorities  cited;  Knight  v.  Nor- 
rls,  13  Minn.,  473;  Parker  v.  BeU,  7  Gray  [Mass.],  432.) 

Raoan,  C. 

November  3,  1890,  Theodore  L.  Von  Born  owned  cer- 
tain real  estate  in  the  city  of  Omaha  and  on  that  date  a 
contract  in  writing  was  entered  into  between  him  and 
Frederick  Mengedoht  and  Adam  Feichtmayer,  copartners, 
by  the  terms  of  which  they,  in  consideration  of  $18,540 
to  be  paid  them,  agreed  to  furnish  all  material  and  labor 
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and  construct  for  Von  Dorn  a  bailding  on  his  real  estate^ 
the  same  to  be  completed  by  April  1,  1891.  This  contract, 
amongst  other  things,  provided  that  all  material  and  labor 
used  in  the  construction  of  such  building  sBonld  be  first- 
dass  in  every  respect ;  that  the  building  should  be  con- 
structed according  to  certain  plans  and  specifications  made 
part  of  the  contract;  that  "  the  contractor  shall  and  will 
well  and  sufiBciently  perform  and  finish,  under  the  direction 
and  to  the  satisfaction  of  James  McDonnell,  architect,  act- 
ing as  agent  of  said  owner,  all  the  works,  *  .  *  *  agree- 
ably to  the  dra\^ings  and  specifications  made  by  the  said 
architect;''  that  the  architect,  or  his  representative,  should 
superintend  the  work ;  that  should  the  contractors  at  any 
time  refuse  or  neglect  to  supply  a  sufficiency  of  properly 
skilled  workmen  or  of  material  of  the  proper  quality,  or 
fail  in  any  respect  to  prosecute  the  work  with  promptness 
and  diligence,  then,  if  the  architect  should  certify  that  such 
refusal,  failure,  or  neglect  of  the  contractors  was  a  sufficient 
reason  therefor,  that  tjie  owner  should  be  at  liberty  to  ter- 
minate the  employment  of  the  contractors  and  enter  upon 
the  premises,  take  possession  of  and  complete  the  work. 
The  contractors  at  once  entered  upon  the  performance 
of  said  contract  and  furnished  a  large  amount  of  labor 
and  material  towards  the  construction  of  the  building 
they  had  agreed  to  erect.  Before  April  1,  1891,  Von 
Dorn  discharged  McDonnell  as  architect  and  superin- 
tendent and  appointed  one  Field  in  his  place;  and  hav- 
ing obtained  a  certificate  from  him  to  the  effect  that  the 
material  being  used  by  the  contractors  in  the  erection  of 
the  building  was  not  of  the  character  or  quality  called  for 
by  the  contract,  and  that  the  building  was  not  being  erected 
according  to  the  plans  and  specifications,  Von  Dorn  termi- 
nated the  employment  of  said  contractors,  took  possession 
of  and  finished  the  building  himself.  One  Specht  brought 
this  suit  in  the  district  court  of  Douglas  county  to  have 
established  and  foreclosed  against  Von  Dorn's  property  a 
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mechanic's  lien  which  he  claimed  for  certain  labor  and  ma- 
terials furnished  by  him  to  the  contractors,  and  used  bj 
them  in  the  partial  construction  of  Von  Dorn's  building. 
Von  Dorn  and  wife,  the  contractors,  McDonnell,  and  a 
large  number  of  material-men  were  made  defendants.  The 
controversy  here,  however,  concerns  only  Von  Dorn,  Men- 
gedoht, and  McDonnell.  Mengedoht,  having  succeeded  by 
assignment  to  all  the  rights  of  Mengedoht  &  Feichtmayer, 
copartners,  filed  an  answer  in  the  nature  of  a  cross-bill, 
claiming  judgment  against  Von  Dorn  and  a  lien  upon  his 
real  estate  for  the  value  of  the  labor  and  materials  furnished 
by  Mengedoht  &  Feichtmayer  under  the  contract  of  No- 
vember 3,  1890.  McDonnell  also  filed  an  answer  in  the 
nature  of  a  cross-petition,  claiming  judgment  against  Von 
Dorn  and  a  lien  on  his  real  estate  for  services  as  architect  and 
superintendent  of  the  premises.  The  answer  of  Von  Dorn 
to  the  cross-petition  of  Mengedoht  and  the  reply  of  the 
latter  thereto  put  in  issue  between  them  the  following  ques- 
tions of  fact:  First — Were  the  labor  and  materials  fur- 
nished by  Mengedoht  &  Feichtmayer,  toward  the  con- 
-struction  of  the  Von  Dorn  building,  of  the  character  and 
quality  called  for  by  the  contract?  Second — Was  the 
building,  so  far  as  completed,  erected  according  to  the  plans 
and  specifications?  Third — Were  Mengedoht  &  Feicht- 
mayer, at  the  time  Von  Dorn  terminated  their  employment, 
able,  ready,  and  willing  to  complete  the  building  according 
to  their  contract?  In  other  words,  was  the  termination  of 
Mengedoht  &  Feichtmayer's  employment  by  Von  Dorn 
wrongful  ?  The  answer  of  Von  Dorn  to  the  cross-petition 
of  McDonnell  and  the  latter's  reply  thereto  made  this  is- 
sue of  fact,  viz.,  was  the  discharge  of  McDonnell  by  Von 
Dorn  wrongful  ?  The  district  court  referred  the  case  to  an 
able  lawyer  and  two  skilled  builders  as  referees.  These 
referees  found  all  the  issues  of  fact  and  law  in  favor  of 
Mengedoht  &  Feichtmayer  and  against  Von  Dorn,  and 
duly  reported  the  same  to  the  district  court  Von  Dorn 
38 
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filed  ezoeptions  to  the  report,  which  were  overruled,  and 
judgment  entered  according  to  the  findings  and  conclusions 
of  the  referees.  The  property  was  advertised  and  sold  and 
the  sale  confirmed.  Von  Dorn  brings  the  judgment  rendered 
against  him  in  favor  of  Mengedoht  and  McDonnell  here 
on  error,  and  from  the  decree  of  the  district  court  confirm- 
ing the  sale  made  to  satisfy  the  mechanics'  lien  judgments 
he  appeals. 

We  will  first  dispose  of  Von  Dorn's  petition  in  error. 

1.  The  firdt  alleged  error  is  assigned  in  the  following  lan- 
guage: ^^That  in  the  hearing  of  said  cause  below  divers 
and  sundry  errors  occurred  in  the  introduction  of  evidence 
notwithstauding  the  objections  of  the  plaintiff  in  error, 
which  evidence  was  immaterial,  irrelevant,  incompetent, 
and  prejudicial  to  the  plaintiffs  in  error,  and  excepted 
to  by  plaintiff  in  error  at  the  time;  all  which  fully 
•appears  in  the  bill  of  exceptions  on  file  in  this  court.'' 
This  assignment  of  error  is  too  indefinite  for  review.  We 
cannot  look  through  a  record  for  the  purpose  of  ascertain- 
ing if  it  contains  error.  If  a  litigant  is  of  opinion  that 
a  ruling  of  the  district  court  was  erroneous  and  prejudicial 
to  him,  he  must  set  out  in  his  petition  in  error  the  precise 
action  of  the  district  court  which  he  claims  was  erroneous. 

2.  The  second  error  is  like  unto  the  first,  and  assigned  in 
substantially  the  same  language,  and  what  has  already  been 
•said  disposes  of  that  assignment. 

3.  The  third  and  fourth  assignments  of  error  are,  in 
^rubstance,  that  the  findings  of  the  referees  are  unsupported 
by  sufficient  evidence.  The  evidence  as  to  the  character  of 
the  material  used  and  the  labor  performed  by  the  contractors 
in  their  partial  construction  of  Von  Dorn's  buildings,  and 
the  evidence  as  to  the  manner  in  which  the  work  was  done, 
— that  is,  as  to  whether  it  corres{)onded  to  the  plans  and 
specifications, — was  conflicting.  Two  of  the  referees  who 
passed  upon  this  evidence  were  skilled  builders,  and  the 
other  referee  was  an  able  lawyer  who  had  filled  the  office 
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of  judge  of  the  district  court  for  a  number  of  years.  It 
is  not  claimed  that  either  of  these  meo  were  inoompetent 
or  partial.  They  heard  and  saw  the  witnesses  testify. 
They  examined  the  work  that  had  been  done  by  the  con- 
tractors; and  two  of  these  referees  at  least  were,  by  train- 
ing and  profession,  possessed  of  qualifications  for  passing 
a  more  correct  judgment  upon  the  character  of  the  work 
and  the  materials  used  therein  than  we  are.  These  referees 
were  far  more  competent  to  weigh  the  evidence  before  them 
and  to  say  what  conclusions  such  evidence  warranted  than 
we  are;  and  a  careful  reading  of  the  testimony  in  the  case 
satisfies  us  that  the  findings  of  fact,  and  each  of  them,  madfe 
by  the  referees  are  abundantly  supported  by  the  evidence. 
4.  The  fiflh  assignment  of  error  is  that  the  judgment  of 
the  district  court  is  contrary  to  the  law  of  the  case.  We 
shall  first  examine,  this  assignment  with  reference  to  the 
judgment  in  favor  of  Mengedoht  The  argument,  in  effect, 
is  that  the  referees  in  the  district  court  adopted  and  applied 
an  erroneous  measure  of  damages  in  the  controversy  bet  ween 
Von  Dom  and  Mengedoht.  The  referees  found  that  while 
Mengedoht  &  Feichtmayer  were  prosecuting  the  work  of 
erecting  the  building  according  to  their  contract,  and  were 
ready,  able,  and  willing  to  so  complete  it,  that  Von  Dorn 
wrongfully  terminated  their  employment  and  refused  to  per- 
mit them  to  complete  the  work.  Wliat,  then,  was  Menge-; 
doht's  measure  of  damages  ?  This  question  generally  arises 
in  suits  growing  out  of  contracts  of  the  character  of  the  one 
involved  in  this  controversy  in  either  one  of  three  ways,  viz., 
where  the  contractor  voluntarily  abandons  the  work,  where 
the  owner  wrongfully  refuses  to  permit  the  contractor  to 
perform,  and  where  the  owner  rightfully  terminates  the 
contract  or  the  contractor's  employment  by  virtue  of  some 
provision  in  the  contract  authorizing  him  to  do  so  upon 
the  arising  of  certain  contingencies.  The  rules  as  to  the 
measure  of  damages  in  such  suits,  between  the  owner  and 
the  contractor,  in  the  class  of  cases  just  stated  are  as  follows: 
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First — Where  a  contractor  agrees  with  the  owner  of  real  es- 
tate to  furnish  the  material  and  labor  and  erect  for  him  an 
improvement  thereon,  and  such  contractor  voluntarily  aban 
dons  the  work  before  completion,  the  owner  may  charge  the 
contractor  with  (a)  the  necessary  costs  of  completing  the  im- 
provement as  the  contractor  agreed  to  complete  it,  (6)  the 
amount  of  all  payments  made  to  the  contractor  on  the  con- 
tract, (o)  the  amount  of  all  valid  liens  on  the  real  estate  for 
labor  and  material  furnished  the  contractor  and  used  by  him 
in  such  improvement,  and  (<2)  the  amount  of  actual  damages 
the  owner  has  sustained  by  reason  of  the  contractor's  default 
The  difference  between  the  total  of  these  items  and  the  con- 
tract price  is  the  measure  of  damages  of  both  the  owner 
and  contractor.  If  such  total  exceeds  the  contract  price, 
such  excess  is  the  amount  the  owner  may  recover  of  the 
contractor.  If  the  contract  price  exceeds  such  total,  such 
excess  is  the  aroouut  the  contractor  may  recover  of  the 
owner.  Second — Where  such  a  contract  exists,  and  the 
owner  rightfully  terminates  the  same  by  virtue  of  soma 
provision  authurizing  him  to  do  so  upon  the  happening  of 
certain  contingencies,  then  the  contractor  is  entitled  to  re- 
cover from  the  owner  the  actual  benefit  he  has  received 
from  the  contractor's  partial  performance;  and  this  is  found 
by  ascertaining  the  reasonable  worth  of  such  partial  per- 
formance appropriated  or  received  by  the  owner  at  the  time 
of  such  receipt  or  appropriation,  and  deducting  therefrom 
payments  made  to  the  contractor,  and  the  actual  damages, 
if  any,  the  owner  has  sustained  by  the  contractor's  default, 
if  he  has  made  one.  Third — But  where  such  a  contract 
exists  and  the  owner  wrongfully  terminates  the  same  or  the 
contractor's  employment  thereunder  before  the  completion 
of  the  work,  the  contractor's  measure  of  damages  is  the 
reasonable  value  of  his  partial  performance  increased  by 
all  actual  damages  sustained  by  him  by  reason  of  the  own- 
er's unjustifiable  termination  of  the  contract.  The  referees 
fonnd  that  the  just  and  reasonable  value  of  the  labor  done 
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and  materials  furnished  by  Mengedoht  &  Feichtmayer 
towards  the  erection  of  the  building — that  is,  the  reason- 
able value  of  their  partial  performance — was  |1 4,224,  and 
for  this  sum  the  court  gave  Mengedoht  judgment  and  a 
lien  on  the  real  estate  and  building  of  Von  Dorn.  This 
was  correct.  If  there  had  been  a  find  i  tig  supported  by 
competent  evidence  that  Mengedoht  &  Feichtmayer  had  sus- 
tained any  other  damages  by  reason  of  Von  Dorn's  wrong- 
fully discharging  them,  they  would  have  also  been  entitled 
to  the  amount  of  such  damages;  and  it  seems  that  such 
damages  would  have  been  the  profits  they  would  have  made 
by  the  performance  of  their  contract  had  they  been  allowed 
to  complete  the  same. 

Is  the  judgment  in  favor  of  McDonnell  contrary  to  law? 
The  referees  found  that  by  the  contract  between  Von  Dorn 
and  McDonnell  the  latter  was  employed  as  an  architect  to 
prepare  the  plans,  drawings,  and  specifications  for  the  build- 
ing and  to  superintend  the  construction  of  the  same;  that 
Von  Dorn  wrongfully  discharged  him,  and  that  in  pur- 
suance of  his  contract  he  performed  labor  and  services 
towards  the  erection  of  said  building  as  were  of  the  just 
and  reasonable  value  of  $574.39,  and  that  he  was  entitled, 
under  the  mechanics^  lien  law  of  the  state,  to  a  lien  upon 
the  real  estate  and  the  building  of  Von  Dorn  to  secure  its 
payment  This  finding  of  the  referees  was  approved  by 
the  court  and  McDonnell  was  given  a  judgment  for  the 
amount  found  due  him  by  the  referees  and  a  mechanic's  lien 
npon  Von  Dorn's  property.  The  argument  now  is  that 
this  judgment  of  McDonnell's  is  contrary  to  law,  because 
services  performed  by  an  architect  in  making  plans,  draw- 
ings, and  specifications  for  an  improvement  on  real  estate 
and  in  superintending  the  construction  of  such  improve- 
ment are  not  labor,  within  the  meaning  of  section  1,  chap- 
ter 64,  Compiled  Statutes,  1893,  the  mechanics'  lien  law. 
That  section  is  as  follows:  ''Any  person  who  shall  perform 
any  labor     *     *     *     for  the  erection     *     ♦     *     of  any 
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house  *  *  *  or  building  *  *  *  by  virtue  of  a 
contract  *  *  *  ^ith  the  owner  thereof  *  *  * 
shall  have  a  lien  to  secure  the  payment  of  the  same  upon 
such  house,  *  *  *  building,  *  *  *  and  the  lot 
of  land  upon  which  the  same  shall  stand/'  upon  comply- 
ing with  the  other  requirements  of  the  statute.  There 
is  some  conflict  in  the  reported  decisions  as  to  whether 
the  services  of  an  architect  in  drawiug  plans  and  specifica- 
tions for  an  improvement  on  real  estate  and  su[)erintending 
the  ooostruction  of  such  improvement  are  lal)or  within  the 
meaning  of  such  a  statute  as  this.  It  has  always  been  the 
rule  of  this  court  to  give  this  statute  a  liberal  construction, 
and  we  see  no  good  reason  why  we  should  depart  from  that 
rule  in  the  present  instance.  The  statute  makes  do  dis- 
tinction between  skilled  and  unskilled  labor,  and  its  policy 
is  to  insure  to  both  classes  remuneration  for  whatever  they 
may  do  towards  increasing  tlie  value  of  an  owner's  real 
estate  by  the  erection  of  improvements  thereon.  To  make 
drawings,  plans,  and  specifications  for  an  improvement 
upon  real  estate  and  to  superintend  its  erection  in  accord- 
ance with  such  plans  and  specifications  are  labor,  within 
the  ordinary  meaning  of  that  term,  as  much  so  as  the 
painting,  decorating,  or  polishing  the  floors  of  a  building 
would  be.  We  think,  therefore,  that  an  architect  who  fur- 
nishes drawings  and  plans  for  an  improvement  on  real  es- 
tate and  superintends  the  erection  of  such  improvement,  in 
accordance  with  such  plans,  in  pursuance  of  a  contract  with 
the  owner,  is  entitled  to  a  lien  upon  such  improvement  and 
the  real  estate  upon  which  it  is  situate  upon  compliance 
with  the  mechanics'  lieu  law  of  the  state.  (Knight  v.  Nor- 
ris,  13  Minn.,  473;  Stryker  v.  Cassidy,  76  N.  Y.,  50.) 

But  it  is  contended  that  the  judgment  of  the  district 
court  giving  McDonnell  a  lien  upon  the  property  of  Von 
Dorn  is  contrary  to  law  for  another  reason,  viz.,  that  the 
oath  made  by  McDonnell  to  "the  account  of  items  of 
labor"  was  administered  by  a  person  not  authorized  by 
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the  laws  of  the  state  to  administer  oaths^  and  that,  there- 
fore, eveD  if  the  services  he  performed  entitled  him  to  a 
lien,  he  never  acquired  one.  It  is  said  by  counsel  that  this 
oath  was  administered  to  McDonnell  by  a  notary  public 
and  that  she  was  a  female,  and  that  the  governor  was  not 
authorized  to  appoint  and  commission  a  female  as  notary 
public  There  are  several  things  to  be  said  of  this  ar- 
gument In  the  first  place,  neither  ''the  account  of 
items,''  the  mechanic's  lien,  nor  the  oath  which  it  is  said 
McDonnell  took,  nor  the  jurat  of  the  notary  public,  nor 
the  name  of  such  notary  are  in  the  record.  McDonnell  in 
his  cross-petition  allies  that  he  made  an  account  of  the 
items  of  labor  he  furnished  and  that  he  made  oath  thereto. 
Von  Dom,  in  his  answer  to  this  cross-petition,  does  not 
deny  these  averments,  and,  of  course,  they  stand  admitted. 
There  is  nothing  then  before  us  by  which  we  are  enabled 
to  review  the  error 'assigned.  By  section  1,  chapter  61| 
Compiled  Statutes,  1893,  the  governor  is  authorized  to  ap- 
point and  commission  such  number  of  persons  to  the  office 
of  notary  public  in  each  of  the  counties  in  this  state  as  he 
shall  deem  necessary.  The  word  "persons"  in  this  stat- 
ute is  broad  enough  to  include  women,  and  we  know  of  no 
•constitutional  provision  or  law  that  prohibits  a  woman  in 
this  state  from  holding  the  office  of  notary  public;  but 
whatever  may  be  the  corret^  interpretation  of  the  statute, 
this  woman  was  appointed  and  commissioned  a  notary 
public  by  the  governor.  She  is  then  a  public  officer,  and 
performing  her  duties  as  such,  and  we  will  not  try  her  title 
to  the^office  she  holds  in  t^is  proceeding.  The  right  of  a 
woman  to  hold  the  office  of  notary  public  under  the  laws 
of  this  state,  when  she  has  been  appointed  and  commis- 
sioned as  such  officer  by  the  governor,  can  only  be  inquirM 
into  in  a  suit  or  proceeding  brought  against  her  for  that 
purpose.  The  judgments  in  favor  of  Mengedoht  and  Mc- 
Donnell are  neither  of  them  contrary  to  law. 

6.  Finally,  it  is  said  the  court  erred  in  overruling  the 
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motion  of  Yon  Dorn  for  a  new  trial  made  on  the  grounds 
of  newly  discovered  evidence.  The  evidence  which  it  is 
alleged  was  newly  discovered  is^  in  substance,  that  Men- 
gedoht  &  Feichtmayer  eousented  to  and  ratified  Von  Doru's 
removal  of  McDoDuell  as  architect  and  the  appointment 
of  Field  in  his  place.  In  Brandt  v.  Fitzgerald,  36  Neb., 
683,  it  was  held  that  a  motion  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence,  was  properly  denied,  although 
such  evidence  was  competent  under  the  pleadings  in  the 
case,  where  the  witness  who  was  to  furnish  the  new  evi- 
dence testified  on  the  trial,  was  examined  by  the  applicant 
for  a  new  trial,  and  in  which  examination  no  efibrt  was 
made  to  elicit  any  of  the  facts  now  claimed  to  be  newly 
discovered  evidence.  Two  of  the  witnesses  by  whom  Von 
Dorn  claims  that  he  can  prove  the  facts  which  he  alleges 
constitute  newly  discovered  evidence  were  witnesses  on  the 
trial  of  this  case.  True,  Yon  Dorn  sets  out  in  his  affida- 
vit for  a  new  trial  that  he  did  not  know,  until  after  the  de- 
cree had  been  rendered  herein,  the  witnesses  would  give 
such  evidence.  We  do  not  see  how  this  can  possibly  be 
true,  as  Yon  Dorn  alleges  that  Feichtmayer  met  Field  and 
Yon  Dorn  at  the  house  of  the  latter,  after  McDonnell  had 
been  removed,  and  at  that  meeting  Feichtmayer  agreed  U> 
the  substitution  of  Field  as  architect.  If  this  meeting  oc- 
curred at  Yon  Dorn^s  house,  and  in  his  presence,  he  cer- 
tainly knew  it  as  well  when  this  suit  was  being  tried  as  he 
did  after  the  decree  was  rendered.  He  was  aware  of  the 
knowledge  in  possession  of  Feichtmayer,  and  yet  it  does 
not  appear  that  Yon  Dorn  made  any  effort  whatever  to 
have  Feichtmayer  testify  to  what  occurred  at  Yon  Dorn's 
house.  In  other  words,  it  does  not  appear  that  Yon  Dorn, 
by  the  exercise  of  reasonable  diligence,  could  not  have  dis- 
covered and  produced  at  the  trial  the  evidence  which  he 
now  alleges  is  newly  discovered.  The  assignment  of  error 
must  be  overruled.  There  is  no  error  in  the  decree  of  the 
district  court  and  the  same  is  affirmed. 
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We  next  direct  our  attention  to  Von  Dorn's  appeal 
from  the  order  of  the  district  court  confirming  the  sale 
made  in  pursuance  of  the  decree  rendered  in  this  action. 
To  reverse  this  order  eight  reasons  are  assigned : 

1.  The  firsts  fourth|  sixth,  and  seventh  of  which  are, 
in  substance,  that  an  order  for  the  sale  of  the  property  de* 
scribed  in  the  decree  was  issued  by  the  clerk  of  the  district 
court  while  Von  Dorn's  motion  for  a  new  trial  was  pend- 
ing and  undecided.  The  record  does  not  show  that  the  or- 
der for  the  sale  of  the  property  was  issued  while  the  mo-* 
tion  for  a  new  trial  was  pending.  The  decree,  in  the  record 
signed  by  the  judge  of  the  district  court,  recites  that  Von 
Dorn's  exceptions  to  the  report  of  the  referees  and  his 
motion  for  a  new  trial  were  overruled  on  the  8th  day  of 
February,  1893,  the  date  of  the  rendition  of  the  decree; 
but  the  pendency  of  a  motion  for  a  new  trial  does  not  su- 
persede a  decree  or  judgment  rendered  or  stay  the  execution 
thereof. 

2.  The  substance  of  the  second,  third,  and  fifth  reasons 
assigned  for  reversing  this  order  are,  in  substance,  that  the 
sale  was  made  after  a  bond  had  been  filed  by  Von  Dorn 
to  supersede  the  execution  of  the  decree.  The  decree  was 
rendered  on  the  6th  day  of  February,  1893.  It  was  jour- 
nalized or  formally  entered  of  recoi*d  in  the  office  of  the 
clerk  of  the  distiuct  court  on  the  23d  day  of  February^ 
1893.  The  supersedeas  bond  of  Von  Dorn  was  filed  on 
the  15th  day  of  April,  1893,  or  more  than  twenty  days  af- 
ter the  rendition  of  the  decree  and  its  entry  of  record.  If 
Von  Dorn^s  object  in  filing  this  superdedeaa  bond  was  to 
appeal  from  the  decree  rendered,  then  the  bond  did  not 
operate  as  a  supersedeas,  because  not  filed  within  twenty 
days  after  the  rendition  of  the  decree,  as  provided  by  sec- 
tion 677  of  the  Code  of  Civil  Procedure.  If  his  object  in 
filing  the  supersedeas  bond  was  to  review  the  decree  on  er- 
ror in  this  court,  then  the  bond  filed  did  not  supersede  the 
decree  rendered  until  after  the  filing  of  his  petition  in 
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error  here^  in  accordance  with  section  690  of  the  Code  of 
Civil  Procedure ;  and  the  petition  in  error  was  not  filed  in 
this  court  until  the  23d  of  June^  1893^  and  the  sale  was 
made  on  the  25th  of  April,  1893. 

3.  The  final  reason  alleged  for  reversing  the  order  con- 
firming the  sale  is,  that  the  first  publication  of  the  notice 
of  sale  was  made  on  the  24th  of  March  and  the  last  pub- 
lication on  April  21.  There  is  no  merit  in  this  contention. 
As  already  stated,  the  sale  occurred  on  the  26th  of  April, 
<and,  &s  the  first  publication  of  the  notice  was  made  on  the 
21st  of  March,  more  than  thirty  days  intervened  between 
the  date  of  the  first  publication  and  the  date  of  the  sale. 
Tins  was  sufficient.  {Oarlow  v.  AtUtman,  28  Neb.,  672.) 

The  order  of  the  district  court  confirming  the  sale  is  af- 
firmed. There  is  no  merit  whatever  in  .this  appeal  and  it 
appears  to  have  been  prosecuted  solely  for  the  purposes  of 
delay.  The  decree  rendered  by  the  district  court  is  in  all 
things 

Affirmed. 


Irvine,  C,  not  sitting. 


Alonzo  Patterson  y.  State  of  Nebraska. 

Filed  June  26,  1894.    Na  6076. 

Qriminal  Law:  Evidekcb  of  CRABAcrrsB.  Where  a  peiwrn  to- 
eased  of  crime  introdnoee  eyidenoe  of  liia  good  eluiraoter  or  lep- 
ntation  it  is  not  oompetent  for  the  proeecation  to  pnt  in  OTidenoe 
specific  acts  tending  to  prove  it  to  be  bad.  Olive  «.  iState,  11 
Neb.,  1,  foUowed. 

Error  to  the  district  court  for  Custer  county.     Tried 
below  before  Holoomb,  J. 
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Oreene  A  Hosteller,  {6r  plaintiff  in  error. 

Oeorge  H.  Hastings,  Attorney  General,  for  the  state. 

Rao'an,  C. 

AIoDZo  Patterson  was  convicted  in  the  district  ooart  of 
Custer  county  of  an  assault  with  intent  to  commit  rape. 
From  the  judgment  pronounced  against  him  upon  such 
conviction  he  comes  here  on  error.  Of  the  errors  alleged 
We  notice  only  the  following:  On  the  trial  Patterson  in- 
troduced several  witnesses  whose  testimony  tended  to  show 
his  previous  good  character  or  reputation  for  chastity. 
One  of  these  witnesses,  on  cross-examination  by  the  state, 
against  the  objection  of  Patterson,  was  permitted  to  testify 
that  on  the  preliminary  examination  of  the  prisoner  she 
heard  a  witness  'testify  that  Patterson  had  hired  or  at- 
tempted to  hire  him  to  get  two  negro  wenches  out  in  a 
cafion  for  him  to  have  sexual  intercourse  with.  This  evi- 
dence was  not  only  erroneous  but  highly  prejudicial  to  the 
prisoner.  In  the  first  place  it.was  not  the  best  evidence  of 
the  alleged  conduct  of  Patterson  ;  and  in  the  second  place, 
this  act  of  Patterson  was  not  competent  evidence  against 
him  in  this  case. 

In  Olive  V.  State,  11  Neb.,  1,  Olive  was  being  tried  for 
murder.  During  the  trial  a  witness  was  called  in  his  be- 
half and  testified  that  Olive  had  the  reputation  of  being  a 
peaceable,  law-abiding  citizen.  On  cross-examination  of 
this  witness  by  the  state  he  was  asked  if  he  had  not  heard 
of  Olive  having,  on  a  certain  occasion,  drawn  a  revolver 
on  someone,  to  which  the  witness  gave  an  affirmative  an- 
swer. The  permitting  of  the  witness  to  thus  testify  on 
cross-examination  was  assigned  as  error  and  the  error  sus- 
tained by  this  court.  ,  Lake,  J.,  delivering  the  opinion, 
said:  "Where  a  person  accused  of  crime  introduces  evi- 
dence of  his  good  character  or  reputation  it  is  not  compe- 
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tent  for  the  prosecution  in  reply  to  put  in  evidence  particu- 
lar facts  tending  to  prove  it  to  be  bad.'^  This  case  and  the 
rule  laid  down  therein  are  decisive  of  the  one  at  bar.  The 
judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  with  instructions  to  grant  the  plaintiff  in  error 
a  new  trial. 

Reyebsed  and  kemanded. 


John  J.  Gillilan  et  al.  v.  John  A.  Rollins. 

Filed  June  26, 1894.    Na  6565. 

Damages;  Stipulation  of  Amount  fob  Breach  of  Gov- 
tract:  Construoton.  When  parties  to  a  con  tract  stipnlat* 
that  in  case  of  a  violation  thereof  the  party  making  defanlt 
shall  pay  to  the  other  a  stipalated  sum,  the  coorts  will  take  the 
snm  so  fixed  as  the  innocent  party's  measure  of  damages  only 
when  it  appears  that  to  do  so  will  no  more  than  compensate  hia 

:  : .    But'  in  snch  case  if  the  taking  as  the 

measure  of  damages  the  sum  fixed  in  the  contract  to  he  paid 
for  its  breach  will  more  than  compensate  the  innocent  party, 
the  conrt  will  regard  snch  snm  as  a  penalty. 

It  is  not  the  poli<7  of  the  law  to  pnnish  a 


party  for  yiolattng  his  contract,  bnt  to  compel  him  to  make 
good  to  others  the  losses  they  have  sustained  by  his  default. 

4.  — — :  :  :  Liquidated  Damages  ob  Penalty* 

The  conrts,  in  determining  whether  a  snm  fixed  by  a  contract  ta 
be  paid  for  its  Tiolation  is  liquidated  damages  or  a  penalty,  will 
take  into  consideration  the  subject-matter  of  the  contract,  the 
consideration  on  which  it  is  based,  the  intention  of  the  parties, 
and  the  language  of  the  contract;  bnt  these  facts,  nor  any  of 
them,  nor  all  of  them,  will  not  necessarily  control  the  conrt'a 
oonstmotion. 

Erbor  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J. 
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Leese  &  Stewart^  for  plaintiffs  in  error: 

The  sum  stipulated  to  be  paid  on  a  breach  of  the  agree- 
ment was  intended  between  the  parties  as  liquidated  dam- 
ages. The  jury  should  have  been  instructed  accordingly. 
(1  Pomeroy,  Equity  Jurisprudence  [2d  ed.],  sees.  440-445; 
3  Parsons,  Contracts  [8th  ed.],  p.  156;  2  Sedgwick,  Meas- 
ure of  Damages  [7th  ed.],  p.  243,  note  o;  Bispham,  Prin- 
ciples of  Equity  [4th  ed,],  sec.  179;  Chase  v,  AlleUy  13 
Gray  [Mass.],  45;  Gushing  v.  Drew,  97  Mass.,  445;  Grow- 
seUi  V.  Lowden,  11  O.  St.,  349;  Oobble  v.  Under,  76  111., 
157;  Peine  v.  Weber,  47  III,  47;  Morse  v.  Bathbum,  42 
Mo.,  594.) 

Davis  &  Hibner,  contra,  cited:  Brennan  v,  Clark,  29 
ITeb.,  385;  Squires  v.  Elwood,  33  Neb.,  126. 

Ragan,  C. 

On  the  29th  day  of  December,  1888,  John  A.  Rollins 
4uly  executed  and  delivered  to  John  J.  Gillilan  and  Ald- 
ridge  D.  Kitchen  a  writing  obligatory,  in  words  and  figures 
as  follows: 

'^  I,  John  A.  Rollins,  of  the  city  of  Lincoln,  Nebraska, 
for  a  good  and  valuable  consideration,  am  held  and  firmly 
bound  unto  John  J.  Gillilan  and  A.  D.  Kitchen  in  the 
penal  sum  of  five  thousand  (5,000)  dollars,  for  the  pay- 
ment of  which  I  bind  myself,  my  heirs,  administrators, 
and  executors  firmly  by  these  presents,  upon  conditions  as 
follows,  to*wit:  First — That  I  build  the  line  of  the  Capi- 
tol Heights  Street  Railway  Company  on  E  street  in  tfie 
city  of  Lincoln,  Nebraska,  to  Twenty-seventh  street  on  or 
before  May  1,  1889.  Second — That  I  operate  said  rail- 
way for  three  years,  from  May  1, 1889,  from  said  Twenty- 
seventh  over  said  E  street  to  the  corner  of  Twelfth  and  O 
streets,  in  said  city  of  Lincoln,  giving  at  least  one-half 
hour  service  from  7  o'clock  A.  M.  to  7  o'clock  P.  M.  each 
day,  excepting  Sundays,  and  on  Sundays  at  least  one  hour 
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service  from  9  o'clock  A.  M.  to  7  P.  M.  Third— That  I 
commence  operating  said  line  on  said  E  street  on  or  before 
May  1, 1889.  Therefore,  if  I,  John  A.  Rollins,  the  above 
bounden,  shall  faithfully  and  fiilly  perform  and  carry  out 
all  of  the  above  conditions  and  agreements,  then  this  obli- 
gation to  be  void;  otherwise  to  remain  in  full  force  and 


'^  Witness  my  hand  hereto  subscribed  this  29th  day  of 
December,  1888.  John  A.  Rollins." 

John  J.  Gillilan  and  Aldridge  D.  Kitchen  brought  this 
suit  on  this  contract  against  John  A.  Rollins  in  the  district 
court  of  Lancaster  county,  alleging  in  their  petition,  in 
substance,  that  at  and  before  the  time  of  the  execution  of 
said  writing  by  said  Rollins  they  were  the  owners  of  cer- 
tain real  estate  laid  out  in  an  addition  to  the  city  of  Lin- 
coln ;  that  the  construction  and  operation  of  a  street  rail- 
way along  and  adjacent  to  their  property  and  connecting 
it  with  the  business  portion  of  Lincoln  would  greatly  en- 
hance its  value.  For  the  purpose  of  procuring  the  opera- 
tion and  construction  of  such  line  of  railway  along  and 
through  their  property  the  agreement  quoted  above  was 
entered  into  between  them  and  Rollins;  that  they  were  at 
the  time  engaged  in  the  business  of  buying  and  selling 
real  estate  for  profit ;  that  they  held  the  lots  of  their  ad- 
dition for  sale ;  that  they  transferred  and  assigned  to  said 
Rollins  forty-four  shares  of  stock  in  said  street  railway 
company  of  the  par  value  of  |4,400  ;  that  Rollins  did  not 
complete  the  street  railway  on  E  street  to  Twenty-seventh 
on"  or  before  May  1,  1889;  that  the  service  given  by  Rol- 
lins was  not  half  hour  service,  but  was  very  irregular; 
that  the  cars  were  not  run  on  any  schedule  time,  but  would 
vary  from  one-half  hour  to  six  hours  in  making  runs,  and 
on  many  occasions  the  operation  of  the  railway  was  wholly 
abandoned  for  days  at  a  time ;  that  on  May  1,  1891,  Rol- 
lins wholly  abandoned  and  discontinued  the  operation  of 
the  railway;  that  by  reason  of  Rollins'  failure  to  perform 
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his  contract  their  real  estate  had  become  less  desirable  for 
residences,  and  had  greatly  depreciated  in  value ;  that  they 
had  been  deprived  of  opportunities  to  sell  the  same,  and 
had  been  compelled  to  take  back  a  large  number  of  lots 
which  they  had  already  sold  on  the  assurance  that  the  street 
railway  would  be  properly  operated;  and  they  prayed 
judgment  against  Rollins  for  the  sum  of  |1 5,000.  The 
answer  of  Rollins  to  this  petition  was,  in  effect,  a  denial 
that  he  had  in  any  respect  violated  his  contract  with  the 
plaintiffs;  that  the  street  railway  stock  assigned  by  them 
to  him  was  of  any  value  whatever,  and  he  further  averred 
that  he  had  fully  and  faithfully  performed  all  the  condi- 
tions of  his  agreement.  Gillilan  and  Kitchen  had  a  ver- 
dict for  one  dollar,  and  from  the  judgment  pronounced 
thereon  they  prosecute  to  this  court  a  petition  in  error. 
The  eight  errore  assigned  by  them  we  notice  as  follows  : 

1.  The  third  error  alleged  is  in  the  following  language: 
''The  court  erred  in  giving  paragraphs  2,  3,  4,  5,  and  6  of 
the  instructions  on  its  own  motion.^'  An  examination  of 
the  record  discloses  the  fact  that  one  of  the  instructions  ex- 
cepted to  was  properly  given,  and  the  other  instructions  will 
not  be  reviewed  for  the  purpose  of  ascertaining  if  the  court 
erred  in  giving  them  or  any  of  them. 

2.  The  eighth  error  alleged  is  in  the  following  language: 
"Error  of  law  occurring  at  the  trial.*'  Under  the  well 
settled  practice  of  this  court,  time  and  again  announced, 
this  assignment  is  too  indefinite  for  review. 

3.  The  fourth  error  assigned  is  as  follows:  ''The  court 
erred  in  refusing  to  give  paragraph  2  of  instructions  asked 
by  plaintiffs/'  That  instruction  is  in  the  following  lan- 
guage: "In  this  case  you  are  instructed  that  if  you  find 
from  the  evidence  that  there  has  been  a  substantial  breach 
of  the  condition  of  the  bond  on  the  part  of  the  defendant, 
then  you  will  find  for  the  plaintiffs  and  fix  the  amount  of 
their  recovery  at  the  sum  of  $5,000.'*  This  instruction 
was  framed  upon  the  theory  of  counsel  for  plaintiffs  in 
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error,  that  the  sum  of  |5,000  promised  by  Rollins  in  his 
bond  to  be  paid  to  Gillilan  and  Kitchen  in  case  he  failed 
to  keep  his  contract  with  them  is  not  a  penalty,  bat  is  in 
the  nature  of  liquidated  damages.  In  other  words,  the  ar- 
gument of  counsel  is  that  it  was  intended  by  the  parties  to 
this  suit  that  in  case  Rollins  failed  to  comply  with  his  con- 
tract, he  should  pay  that  sum  to  Gillilan  and  Kitchen  as 
compensation  for  the  damages  that  they  would  or  might 
suffer  by  reason  of  Rollins^  default.  We  do  not  agree  to 
this  construction  of  this  contract.  The  reported  decisions 
in  which  contracts  of  this  nature  are  construed  are  very 
numerous  and  the  conclusions  reached  by  the  courts  very 
conflicting,  and  it  would  subserve  no  useful  purpose  to  col- 
late or  review  these  authorities.  We  think  that  the  better 
rule,  and  the  one  supported  by  the  weight  of  authority,  is, 
when  parties  to  a  contract  stipulate  that  in  case  of  a  viola- 
tion thereof  the  party  making  default  shall  pay  to  the  other 
a  stipulated  sum,  the  courts  will  take  the  sum  so  fixed  as 
the  innocent  party's  measure  of  damages,  only  when  it  ap- 
pears that  to  do  so  will  no  more  than  compensate  his  loss; 
but  if  taking  as  a  measure  of  damages  the  sum  fixed  in  the 
contract  to  be  paid  for  its  breach  will  more  than  compen- 
sate the  innocent  party,  the  courts  will  regard  the  sum  a 
penalty.  It  is  not  the  policy  of  the  law  to  punish  a  party 
for  violating  his  contract  but  to  compel  him  to  make  good 
to  others  the  losses  they  have  sustained  by  his  default. 
The  courts,  in  determining  whether  a  sum  fixed  by  a  con- 
tract to  be  paid  for  its  violation  is  liquidated  damagefl  or  a 
penalty,  will  take  into  consideration  the  subject-matter  of 
the  contract,  the  consideration  on  which  it  is  based,  the 
language  of  the  contract,  and  the  intention  of  the  parties ; 
but  these  facts,  nor  any  of  them,  nor  all  of  them,  will  not 
necessarily  control  the  court's  construction.  One  is  en- 
titled to  recover  from  another  with  whom  he  has  made  a 
contract,  and  which  the  other  has  violated,  such  damages  as 
will  put  him  in  as  good  a  position  as  he  would  have  occa- 
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pied  had  the  contract  been  performed ;  but  he  is  not  en- 
titled to  recover  such  damages  as  would  make  him  a  gainer 
by  reason  of  the  other  party's  violation  of  the  contract. 
In  Brennan  v.  Clark,  29  Neb.,  385,  Maxwell,  C.  J., 
speaking  of  the  construction  to  be  pladed  by  the  courte  on 
such  contracts  as  the  one  here,  said:  ''If  the  construction 
is  doubtful,  the  agreement  is  considered  as  a  penalty 
merely. '^  This  is  doubtless  a  correct  rule  and  we  adhere 
to  it;  but  there  is  nothing  in  the  contract  of  Rollins,  nor 
■n  the  transactions  out  of  which  it  grew,  that  causes  us  to 
doubt  that  the  proper  construction  of  this  contract  is  the 
one  placed  thereon  by  the  learued  district  court,  and  it  ac- 
cordingly follows  that  he  did  not  err  in  refusing  to  instruct 
the  jury  as  requested  by  the  plaintiffs  in  error. 

4.  The  fifth  error  is  assigned  in  the  following  language: 
^*The  verdict  is  contrary  to  the  first,  second,  third,  fourth, 
fifth,  and  sixth  instructions  of  the  court  as  given.''  The 
first  of  these  instructions  was  a  statement  of  the  issues  on 
trial,  and  since  the  verdict  of  the  jury  can  in  no  sense  be 
said  to  be  contrary  to  that  instruction,  and  the  assignment 
is  that  the  verdict  is  contrary  to  all  the  instructions,  the 
assignment  must  be  overruled. 

5.  The  sixth  and  seventh  errors  assigned  here  relate  to 
a  couple  of  questions  propounded  by  the  court  to  witnesses 
on  the  stand.  It  is  said  these  questions  were  improper  and 
immaterial.  We  do  not  think  that  they  were  either,  nor 
that  the  district  court  committed  any  error  whalever  in 
asking  them. 

6.  The  first  and  second  errors  assigned  are  that  the  ver- 
dict is  not  supported  by  sufficient  evidence,  and  is  contrary 
to  law.  The  testimony  shows  that  Rollins  did  not  com- 
plete the  street  car  line  by  the  1st  of  May,  1889,  as  he 
contracted,  but  that  it  was  completed  some  time  about  the 
1st  of  June,  1889.  The  evidence  as  to  the  character  of  the 
street  car  service  rendered  was  conflicting.  The  testimony  of 
the  plaintiffs  in   error  tended  to  show  that  the  cars  were 
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run  at  very  irregular  intervalS|  and  that  the  trips  were  not 
half  hoar  tripe  during  the  week,  nor  hour  trips  on  Sun- 
days, as  the  contract  called  for.  The  testimony  on  behalf 
of  Rollins  was  a  traverse  of  that  of  the  plaintiffi  in  error  as 
to  the  character  of  the  street  car  service.  The  testimony  on 
behalf  of  the  plabtiffs  in  error  tended  to  show  that  about  the 
14th  of  May,  1891,  Rollins  abandoned  the  operation  of  the 
street  railway,  while  the  testimony  on  his  part  tended  to 
show  that  the  cars  were  taken  off  only  temporarily  and  that 
the  road  was  in  complete  operation  at  the  time  of  this  suit. 
The  evidence  tends  to  show  that  between  the  date  of  the 
contract  made  with  Rollins  and  the  bringing  of  this  suit 
that  the  property  of  the  plaintiffs  in  error  had  greatly  de- 
preciated in  value,  but  whether  this  depreciation  was 
caused  by  the  manner  in  which  the  street  cars  were  oper- 
ated was  a  question  which  went  to  the  jury  on  conflict- 
ing testimony.  In  other  words,  the  evidence  on  behalf  of 
the  plaintiffs  in  error  tended  to  support  their  theory  of  the 
case,  while  the  evidence  on  behalf  of  Rollins  tended  to  sup- 
port his  theory.  The  verdict  of  the  jury  must  be  taken  to 
mean  that  the  jury  awarded  the  plaintiffs  in  error  nominal 
damages  for  the  failure  of  Rollins  to  complete  his  road  by 
May  1,  1889,  and  that  the  plaintiffs  in  error  had  sustained 
no  damages  by  reason  of  the  failure  of  Rollins  to  operate 
his  road  and  render  the  character  of  street  car  service  as 
promised  in  his  contract.  We  cannot  say  that  this  verdict 
is  either  not  supported  by  sufficient  evidence  or  contrary  to 
law.     The  judgment  of  the  district  court  is 


Affirmed. 
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Burlington  Voluntary  Relief    Department    of         (  4i~1m7 
Chicago,  Burlington  &  Quincy  Railroad  Com-         I-ILJ? 
'  PANY  V.  Anna  E.  White. 

Filed  Jukb  26, 1894.    No.  5226. 

1.  Mutual  Insuranoe  ABSooiations  in  Connection  with 
Bailroad  Companies:  Msmbbbship:  Assessments:  Es- 
toppel: Waiver  of  Kequirbments:  Liability  of  Insurer. 
A  relief  department,  in  the  nature  of  a  mntnal  insuranoe  asRo- 
ciation,  was  maintained  in  oonnection  with  a  railroad  company. 
The  members  of  the  relief  department  were  employes  of  the  rail- 
road company.  By  their  contract  of  membership  they  authorised 
the  company  to  withhold  from  their  wages  certain  sums  to  pro- 
Tide  a  fand  for  the  payment  of  benefits  in  the  case  of  sickness  or 
death  of  members.  The  railroad  company  contracteti  to  make 
up  any  deficiencies  in  the  funds  so  provided.  It  also  furnished 
the  clerks  and  other  employes  for  conducting  the  affairs  of  the 
department.  The  department  was  under  the  general  manage- 
ment of  a  superintendent  and  subject  to  the  supervisory  control 
of  an  advisory  committee.  The  by-laws  of  the  department  re- 
quired an  employe  who  desired  to  become  a  member  to  make 
application  in  a  prescribed  manner  and  submit  himself  to  a 
physical  examination.  His  application  was  then  subject  to  the 
approval  of  the  superintendent.  W.  was  an  employe  of  the  rail- 
road. July  21  he  expressed  to  a  soliciting  agent  of  the  depart- 
ment his  desire  to  become  a  member.  The  agent  gave  written 
notice  of  W.'s  application  to  the  superintendent  of  the  depart- 
ment, the  paymaster  of  the  road,  and  W.  's  superior  officer  in 
the  employ  of  the  road.  This  notice  specified  July  21st  as 
the  day  when  the  application  was  to  take  effect.  July  22d  W. 
was  taken  sick.  No  application  was  made  in  the  form  pre- 
scribed by  the  by-laws  and  no  physical  examination  was  had. 
No  demand  was  made  upon  W.  either  for  such  application  or  for 
such  examination.  W.'s  name  was  placed  upon  the  roll  of 
members  of  the  department,  and  from  the  July  pay  roll  there 
wns  deducted  by  the  company  for  the  benefit  of  the  department 
the  assessment  due  irom  W.  on  the  basis  of  membership  from 
July  21st  to  September  1st.  On  August  7th  the  officers  of  the 
department  were  notified  of  W. 's  disability.  September  19th 
the  superintendent  wrote  to  W.  's  superior  officer,  stating  that 

tf  W.  was  not  a  member  of  the  department;  that  his  contribution 
should  be  reftinded  by  time  check,  and  that  the  notice  of  disa- 
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bility  shonld  be  canceled.  September  20tb  an  instmrnent  called 
a  ''time  check**  was  tendered  to  W.  and  by  him  refoBed.  A 
£dw  hoon  thereafter  W.  died.  Hdd,  (1)  That  the  department, 
1^  cansing  to  be  deducted  from  W.'s  pay  aasessments  on  the 
basis  of  membership  with  knowledge  of  the  tact  that  no  formal 
application  had  been  made  and  no  examination  had,  was  es- 
topped from  diapating  W.'s  membership;  (2)  that  the  &ct  that 
the  relief  department  was  a  mutual  insurance  company  did  not 
relieve  it  from  the  operation  of  the  rules  of  equitable  estoppel;  (3) 
that  all  of  the  transactions  being  with  the  knowledge  of  the 
superictendent  of  the  department,  there  was  no  question  of  the 
authority  of  subordinate  employes  to  waive  requirements,  their 
acts  being  in  such  case  the  acts  of  the  department;  (4)  that  the 
department  was  not  relieved  from  liability  because  of  a  rule 
which  provided  that  where  an  employe  had  made  a  proper  ap- 
plication and  passed  a  physical  examination  the  department 
should  only  be  liable  during  a  delay  in  the  approval  of  his  appli- 
cation for  injuries  or  death  caused  by  accident.  The  depart- 
ment, under  the  facts  stated,  was  estopped  not  only  from  deny- 
ing that  there  had  been  an  application  and  examination,  but 
from  denying  that  the  application  had  been  approved;  (5)  that 
the  tender  of  the  time  check  before  W.'s  death  did  not  release  the 
department  from  liability,  first,  because  it  was  not  a  legal  tender; 
and  second,  because  liabilities  had  already  accrued  against  the 
department  from  which  it  could  not  discharge  itself  by  refund- 
ing the  assessment. 

3.  :  Rules  of  Department:  Decision  op  Supekintend- 

■VT:  Rights  of  Bbneficiakies:  Actions.  A  rule  of  the 
department  providing  that  all  questions  or  controversies  arising 
between  any  parties  or  persons  in  connection  with  the  relief  de- 
partment or  operation  thereof,  whether  as  to  the  construction  of 
language,  or  the  meaning  of  regulations,  or  as  to  any  right,  de- 
oision,  or  act  in  connection  therewith,  should  be  submitted  to 
the  determination  of  the  superintendent,  whose  decision  should 
be  final,  subject,  however,  to  an  appeal  to  the  advisory  commit- 
tee, did  not  prevent  the  maintaining  of  this  action,  for  the  rea- 
sons (1)  that  in  disclaiming  W/s  membership  before  his  death 
the  superintendent  was  not  acting  judicially  after  a  hearing  of  a 
controversy  upon  the  subject,  but  was  acting  in  an  administra- 
tive capacity  on  behalf  of  the  department  alone;  and  (2)  that  this 
was  not  a  controversy  with  the  department  as  to  transactions 
between  it  and  a  member,  but  was  an  action  by  the  widow  after 
W.'s  membership  had  ceased  to  enforce  a  liability  accruing  to 
her.  Railway  Conductors  Mutual  Aid  A  Benefit  AaaociaUon  v. 
LoamU,  43  Ul.  App.,  599,  followed. 
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3.  :  Ben  RFici ABIES.     Ko  beneficiary  haying  been  designated 

by  W.,  the  rales  of  the  department  construed  and  hdd  to  oonsti- 
tnte  W.'s  widow  his  beneficiary. 

Error  from  the  district  court  of  Cass  county.  Tried 
below  before  Chapman,  J. 

Th^  facts  are  stated  in  the  opinion. 

Marqu^  &  Deweese,  John  H.  Ames,  and  Byron  Clark, 
for  plaintiff  in  error: 

There  was  no  beneficiary  named,  and  the  wife  bad  no 
right  to  bring  this  suit.  (Bacon,  Benefit  Societies  &  Life 
Insurance,  sea  241,  and  cases  cited;  Niblack,  Mutual 
Benefit  Societies,  sec.  166a;  Esty  v.  Clark,  3  Am,  Bep. 
[Mass.],  320,  and  cases  cited.) 

It  was  error  to  instruct  the  jury  that  a  person  could  be*> 
oome  a  member  in  a  manner  different  from  that  prescribed 
by  the  association.  {Clevenger  v.  Mutual  life  Ins.  Co.,  2 
Dak.,  114;  Niblack,  Mutual  Benefit  Societies,  sec.  69.) 

Retention  of  premium  does  not  constitute  a  contract,  but 
the  application  must  be  accepted  before  the  minds  of  the 
parties  meet,  which  is  a  necessary  condition  to  completion. 
{Alabama  Oold  lAfe  Ins.  Co.  v.  Mayes,  61  Ala.,  163 
Heiman  v.  Phoenix  Mutual  Life  Ins.  Co.,  17  Minn.,  163 
Taylor  v.  Merchants  Fire  Ins.  Co.,  9  How.  [U.  S.],  390 
Bwpreme  Lodge  Knights  and  Ladies  of  Honor  v.  Orace,  60 
Tex.,  570;  Covenant  Mutual  Benefit  Association  v.  Cor^ 
way,  10  Brad.  [111.  App.],  348.) 

The  oflScers  of  a  'mutual  insurance  company  cannot  waive 
by-laws  which  relate  to  the  substance  of  a  contract.  (Mo^ 
Coy  V.  Roman  Catholic  MvJtuai  Ins.  Co.,  25  N.  E.  Rep. 
[Mass.],  289,  and  cases  cited ;  Bolton  v.  Bolton,  73  Me., 
299;  Sweel  v.  Citizens  Mutual  Relief  Society,  78  Me.,  541 ; 
Baxter  v.  Chelsea  Mutual  Fire  Ins.  Co.,  1  Allen  [Mass.], 
294;  Flvans  v.  Trimountain  Mviual  Fire  Ins.  Co.,  9  Allen 
[Mass.],  329;  Burland  v.  Northwestern  MvJtual  Benefit 
Association,  11  N.  W.  Rep.  [Mich.],  269.) 
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Officers  cannot  waive  medical  examination  when  the 
rules  require  it.  {Lyon  v.  Supreme  Assembly  Royal  Society 
of  Oood  Fellows,  26  N.  E.  Rep.  [Mass.],  236,  and  cases 
dted.) 

Plaintiff  in  error  did  not  waive  requirements  by  inaction 
of  its  officers  after  receiving  notice  that  the  deceased  in- 
tended to  make  application.  (Bacon,  Benefit  Societies  & 
life  Insurance,  sees.  268,  270;  Olobe  Mutual  Life  Ins.  Co. 
V.  Snell,  19  Hun.  [N.  Y.],  561 ;  1  Parsons,  Contracts,  550; 
Beai  Estate  Mutual  Fire  Ins.  Co.  v.  Roessle,  1  Gray  [Mass.], 
336 ;  Misselhom  v.  Muiual  Reserve  FSind  Life  Association^ 
30  Fed.  Bep.,  545.) 

Words  of  the  by-laws  become  part  of  the  contract  and 
muet  receive  the  ordinary  interpretation  put  upon  contracts 
containing  them.  (  Wiggin  v.  Knights  of  Pythian,  31  Fed. 
Rep.,  124;  Rood  v.  Railway  Passenger  &  Freight  Con- 
ductors Mutual  Benefit  Association,  31  Fed.  Rep.,  62.) 

The  following  authorities  are  referred  to  on  the  ques- 
tion of  estoppel :  2  Hermann,  Estoppel,  sees.  20-749 ;  Ptcft- 
ard  V.  Sears,  6  Ad.  &  El.  [Eng.],  469;  2  Pomeroy,  Equity 
Jurisprudence,  sec.  812. 

Matthew  Oering,  for  defendant  in  error: 

The  plaintiff  in  error  is  not  entitled  to  have  the  rulings 
on  evidence  reviewed,  for  the  reason  that  the  errors  com- 
plained of  in  its  brief  are  not  specifically  pointed  out  in 
the  petition  in  error.  {Lowe  v.  City  of  Omaha,  33  Neb., ' 
587;  Lowrie  v.  France,  7  Neb.,  192;  Tagg  v.  Miller,  10 
Neb.,  442;  BirdsaUv.  Carter,  11  Neb.,  143.) 

The  company  may  waive  the  making  of  a  formal  appli- 
cation, and  may  make  a  valid  contract  of  insurance,  either 
by  parol  or  in  writing,  without  such  application.  {Blake  v. 
Exchange  Mutual  Ins.  Co.,  12  Gray  [Mass.],  265;  Liberty 
Hall  Association  v.  Housatonic  Fire  &  Marine  Ins.  Co.,  7 
Gray  [Mass.],  261;  Bacon,  Benefit  Societies  &  Life  Insur- 
ance, sec.  427.) 
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The  aooeptaooe  by  the  association  of  the  assessments' and 
premium  is  a  waiver  of  the  requirements  relating  to  appli- 
cation and  medical  examination,  and  estops  it  from  disputing 
the  membership  of  deceased.  {Millard  v.  Supreme  Coun^ 
cil  American  Legion  of  Honor ,  22  Pac.  Rep.  [Cal.],  864 ; 
Stylo  V.  Odd  FeMowa  Mutual  Ins.  Co.,  34  N.  W.  Rep.  [Wis.], 
151;  Schunck  v.  Oegenseitiger  Wittwen  und  Waisen  Fond, 
44  Wis.,  369;  Erdmann  v.  Mutual  Ins.  Co.,  44*  Wis.,  376; 
Matt  V.  Roman  Catholic  Mutual  Protedive  Association,  30 
N.  W.  Rep.  [la.],  799;  Rosweli  v.  Equitable  Aid  Union, 
13  Fed.  Rep.,  840;  Bloomingion  Mutual  lAfe  Benefit  As- 
sociation  v.  Blue,  11  K  E.  Rep.  [III.],  333;  Tobin  v.  West- 
ern Mutual  Aid  Society,  33  N.  W.  Rep.  [la.],  664;  Mc- 
Donald  v.  Supreme  Council,  20  Pac.  Rep.  [Cal.],  41; 
United  Brethren  Mutual  Aid  Society  v.  Schwartz,  13  Atl. 
Rep.  [Pa.],  769.) 

Irvine,  C. 

There  is  maintained  in  connection  with  the  Chicago, 
Burlington  &  Quincy  i:ailroad  and  certain  allied  companies 
what  is  called  "The  Burlington  Voluntary  Relief  De- 
partment,''  which  is  the  plaintiff  in  error.  Tl^is  voluntary 
association  is  somewhat  in  the  nature  of  a  mutual  benefit 
society,  paying  to  its  members  stipulated  sums  during  dis- 
ability caused  by  sickness  or  accident,  and  paying  to  desig- 
nated beneficiaries  certain  sums  upon  the  death  of  members. 
The  members  are  employes  of  the  railroad  companies  oper- 
ating the  department.  The  employing  railroad  company 
contracts  to  make  up  deficiencies  in  the  relief  fund  for  the 
payment  of  losses  accruing  to  those  employes.  It  also  fur- 
nishes clerks  and  other  employes  to  conduct  the  affairs  of 
the  department.  The  department  has  a  superintendent 
charged  with  the  general  conduct  of  its  business,  but  sub- 
ject to  the  supervisory  control  of  an  advisory  committee, 
consisting  of  the  general  manager  of  the  Chicago,  Burling- 
ton &  Quincy  railroad,  certain  members  chosen  by  the  di- 
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rectors  of  that  road,  and  other  members  chosen  by  employes 
of  different  divisions  of  the  road  who  are  members  of  the 
department  The  method  prescribed  for  obtaining  member- 
ship is  for  the  employe  to  make  an  application  upon  a  form 
prescribed  by  the  by-laws  and  submit  himself  to  a  physical 
examination  by  an  examiner  appointed  by  the  department. 
His  application  is  then  passed  upon  by  the  superintendent^ 
and  if  approved  a  certificate  of  membership  is  issued.  The 
principal  source  of  income  is  by  deducting  specified  amounts 
monthly  from  the  wages  of  the  members.  The  railroad 
company  makes  this  deduction  and  retains  the  fund,  pay- 
ing interest  to  the  department  upon  monthly  balances  in  it» 
hands.  These  are  the  general  features,  to  some  of  which 
it  will  be  necessary  hereafter  to  refer  more  specifically. 

Landou  T.  White  was  in  1890  employed  as  an  engineer 
by  the  Chicago,  Burlington  &  Quincy  Company.  On  July 
21  of  that  year  he  met  a  soliciting  agent  of  the  department, 
also  an  employe  of  the  company,  and  suggested  to  him  his 
desire  to  become  a  member  of  the  department  The  agent 
then  filled  out,  in  triplicate,  a  printed  form  used  for  the 
purpose,  headed  ^'Notice of  Application  for  Membership,'' 
stating  the  applicant's  name,  date  at  which  application  was 
to  take  effect,  applicant's  occupation,  age,  wages,  and  the 
class  of  membership  to  which  he  desired  to  be  admitted. 
On  this  form  the  date  at  which  the  application  was  to  take 
effect  was  stated  as  July  21,  1890,  the  day  the  form  was 
filled  and  dated.  One  of  these  forms  was  sent  to  the  super- 
intendent at  Chicago,  one  to  the  paymaster,  and  one  to 
Qie  superintendent  of  motive  power.  The  following  day 
White  was  taken  sick.  Upon  a  subsequent  day  the  medi- 
cal examiner  called  at  his  house,  but  testified  that  finding 
White  not  in  a  physical  condition  to  make  the  exan^ination 
none  took  place.  According  to  Mrs.  White  some  kind  of 
an  examination  was  made,  but  its  nature  does  not  ap{)ear. 
On  August  7th  the  employe  of  the  company  charged  with 
that  duty  filled  out  another  form   in  triplicate,  entitled 
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*' Notice  of  Disability,"  the  oontents  being  indicated  by  the 
title,  sent  one  form  to  the  department  physician,  one  to  the 
BuperintendeDt  of  motive  power,  and  one  to  the  superin- 
tendent of  the  relief  department.  In  the  meantime  White's 
name  had  been  placed  on  a  roll  of  members  of  the  relief 
department  and  from  the  pay  roll  for  July  there  had  been 
deducted  from  the  wages  of  White  by  the  officer  charged 
with  that  duty  (4.10,  being  an  assessment  upon  White  for 
all  of  August  and  for  that  portion  of  July  following  the 
21st.  On  September  19  the  superintendent  of  the  depart- 
ment wrote  to  the  superintendent  of  motive  power  as  fol- 
lows: 

"Chicago,  III.,  September  19,  1890. 

^^Mr.  D.  Hawksworth^  8upt  Motive  Power^  PkUUmotUh^ 
Neb. — Deab  Sir:  L.  T.  White,  engineman,  Plattsmouth, 
made  preliminary  application  on  form  3  July  21  for  mem- 
bership in  the  fourth  class,  to  take  effect  July  21,  and  was 
taken  sick  on  July  22,  as  per  form  8,  No.  15753,  issued 
by  J.  £.  Barwick,  before  medical  examination  could  be 
made.  Mr.  White  is  not  a  member  of  the  fund,  and  the 
oontribution  of  (4.10  deducted  on  the  July  roll  should  be 
refunded  him  at  once  by  time  check.  Will  you  please  see 
that  this  is  done,  also  that  the  form  8  is  canceled. 

"  Yours  truly,  J.  C.  Babtlett,  8upL^^ 

On  the  20th  an  employe  was  sent  to  White's  house,  where 
he  made  a  tender  of  what  is  designated  a  "time  check.'^ 
This  was  on  a  printed  blank,  in  form  a  certificate  signed 
by  the  master  mechanic  of  an  amount  due  for  labor  for  a 
specified  time;  but  taking  this  document  as  it  was  written 
it  reads  as  follows: 

"  Burlington  &  Missouri  River  Railroad  Company 

IN  Nebraska. 

"(C,  B.  &  Q.  R.  R.  Co.,  Owner.) 

"  Plattsmouth,  Neb.,  Sept.  20,  1890. 
"  L.  T.  White  has  worked  for  this  Company  Relief  Dept. 
C.  R.  in  month  of  September. 
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'' Amount  dne,  fonr  dollars  &  ^  ($4.10). 

**  D.  Hawkswobth,  Master  Meohanio. 

"8.  W.  DUTXON." 

This  was  refused  by  White  and  his  wife.  A  few  hours 
afterwards  White  died.  No  application  according  to  the 
form  prescribed  had  ever  been  made  by  White,  and  it  may 
be  assumed  that  there  had  been  no  physical  examination. 
The  defendant  in  error  is  White's  widow  and  she  brought 
this  action  to  recover  the  amount  of  the  death  benefit. 

A  portion  of  the  argument  is  addressed  to  the  rulings  of 
the  court  on  the  admission  of  evidence.  It  has  been  so 
frequently  decided  that  such  rulings  will  not  be  reviewed 
in  the  absence  of  specific  assignments  in  the  petition  in 
error  calling  attention  to  the  particular  rulings  complained 
of,  that  it  is  unnecessary  to  cite  those  decisions.  There  is 
no  assignment  in  the  petition  in  error  herein  of  the  char- 
acter required  to  present  any  of  these  questions  for  review. 
This  leaves  the  case  to  be  determined  practically  upon  a 
consideration  of  the  instructions  given  and  refused.  The 
oourt  charged  the  jury  quite  at  length  and  refused  nine  of 
the  instructions  asked  by  the  defendant  below.  One  so  re- 
quested was  given  with  modification,  but  the  transcript  is 
in  such  shape  that  it  is  impossible  to  determine  in  what 
the  modification  consisted,  and  it  is  only  by  the  exceptions 
noted  on  the  margin  that  we  ascertain  that  there  was  any 
modification.  Fortunately  for  the  ends  of  conciseness,  the 
case  is  presented  in  such  a  manner  that  it  becomes  unnec- 
essary to  review  the  instructions  in  detail.  The  burden  of 
the  instructions  excepted  to  was  to  the  effect  that  if  the 
jury  should  find  that  a  verbal  application  for  insurance 
was  made,  that  the  deceased  was  not  called  upon  to  make 
a  written  application;  that  he  was  not  called  upon  to  sub- 
mit to  a  physical  examination;  that  he  had  not  agreed  as 
a  condition  to  his  insurance  to  submit  to  such  examination ; 
that  the  relief  department  had  taken  from  his  pay  the  as- 
sessments due  from  a  member  and  had  retained  the  same, 
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then  that  these  facts  woald  estop  the  departmeDt  from  de- 
nying his  membership  and  woald  constitute  a  waiver  of 
the  written  application  and  physical  examination.  The 
jury  was  furthermore  instructed  that  the  tender  of  the  time 
check  was  not  a  sufiBcient  tender  of  a  return  of  the  assess- 
ment withheld.  The  effect  of  the  instructions  requested 
and  refused  was  that  by  the  by-laws  of  the  department  the 
assessments  were  to  be  made  in  advance;  that  the  applica- 
tion for  membership  must  be  made  according  to  the  form 
prescribed;  that  a  physical  examination  must  take  place 
and  thereafter  the  application  must  be  approved  by  the  de- 
partment before  the  applicant  should  become  a  member; 
that  the  applicant  was  bound  by  all  the  conditions  of  the 
constitution  and  by-laws.  Under  the  evidence  in  the  case 
the  instructions  asked  by  the  defendant  amounted  practic- 
ally to  an  instruction  to  find  for  the  defendanty  and  the  in- 
structions given  practically  amounted  to  an  instruction  to 
JBnd  for  the  plaintiff.  We  may,  therefore,  consider  the 
questions  presented  generally,  without  reference  to  the  spe- 
cific instructions. 

We  think  that  upon  every  principle  of  equity  the  court 
took  the  correct  view  of  the  law.  The  notice  of  applica- 
tion was  transmitted  by  the  soliciting  agent  to  the  superin- 
tendent of  the  relief  department^  notifying  that  officer  of 
White's  desire  to  become  a  member.  It  was  also  sent  to 
White's  immediate  superior  as  an  employe  of  the  railroad 
company,  for  what  purpose  is  not  so  clear,  but  from  the 
testimony  evidently,  in  part  at  least,  for  the  purpose  of 
enabling  clerks  in  that  department  to  keep  their  records 
upon  the  basis  of  White's  membership  in  the  department, 
A  third  copy  was  sent  to  the  paymaster  evidently  for  use 
in  connection  with  the  collection  or  rather  withholding  of 
assessments.  The  department  certainly  had  notice  of  his 
application.  His  name  was  entered  upon  a  membership 
roll  of  the  department  with  a  statement  that  his  applica- 
tion took  effect  July  21,  1890.     Upon  the  subject  of  as- 
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Bessments  the  rules  are  as  follows :  '*  Contributions  will  be 
due  on  the  first  day  of  the  month  and  will^  ordinarily,  be 
deducted  from  the  members'  wages  from  the  pay  roll  of 
the  preceding  month/'  "The  contribution  for  a  month  or 
any  unexpired  part  of  a  month  in  which  an  application 
takes  effect  shall  be  made  on  the  pay  roll  for  that  month^ 
together  with  the  contribution  for  the  following  month/' 
^'A  member  shall  not  make  contribution  for  any  time  dur- 
ing which  he  is  entitled  to  benefits  except  for  the  month  in 
which  the  disability  begins."  The  deduction  was  made  in 
accordance  with  these  rules  from  White's  pay,  contribu- 
tion for  the  fraction  of  July  and  the  whole  of  August  be- 
ing taken  from  the  July  p.iy  roll.  The  only  right  which 
the  company  could  claim  for  withholding  these  assessments 
from  the  members'  pay,  and  the  only  right  which  the  de- 
partment could  claim  for  receiving  them,  is  derived  from  a 
clause  of  the  application,  which  is  a  part  of  the  by-laws, 
whereby  the  company  is  authorized  to  withhold  such 
moneys.  The  application  also  is  required  to  specify  the 
date  when  it  is  to  take  effect.  Another  provision  of  the 
by-laws  is  that  if  the  application  is  approved  it  shall  take 
effect  on  the  date  specified  therein.  We  have  here,  then, 
this  association,  acting  through  the  same  officers  as  the  rail- 
road company,  or,  in  other  words,  the  railroad  employes 
acting  under  authority  of  the^ association,  receiving  notice 
of  White's  application  for  membership  and  that  it  was  to 
take  effect  on  July  21.  We  have  them  deducting  from 
his  pay  assessments  from  July  21,  their  sole  right  to  do  so 
being  by  virtue  of  White's  being  a  member  of  the  depart- 
ment. We  have  them  holding  this  money  until  the  day 
before  his  death,  when  an  effort  is  made  to  disclaim  his 
membership  and  refund  his  contribution  by  the  tender  of 
a  paper  which  was  neither  money  nor  a  promise  to  pay  , 
money.  In  a  case  unincumbered  by  the  technicalities  of 
the  law  of  insurance  there  could  be  little  doubt  that  a  party 
so  conducting  itself  would  be  estopped  from  denying  Ha- 
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bility.  While  the  authorities  are  very  numerous  in  regard 
to  contracts  of  mutual  insurance  and  in  regard  to  benefit 
associations,  but  little  light  is  derived  from  them  in  the 
solution  of  the  questions  here  presented.  The  cases  are 
nearly  all  inapplicable,  because  of  the  peculiar  constitution 
of  this  association.  Most  of  the  mutual  benefit  associations 
perform  social  functions  or  are  such  organizations  that  the 
insurance  is  only  an  incident  of  the  membership.  There, 
the  question  as  to  whether  one  is  or  is  not  a  member  must 
be  solved  with  a  view  to  other  objects  of  the  association. 
In  the  case  of  mutual  insurance  companies,  every  payment 
is  voluntarily  made  by  the  member  and  may  be  with  the 
express  or  implied  understanding  that  its  payment  is  merely 
conditional.  Here,  while  the  assessments  are  termed  vol- 
untary contributions,  they  are  only  voluntary  in  the  sense 
that  an  employe  of  the  railroad  may  enter  the  association 
or  not  as  he  sees  fit  If  he  elect  to  enter,  he  must  in  so 
doing  give  to  his  employer  and  the  association  the  power 
to  seize  the  assessments  without  any  further  exercise  of  his 
own  volition.  White  did  not  voluntarily  make  a  payment 
in  connection  with  his  application,  knowing  that  the  money 
might  be  held  for  some  time  and  then  his  application  re- 
fused ;  but  the  department  seized  his  money,  and  its  act  in 
doing  so  was  wrongful,  unless  by  becoming  a  member  he 
had  given  the  department  the  right  to  take  it.  By  its  own 
acts  it  subjected  him  to  the  obligations  of  membership,  and 
it  cannot  deny  him  its  privileges. 

It  is  urged  in  argument  that  White's  application  had 
simply  been  delayed  by  reason  of  his  sickness,  and  inaction 
for  that  reason  would  not  estop  the  department.  If  there 
had  been  merely  inaction  the  case  would  not  be  difficult, 
but  there  was  very  decided  action  on  the  part  of  the  de- 
partment. It  seized  White's  money,  which  it  had  no  right 
*  to  do  unless  he  was  a  member,  and  retained  it  until  a  loss 
occurred  and  for  some  six  weeks  after  notice  of  his  sick- 
ness.    If  I  give  to  another  authority  to  take  my  property 
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in  consideration  of  certain  agreements  by  him  to  be  per- 
formed,  and  he  goes  and  seizes  my  property  and  retains  it, 
it  is  not  difficult  to  determine  that  he  should  not  be  per- 
mitted to  disclaim  liability  upon  his  agreement.  He  can- 
not receive  the  fruits  of  his  contract  and  reject  its  burdens. 
We  know  of  no  principle  of  law  exempting  a  mutual  insur- 
ance company  from  the  operations  of  such  an  estoppel.  If 
there  were  autliority  to  that  effect,  we  would  not  recognize  it. 
The  doctrine  of  estoppel  is  based  upon  the  requirements  of 
morals  and  conscience,  obligations  which  even  mutual  insur- 
ance companies  should  recognize.  But  it  is  said  that  White 
did  not  alter  his  condition  in  reliance  upon  the  acts  of  the 
department  and  that,  therefore,  the  principle  of  equitable 
estoppel  does  not  apply.  We  presume  that  counsel  do  not 
think  that  his  parting  with  a  portion  of  his  pay  was  an 
alteration  of  his  position.  Generally,  the  payment  of 
money  is  sufficient  as  an  act  of  reliance  to  render  an  estop- 
pel operative,  and  we  do  not  think  that  the  amount  of 
money  paid  affects  the  case.  Next  it  is  said  that  neither 
the  soliciting  agent  nor  different  clerks  who  took  part 
in  the  transactions  had  authority  to  waive  compliance  with 
the  by-laws  of  the  association.  We  need  not  inquire  into 
the  special  authority  of  subordinate  employes.  The  evi- 
dence siiows  that  every  material  fact  was  speedily  com- 
municated to  the  superintendent  who  was  charged  with  the 
general  management  of  the  business  and  had  authority  to 
approve  or  reject  applications.  This  is  true  exi^ept  as  to 
the  entry  of  White's  name  upon  the  roll  of  members;  but 
this  we  consider,  in  the  light  of  the  evidence,  an  immate- 
rial fact,  except  as  such  entry  may  have  led  to  the  with- 
holding of  White's  pay.  The  superintendent's  power  was 
general;  his  knowledge  was  that  of  the  department;  his 
acts  were  those  of  the  department.  We  think,  so  far,  there 
was  a  complete  case  of  estoppel  made  out  and  the  court's 
instructions  were  fully  warranted. 

Much  stress  is  placed  upon  rule  49  of  the  department. 
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wkereby  it  is  provided  that  an  employe  who  has  passed 
a  satisfactory  medical  examination  and  has  made  a  proper 
application  for  membership  shall,  notwithstanding  the  de- 
lay in  examining  his  application^  be  entitled  to  the  bene- 
jGits  and  subject  to  the  obligation  of  membership*  but  shall 
in  the  meantime  be  entitled  only  to  benefits  on  account  of 
injury  or  death  caused  by  accident.  The  objection  to  ap- 
plying this  rule  is  that  White  was  not  within  its  provisions. 
This  was  not  the  case  of  a  delay  after  a  proper  applica- 
tion and  medical  examination  where  the  application  would 
bind  him  by  all  its  terms,  but  the  case  of  the  department 
treating  White  as  a  member,  seizing  a  portion  of  his  pay 
in  a  way  only  authorized  under  such  circumstances,  and 
thereby  estopping  itself  from  setting  up  that  there  had  not 
been  an  application  and  examination  and  approval  on  the 
21st  of  July.  The  department  cannot  invoke  this  rule 
without  admitting  that  there  had  been  both  an  application 
and  an  examination.  The  facts,  indeed,  require  it  to  ad- 
mit this  much,  but  require  it  to  admit  more,  that  is,  that  the 
application  had  been  accepted.  But  little  is  i*equired  to  be 
said  as  to  the  effect  of  the  department's  attempt  to  refund 
the  so-called  contribution  to  the  defendant  iHjfore  White's 
death.  Perhaps  the  company  recognized  such  a  document 
as  we  have  above  set  forth  as  an  instrument  for  the  payment 
of  money.  Certainly  no  one  else  would  so  recognize  it,  and 
even  if  money  had  been  tendered  it  would  be  extremely 
doubtful  whether  a  tender  made  to  a  man  upon  his  death 
bed,  within  a  few  hours  of  final  dissolution,  would  amount  to 
a  valid  tender  in  any  case.  Certainly  in  this  case.  White's 
money  having  long  before  been  taken  and  the  disability 
having  already  accrued  by  which  he  became  entitled  to  com- 
pensation by  the  department,  he  was  not  then  required  to 
accept  a  return  of  his  money  in  lieu  of  a  discharge  of  the 
obligations  already  incurred  by  the  department. 

A  section  of  the  rules  of  the  department  provides  that  all 
questions  or  controversies  of  whatsoever  character  arising 
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in  any  manner  or  between  any  parties  or  persons  in  con- 
nection with  the  relief  department  or  operation  thereof, 
whether  as  to  the  construction  of  language  or  the  meaning 
of  the  regulations  of  the  relief  department,  or  as  to  any 
right,  decision,  instruction,  or  acts  in  connection  therewith, 
shall  be  submitted  to  the  determination  of  the  superin- 
tendent of  the  department,  whose  decision  shall  be  final 
and  conclusive,  subject  to  the  right  of  appeal  to  the  advi- 
sory committee.  Ba^ed  upon  this  rule  the  defendant  re- 
quested an  instruction  that  if  the  jury  believed  that  the 
superintendent  had  passed  upon  this  claim  and  rejected  the 
same,  such  decision  was  conclusive  unless  an  appeal  had 
been  taken  to  the  advisory  committee.  This  instruction 
was  properly  refused.  We  have  no  doubt  of  the  power  of 
members  of  voluntary  associations  to  restrict  themselves, 
at  least  as  to  matters  incidental  to  the  operation  of  the  asso- 
ciation, to  remedies  before  tribunals  created  by  the  asso- 
ciation. It  is  only  to  this  extent  that  the  rule  seems  to 
apply.  It  certainly  does  not  apply  to  this  case.  In  the 
first  place,  while  the  superintendent,  immediately  after 
notification  of  White's  death,  did  write  a  letter  denying 
White's  membership,  there  was  no  hearing  before  him. 
In  so  doing  he  was  acting  as  the  executive  officer  of  the 
association  in  disclaiming  liability,  and  was  not  judicially 
examining  and  determining  a  controversy  between  the  asso- 
ciation and  one  of  its  members.  In  the  next  place,  we  fail 
to  see  how  the  association,  while  denying  White's  member- 
ship, can  invoke  the  protection  of  a  rule  necessarily  affect- 
ing members  alone.  Finally,  this  was  not  a  controversy 
arising  during  White's  membership.  His  membership  ter- 
minated with  his  death.  Mrs.  White's  rights  were  then 
complete.  She  had  no  voice  in  the  management  of  the 
association,  and  her  interests  were  adverse  thereto.  She 
was  not,  and  could  not  be,  bound  by  the  decision  of  the 
officers  of  the  association.  This  was  the  view  taken  in  the 
opinion  of  Judge  Gary  in  Railway  Condudora  Assodaiion 
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9,  Laomia,  43  III.  App.,  599.  The  supreme  court  of  Illinois 
reversed  Judge  Grary's  judgment,  but  upon  an  entirely  dif- 
ferent point.  {Railway  Conduciora  Asaociaiwn  v.  Loomia, 
32  N.  E.  Rep.  [111.],  424. 

Finally,  it  is  contended  that  the  widow  was  not  the  bene- 
ficiary and  cannot  maintain  the  action.  The  application  in 
the  by-laws  contains  the  following:  ^' Death  benefits  shall 
be  payable  to (here  designate  the  beneficiary  or  bene- 
ficiaries), or  to  such  other  person  or  persons  as  I  shall  sub- 
sequently designate  in  writing  in  substitution  thereof, 
♦  *  *  otherwise  to  my  wife."  To  this  form  there  is  a 
foot-note  as  follows:  ^'If  no  beneficiary  is  designated,  a 
line  will  be  drawn  through  the  blank  space  and  through 
the  following  words  beginning  ^or  such  other  person  or 
persons'  and  ending  and  including  the  words  ^otherwise 
to.'"  White  not  having  designated  a  beneficiary,  his  ap- 
plication, if  one  had  been  filed,  would  read  under  this  by- 
law 'Meath  benefits  shall  be  payable  to  my  wife."  It  is 
€lear  that  the  contract  of  the  department  is  to  pay  the  death 
benefit,  where  no  beneficiary  is  named,  to  the  wife  of  a 
member,  if  he  have  one,  and  Mrs.  White  was,  therefore, 
the  proper  person  to  maintain  the  action. 

Judgment  affirmed. 


Burlington  Voluntary  Relief  Department  of  the 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany v.  Anna  E.  White,  Administratrix. 

Filed  June  26, 1894.    No.  5356. 

Mutual  Insurance  Associations  in  Connection  with  Bail- 
road  Companies:  Membebship:  Estoppkl:  Waives.  The 
questions  presented  bj  this  case  being  sabstantially  the  same  as 
those  decided  in  Burlington  Voluntary  Belief  Department  v.  White^ 
41  Neb.,  547,  the  judgment  is  affirmed  for  the  same  reasons. 
40 
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Ebbob  from  the  district  court  of  Cass  county.  Tried 
below  before  Chapman,  J. 

MarqueU  &  Deweeae^  John  H.  AmeSj  and  Byron  Clark, 
for  plaintiff  in  error. 

Matthew  Oering^  contra. 

Ibvine,  C. 

This  case  is  based  upon  the  same  state  of  facts  as  that  of 
Burlington  Voluntary  Belief  Department  v,  WhUe^  41  Neb., 
647y  just  decided.  Here  Mrs.  White,  as  administratrix, 
sues  to  recover  the  disability  benefits  which  accrued  to 
White  before  his  death.  The  trials  were  separate,  and 
there  are  some  differences  in  the  evidence  and  in  the  in- 
structions, but  none  of  them  is  material.  The  cases  were 
submitted  upon  the  same  briefs,  and  it  is  recognized  by  the 
parties  that  upon  the  principal  questions  involved  the  same 
considerations  must  control  both  cases. 

Upon  an  examination  of  rules  54  and  66  of  the  assooia- 
'  tion  it  is  perhaps  doubtful  whether,  in  the  case  of  the  death 
of  a  member  at  a  time  when  disability  benefits  have  ac- 
crued, those  benefits  do  not  become  consolidated  with  the 
death  benefit  and  payable  to  his  beneficiary  rather  than  to 
his  personal  representative.  We  do  not  understand,  how- 
ever, that  counsel  contend  for  this  construction,  nor  do  we 
find  that  the  question  is  raised  by  the  record. 

Judgment  affirmed. 
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Thaddeus  J.  Foley,  appellee,  v.  William  M. 

HOLTRY,  APPELLANT. 
Filed  June  26,  1894.    No.  6440. 

1.  Pleading:  Estoppel.  A  party  is  eetopped  firom  denying  the 
tnith  of  aTerments  in  his  own  pleadings. 

%  Estoppel :  Exchange  of  Stock  of  Corporation  fob  Land: 
Fbaud:  Rescission:  Ratification;  Equity.  Where  stock 
in  a  corporation  had  been  exchanged  for  land  and  the  person  re- 
oelTing  the  stock  learned  that  the  representations  inducing  him 
to  make  the  exchange  were  false,  and  thereafter,  withont  noti- 
lying  the  other  party  of  any  intention  to  rescind,  knowingly 
permitted  such  other  party  to  make  Taloable  improTcments 
npon  the  land,  and  in  the  meantime  acted  as  a  director  of  tlio 
corporation  and  took  part  in  its  affairs,  held,  that  these  acts  009- 
stitnted  an  election  to  abide  by  the  contract  and  deprived  him 
of  the  right  to  seek  rescission  in  equity. 

Appeal  from  the  district  court  of  Lincoln  county. 
Heard  below  before  Church,  J. 

Orimes  &  Wilcox,  for  appellant. 

JB.  J.  Hainer,  B.  L  Hinman,  and  T.  Fulton  OanU,  contra. 

Irvine,  C. 

In  February,  1890,  the  defendant  Holtry  was  the  owner 
of  two  hundred  shares  of  stock  in  the  North  Platte  Milling 
&  Elevator  Company.  Foley  was  the  owner  of  certain 
real  estate  in  North  Platte,  which  has  been  referred  to  gen- 
erally in  the  record  as  the  Spruce  street  property.  On 
February  24,  1890,  Holtry  transferred  the  stock  to  Foley 
and  received  in  exchange  a  conveyance  of  the  Spruce  street 
property  and  $1,600  in  cash.  In  January,  1891,  Foley 
began  this  action  to  rescind  the  contract  and  conveyances 
because  of  alleged  false  representations  made  by  Holtry  to 
Foley  inducing  the  transfer.     There  was  a  general  finding 
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for  the  plaintiff  and  a  decree  requiring  the  reconveyance  of 
the  Spruce  street  property  and  rendering  judgment  for 
11,000  for  the  plaintiff,  coupled  with  an  order  for  the  re- 
transfer  of  the  stock  to  the  defendant. 

The  defendant,  in  his  amended  answer,  pleads  that  be- 
tween the  first  days  of  May  and  October,  1890,  he  improved 
the  Spruce  street  property,  expending  $1,500;  that  the 
plaintiff  stood  by  and  saw  defendant  making  such  improve- 
ments and  made  no  objection  thereto;  that  on  March  1, 
1890,  plaintiff  was  elected  a  director  of  the  elevator  com- 
pany and  that  he  filled  and  occupied  such  office,  taking  an 
active  interest  and  part  in  the  management  of  the  business, 
until  the  bringing  of  this  action.  The  reply  admits  that 
.  the  defendant  made  improvements  on  the  property,  but  al- 
leges that  they  were  made  before  plaintiff  learned  of  the 
falsity  of  the  representations  alleged  in  the  petition.  The 
reply  also  avers  that  the  cost  of  the  improvements  did  not 
exceed  $1|300,  of  which  $1,000  remained  unpaid  and  a 
lien  on  the  property.  We  think  there  was  no  delay  in 
bringing  this  action,  which  of  itself  would  bar  the  plaintiff 
from  relief.  Our  statute  provides  the  period  of  four  years 
after  the  discovery  of  the  fraud  for  instituting  an  action  to 
obtain  relief  therefrom,  and  in  the  absence  of  special  cir- 
cumstances it  is  probable  that  a  plaintiff  would  not  be 
barred  from  relief  for  inaction  during  that  period.  It  is 
also  a  recognized  principle  that  an  equitable  estoppel  will 
not  operate  where  the  party  seeking  the  benefit  of  the  es- 
toppel knew  the  facts  by  virtue  of  which  the  estoppel  was 
claimed.  {Nash  v.  Baker,  37  Neb.,  713;  2  Pomeroy,  Eq- 
uity Jurisprudence,  sec.  810.) 

We  find,  however,  a  somewhat  different  question  pre- 
sented. The  petition  and  the  amended  ])etition  state  dis- 
tinctly that  ''as  soon  as  plaintiff  discovered  that  such  rep- 
resentations were  false,  to-wit,  on  or  about  the  30th  day  of 
April,  1890,  and  at  several  times  since,''  plaintiff  applied 
to  defendant  and  tendered  back  the  stock  transferred  and 
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requested  a  reconveyauoe.  The  plaintiff  introdooed  evi-' 
denoe  tending  to  show  that  this  averment  had  been  made 
after  a  hasty  consultation  and  because  of  a  misunder- 
standing between  him  and  his  attorney,  but  no  amend- - 
ment  was  made,  nor  was  there  any  application  made  to 
amend  the  petition  in  this  regard.  The  plaintiff  is  there- 
fore estopped  by  his  averment,  and  it  must  be  taken  as 
admitted  that  he  had  knowledge  of  the  fraud  alleged 
on  April  30,  1890.  The  uncontradicted  evidence  shows 
that  the  defendant  did  not  begin  the  improvements  until. 
May ;  that  the  property  was  so  situated  that  the  plaintiff 
had  knowledge  of  the  commencement  and  progress  of  the 
improvements;  in  fact  the  plaintiff  does  not  deny  this.  Al^. 
though  the  plaintiff  may  have  become  aware  of  the  fraud 
in  April,  we  do  not  think  that  his  mere  inaction  until  the 
following  January  would  deprive  him  of  the  right  to  re- 
scind, especially  as  it  does  not  appear  that  he  was  in  pos-i 
session  of  evidence  sufficient  to  sustain  the  action  until  ai 
much  later  time;  but  it  is  a  well  recognized  principle  that 
a  party  who  has  been  led  into  a  contract  by  false  repre- 
sentations has  two  courses  open  to  him.  He  may  rescind 
the  contract,  or  he  may  let  it  stand  and  bring  his  action  for, 
damages.  It  is  equally  well  established  that  if  he  elect  tO; 
rescind,  he  must  act  promptly  on  the  discovery  of  the  fraud, 
and,  in  the  language  of  Pomeroy  (2  Equity  Jurisprudence, 
966),  ''when  a  party,  with  full  knowledge,  or  at  least  with 
sufficient  notice  or  means  of  knowledge,  of  his  rights,  and 
of  all  the  material  facts,  freely  does  what  amounts  to  recogni-. 
tion  of  the  transaction  as  existing,  or  acts  in  a  manner  incon- 
sistent with  its  repudiation,  or  lies  by  for  a  considerable 
time  and  knowingly  permits  the  other  party  to  deal  with 
the  subject-matter  under  the  belief  that  the  transaction  has 
been  recognized,  or  freely  abstains  for  a  considerable  length 
of  time  from  impeaching  it,  so  that  the  other  party  is 
thereby  reasonably  induced  to  suppose  that  it  is  recognised, 
there  is  acquiescence,  and  the  transaction,  although  origin 
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nally  impeachable,  becomes  animpeachable  in  equity/'  Ap- 
plying this  rale,  we  have  Mr.  Foley  admitting  in  the  rec- 
ord that  he  knew  of  the  fraud  April  30,  1890.  We  have 
him,  with  that  knowledge,  permitting  Holtry  to  make  val- 
uable improvements  on  the  premises  conveyed  to  him 
without  in  any  manner  informing  Holtry  of  his  intention 
to  rescind ;  for  there  is  not  a  particle  of  evidence  to  sub- 
stantiate the  plea  of  tender  and  demand  of  reconveyance, 
and  this  allegation  was  put  in  issue.  Furthermore,  we 
have,  by  the  uncontradicted  evidence,  Mr.  Foley,  who  had 
in  March  become  a  director  of  the  elevator  company,  at- 
tending the  meetingH  of  that  company  and  taking  part  in 
its  affairs  down  to  the  very  time  when  this  action  was  com- 
menced. Under  these  circumstances  we  do  not  think, 
whatever  the  plaintiff's  rights  may  be  in  an  action  at  law, 
that  he  can  claim  relief  by  rescission  in  a  court  of  equity. 
The  acts  referred  to  must  be  treated  as  an  election  upon  his 
part  to  abide  by  the  contract,  or  at  least  as  estopping  him 
fVom  exercising  a  contrary  election. 

It  is  claimed  that  defendant  has  only  paid  a  small  por- 
tion of  the  cost  of  the  improvements.  The  evidence  shows 
part  paid  and  part  unpaid,  but  does  not  disclose  the  pro- 
portion. This  is  immaterial,  because  defendant  is  obligated 
for  all. 

At  the  very  close  of  the  appellant's  brief  there  is  an  in- 
sinuation that  the  trial  judge  was  influenced  by  social  rela- 
tions with  the  plaintiff.  Had  this  been  called  to  our  at- 
tention before  the  brief  had  been  examined,  the  brief 
would  have  been  stricken  from  the  files  and  the  court 
wbuld  have  refused  to  consider  any  further  brief  in  the 
case  from  the  same  counsel.  We  have  several  times  had  oc- 
casion to  reprimand  counsel  for  reflections  on  the  trial  judge. 
It  has  been  hoped  that  there  would  be  no  occasion  for  further 
action  in  this  respect.  If  the  rule  heretofore  resorted  to 
plx>ve  insu£Bcient  to  deter  attorneys  from  such  cofiduct, 
other  means  will  be  adopted  which  will  place  it  beyond  the 
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power  of  attorneys  so  disposed  to  make  sach  comments. 
We  have  examined  this  whole  record,  embracing  more  than 
600  pagesi  with  care,  and  we  are  convinced  that  the  learned 
judge  who  tried  the  case  condacted  the  proceedings  with 
dignity,  fairness,  and  precision. 

For  the  error  referred  to  the  judgment  of  the  district 
court  must  be  reversed  and  the  cause  remanded,  with  leave 
to  plaintiff,  if  he  so  desire,  to  amend  his  petition  and  pray 
judgment  for  damages. 

Reversed  and  remanded. 


F.  M.  BUSSELT.  ET  AL.  V.  HORN,  BrANNEN  &  FoRSYTH        iTl&r 
'  MANUFACTURINa   COMPANY.  "^^   ^' 

Filed  Junb  26, 1894.    No.  5183. 

1.  Principal  and  Agent :  Agent's  Exclusive  Rioht  to  Bell 
Goods:  Breach  of  Contbaot:  Damages.  R.  &  P.  claimed 
to  have  a  contract  with  the  H.  Ck>inpan7  whereby  H.  &  P.  were 
to  have  the  exclusive  right  to  sell  goods  mana&ctnred  by  the 
H.  Company  in  certain  territory  and  whereby  the  H.  Company 
was  forbidden  to  sell  these  goods  to  others  within  that  territory. 
At  the  request  of  R.  &  P.,  a  salesman  of  the  H.  Company  made, 
an  estimate  to  a  third  person  of  the  price  of  certain  goods,  the 
evidence  tending  to  show  that  the  salesman  was  introduced  to 
such  third  person  by  R.  &  P.  with  the  statement  that  anything 
he  did  would  be  satisfactory  to  R.  <&  P.  The  salesman  sold  the 
goods  directly  to  such  third  person  for  the  H.  Company  and  not 
for  R.  &  P.  R.  &  P.  sought  to  recover  from  the  H.  Company 
for  profits  lost  because  of  such  transaction.  The  H.  Company 
claimed  that  R.  &  P.  had  waived  their  exclusive  right  in  this 
instance.  The  court  instructed  the  jury,  in  effect,  that  if  R.  & 
P.  introduced  the  salesman  to  such  third  person  with  the  state- 
ment that  any  agreement  he  made  would  be  satisfactory,  and  if 
the  third  person  did  not  then  understand  that  he  was  to  pro- 
cure the  goods  from  R.  &  P.,  then  such  facts  constituted  a 
waiver.  Held,  Erroneous,  because  in  an  action  between  R.  & 
P.  and  the  H.  Company  the  purchaser's  understanding  was  im- 
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material,  and  it  was  for  the  jory  to  determine  from  all  the  evi- 
denoe  whether  or  not  there  had  heen  a  waiver,  this  instmction 
snbetitating  the  judgment  of  the  purchaser  for  that  of  the  JQ17 
npon  this  point 

3.  :  :  :  .     There  also  heing  a  claim  for 

damages  because  of  alleged  sales  by  the  H.  Ck>mpan7  to  others 
within  R.  &  P.'s  territory  in  Tiolation  of  the  contract,  Jield, 
that  the  measure  of  damages  because  of  such  sales  was  the 
profit  which  R.  Sl  P.  might  with  reasonable  certainty  show  that 
they  were  prerented  from  realizing  by  reason  of  the  breach  of 
contract 

a  :  :  :  .     A  third  claim  of  damages  was 

based  upon  the  alleged  failure  of  the  H.  Company  to  deliyer  to 
R.  &  P.  goods  which  they  had  contra<:ted  to  sell  and  deliyer. 
Hdd^  That  on  this  cause  of  action  R.  &  P.'s  measure  of  damages 
was  the  difference  between  the  price  at  which  the  H.  Company 
had  agreed  to  deliver  the  goods  and  the  market  value  of  such 
goods  at  the  time  and  place  when  and  where  they  should  have 
been  delivered. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Ferguson^  J. 

Kennedy  &  Learned^  for  plaintiffs  in  error. 

Breckenridge,  Breokenridge  &  Q'ofooty  contra. 

Irvine,  C. 

The  Horn,  Brannen  &  Forsyth  Manufacturing  Company^ 
hereinafter  called  the  ''Horn  Company/'  brought  an  action 
in  the  district  court  of  Douglas  county  to  recover  from  F» 
M.  Russell  and  Orlo  H.  Pratt,  copartners  doing  business 
as  Russell,  Pratt  &  Co.,  and  hereinafter  referred  to  as 
''Russell  &  Pratt,"  $1,285.22,  with  interest,  all^^  to  be 
due  the  Horn  Company  as  a  balance  for  goods  sold  and  de- 
livered to  RuHsell  &  Pratt.  The  account  attached  to  the 
petition  showed  charges  against  Russell  &  Pratt  amounting 
to  $4,562.93,  and  credits  amounting  to  $3,277.71.  Russell 
&  Pratt  answered,  admitting  payments  to  the  Horn  Com- 
pany of  large  sums  of  money  for  gas  fixtures  and  mei^ 
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chandisesold  and  delivered  to  Russell  &  Pratt^  but  denying 
indebtedness  in  any  amount,  and  further  denying  every  al- 
legation of  the  petition  not  expressly  admitted.  The  an- 
swer then  set  up  three  counter-claims,  the  first  being  for 
11,086.65,  as  commission  and  profits  to  which  Russell  & 
Pratt  were  entitled  on  the  sale  of  certain  gas  and  electrical 
fixtures  to  one  Hendrix,  it  being  charged  that  the  list  price 
of  said  fixtures  was  $1,898.10,  and  that  under  the  contract 
existing  between  the  parties  Russell  &  Pratt  were  entitled, 
as  their  profit  on  said  transaction,  to  fifty,  ten,  and  five  per 
cent  off  said  list  price.  The  second  counter-claim  charged 
that  on  March  1,  1889,  an  agreement  was  entered  into  be- 
tween the  Horn  Company  and  Russell  &  Pratt  whereby 
the  Horn  Company  agreed  to  give  Russell  &  Pratt  the  ex- 
clusive agency  for  its  wares  for  the  state  of  Nebraska  and 
certain  other  territory,  and  agreed  not  to  sell  any  of  its 
fixtures  to  or  through  any  other  person  within  the  territory 
mentioned  save  to  Russell  &  Pratt;  that  the  agreement  was 
to  remain  in  force  for  one  year ;  that  the  Horn  Company, 
in  violation  of  its  agreement,  sold  to.  and  through  other 
persons  in  the  city  of  Omaha,  and  elsewhere  in  the  territory 
mentioned,  fixtures  and  merchandise  covered  by  the  agree- 
ment, whereby  Russell  &  Pratt  were  deprived  of  lai^ 
profits  and  were  unable  to  dispose  of  a  large  quantity  of 
merchandise  purchased  from  the  Horn  Company  in  reliance 
npon  such  agreement,  wherefore  damages  were  prayed  in 
the  sum  of  |1,200.  The  third  counter-claim  alleged  that 
on  May  13,  1890,  they  ordered  from  the  Horn  Company 
merchandise  at  the  agreed  price  of  |648.50,  which  order 
was  accepted  by  the  Horn  Company,  and  which  the  Horn 
Company  agreed  to  fill,  but  subsequently  refused  to  fulfill, 
to  Russell  &  Praties  damage  in  the  sum  of  $373.74.  The 
reply  was  a  general  denial.  There  was  a  trial  to  a  jury 
and  a  verdict  and  judgment  for  the  Horn  Company  for 
1922.17,  from  which  Russell  &  Pratt  prosecute  error. 
Certain  rulings  of  the  court  on  the  admission  and  rejeo- 


670  NEBRASKA  REPORTS.         [Vol.  41 

Russell  v.  Horn,  Brannen  &  Fonyth  "Mfg.  Go. 

tioD  of  evidence  are  discussed  in  the  briefs,  bat  cannot  be 
considered,  for  the  reason  that  the  assignments  of  error  do 
not  point  out  the  rulings  complained  of. 

Upon  the  subject  of  the  first  counter-claim,  the  sale  of 
goods  to  Hendrix,  the  evidence  tended  to  show  that  Hen- 
drix  was  erecting  a  number  of  houses  and  that  Russell  & 
Pratt  had  made,  or  caused  to  be  made,  two  bids  for  fur- 
nishing gas  fixtures  therefor.  These  bids  contemplated  the 
use  of  fixtures  other  than  those  of  the  Horn  Company's 
manufacture.  Mr.  Ryan,  a  traveling  salesman  of  the  Horn 
Company,  appeared  in  Omaha.  At  the  request  of  Russell 
&  Pratt,  he  went  with  Mr.  Russell  to  Balfe  &  Read,  who 
were  gas  fitters  in  Omaha,  was  introduced  to  a  member  of 
that  firm  by  Russell  and  made  for  Balfe  &  Read  an  esti- 
mate for  the  fixtures  for  the  Hendrix  houses.  The  bid 
formulated  by  Balfe  &  Read  upon  that  estimate  was  ac- 
cepted by  Hendrix  and  the  goods  sold  directly  without  the 
further  intervention  of  Russell  &  Pratt.  Russell  &  Pratt 
claim  that  it  was  the  agreement  between  them  and  the 
Horn  Company  that  the  Horn  Company's  salesman  should 
assist  them  when  desired  in  making  sales ;  that  Ryan  acted 
ostensibly  for  that  purpose;  that  it  was  the  understanding 
with  Ryan  that  while  he  should  make  the  estimate,  the  sale 
was  to  be  to  Balfe  &  Read  on  behalf  of  Russell  &  Pratt, 
not  a  direct  sale  by  the  Horn  Company ;  that  Russell  & 
Pratt  would  be  entitled  under  their  agreement  to  purchase 
the  goods  at  a  discount  of  |1,086.65  from  the  list  price, 
and  that  in  violation  of  their  contract  with  the  Horn 
Company  they  were  deprived  of  this  sum  by  reason  of 
Ryan's  making  the  sale  directly.  There  was  evidence 
tending  to  establish  this  contention.  The  Horn  Company 
claims  that  it  was  the  voluntary  proposition  of  Russell  & 
Pratt  that  Ryan  should  make  the  estimate  and  the  sale, 
and  that  Russell  &  Pratt  had  in  this  instance  waived  their 
right  of  insisting  that  the  Horn  Company  should  sell  no 
goods  except  through  them.     This  contention  is  also  Dot 
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without  some  support  in  the  evidence.  Upon  this  subject 
the  oourty  at  the  Horn  Companj^s  request,  instructed  the 
jury  as  follows:  ^'You  are  instructed  that  even  if  jou  be- 
lieve from  the  evidence  that  Russell,  Pratt  &  Co.  had,  at 
or  about  the  time  the  contract  for  furnishing  gas  fixtures 
for  the  Hendrix  houses  was  entered  into,  an  exclusive 
agency  for  the  sale  of  the  plaintiff^s  goods  in  the  city  of 
Omaha ;  that  if  you  further  believe  from  the  testimony 
that  they,  defendants,  introduced  the  plaintiff^s  salesman, 
Ryan,  to  Messrs.  Balfe  &  Read  and  stated  to  Balfe  &  Read 
that  any  agreement  Ryan  made  would  be  satisfactory  to 
them,  and  that  there  was  no  understanding  on  the  part  of 
Balfe  &  Read  at  that  time  that  they  were  to  procure  the 
goods  ordered  through  Ryan  from  Russell,  Pratt  &  Co., 
such  action  fKid  statements  constitute  a  waiver  on  the  part 
of  Russell,  Pratt  &  Co.  of  their  exclusive  agency,  if  any 
existed,  and  they  are  not  entitled  to  recover  from  the 
.plaintiff  any  damages  under  the  first  counter-claim  set  up 
in  the  answer.'^  We  think  in  giving  this  instruction  the 
learned  judge  erred.  It  will  be  observed  that  it  stated  that 
if  Russell  &  Pratt  introduced  Ryan  to  Balfe  &  Read,  and 
stated  to  them  that  any  arrangement  Ryan  made  would  be 
satisfactory  to  Russell  &  Pratt,  and  that  Balfe  &  Read 
did  not  then  understand  that  they  were  to  procure  the 
goods  from  Russell  &  Pratt,  then  that  these  facts  con- 
stituted a  waiver  by  Russell  &  Pratt  of  their  exclusive 
right.  This  would  be  a  correct  statement  if  this  were 
a  proceeding  against  Balfe  &  Read.  If  Balfe  &  Read 
did  not  understand  that  their  purchase  was  to  be  from 
Russell  &  Pratt,  and  if  Russell  &  Pratt  informed  them 
that  any  arrangement  they  made  with  Ryan  would  be 
satisfactory,  and  Balfe  &  Read  had  acted  upon  that 
statement,  Russell  &  Pratt  would  be  estopped,  as  against 
them,  from  claiming  anything  to  the  contrary.  But  this 
case  does  not  affect  Balfe  &  Read  at  all,  and  such  an 
estoppel  would  not  operate  in  favor  of  the  Horn  Company. 
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If  the  anderstandiog  was^  as  Russell  &  Pratt  claimed^  that 
Ryan  should  make  the  estimate  to  Balfe  &  Read  on  be- 
half of  Russell  &  Pratt,  then  it  was  immaterial  what 
Balfe  &  Read  understood,  and  there  would  in  such  ease  be 
no  waiver.  The  statement  claimed  to  have  been  made  by 
Russell  to  Balfe  &  Read,  that  Russell  &  Pratt  would  be 
satisfied  with  any  arrangement  that  Ryan  made,  is  suscepti- 
ble of  two  constructions,  according  as  the  other  evidence 
in  the  case  may  be  viewed.  It  might  mean  that  Russell 
&  Pratt  were  willing  to  allow  Ryan  to  sell  directly  for  the 
Horn  Company,  or  it  might  mean  merely  that  Russell  & 
Pratt  authorized  Ryan  to  make  any  arrangements  he  saw 
fit  for  them,  and  that  Russell  &  Pratt  would  supply  the 
goods  according  to  any  contract  as  to  prices  or  terms  which 
Ryan  might  make.  It  was  for  the  jury  in  this  case  to  de- 
termine the  nature  of  the  transaction  and  decide  this  ques- 
tion. This  instruction  left  it  to  be  determined  by  Balfe  & 
Read^s  judgment,  or  more  accurately  by  the  jury's  deter- 
mination of  what  Balfe  &  Read's  understanding  of  what 
Ryan's  authority  might  be.  It  must  not  be  understood 
from  the  foregoing  discussion  that  the  court  is  committing 
itself  to  Russell  &  Pratt's  contention  that  their  measure  of 
damages  on  account  of  this  transaction  would  be  the  dis- 
count from  the  list  price  to  which  Russell  &  Pratt  were 
entitled.  There  is  some  evidence  tending  to  show  that 
Russell  &  Pratt  were  under  obligations  to  sell  at  the  list 
prices,  but  their  measure  of  damages  would  be  the  amount 
of  profit  which  they  would  have  made  had  the  sale  been 
through  them.  It  was  clearly  not  contemplated  that  this 
sale  should  be  at  list  prices,  otherwise  there  was  no  occa- 
sion for  calling  into  activity  the  discretionary  authority  of 
Ryan  to  make  an  estimate.  There  can  be  no  doubt  that 
Ryan  was  authorized  to  fix  the  price  at  which  the  goods 
were  to  be  sold  to  Balfe  &  Read,  and  if  the  facts  in  rela- 
tion to  this  counter  claim  should  be  determined  in  favor  of 
Rrussell  &  Pratt,  the  measure  of  damages  would  be  the 
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difference  between  the  price  at  which,  under  their  contract, 
Bossell  &  Pratt  were  entitled  to  bay  the  goods  from  the 
Horn  Company  and  the  price  at  which  Ryan  agreed  to  sell 
them  to  Balfe  &  Bead.  We  think  the  court  correctly  re- 
fused an  instruction  asked  by  Russell  &  Pratt  stating  a 
different  rule. 

Complaint  is  made  of  the  eighth  instruction  given  by 
the  court  at  the  request  of  the  Horn  Company.  It  is  as 
follows:  ^'You  are  instructed  that  before  the  defendants 
are  entitled  to  recover  any  damages  under  their  second 
connter-claim^they  must  first  provethat  the  plaintiff  has  sold 
his  goods  within  the  defendants'  territory  between  the  date 
of  March  1, 1889,and  March  1, 1890,and  the  amount  which 
the  defendants  would  be  entitled  to  recover  would  be  the 
profit  which  the  plaintiff  made  by  selling  to  outside  dealers 
over  what  it  would  have  realized  had  it  sold  to  Russell,  Pratt 
A  Co.,  unless  you  further  find  that  the  defendants  have  suf- 
fered actual  pecuniary  loss  by  reason  of  the  plaintiff's  so  sell- 
ing its  goods ;  and  if  you  find  the  defendants  have  suffered 
such  loss,  then  the  measure  of  damages  is  such  an  amount 
as  the  defendants  have  proven  by  a  clear  preponderance  of 
the  evidence  they  lost  in  profits  on  the  sale  of  plaintiff's 
goods,  which  they  can  show  with  reasonable  certainty  they 
would  have  made  had  the  plaintiff  not  sold  any  of  its 
goods  within  the  defendants'  territory."  We  do  not  think 
that  Russell  &  Pratt  were  prejudiced  by  this  instruction. 
We  agree  with  them  that  where  one  person  has  by  contract 
the  exclusive  right  to  buy  from  another  and  resell  within 
a  certain  territory  goods  in  which  such  other  person  enjoys 
a  monopoly,  and  such  other  person,  in  violation  of  his 
contract,  sells  such  goods  to  other  persons  within  the  terri- 
tory, the  measure  of  damages  is  the  profit  which  such  first 
person  may  with  reasonable  certainty  show  that  he  would 
have  realized  if  the  contract  had  been  performed  by  the 
other  party.  {Mueller  r.  Beiheada  Mineral  Spring  Co,,  50 
N.  W.  Rep.  [Mich.],  319;  Hale  v.  Hess,  30  Neb,,  42.) 
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The  difficulty  in  such  case  is  always  to  establish  with  l^;al 
oertainty  the  amount  of  sach  profits^  but  if  proper  proof 
be  made,  the  law  permits  such  recovery.  (Anvil  Mining  Co. 
V.  Humble^  14  Sup.  Ct.  Hep.,  876.)  The  instruction  quoted 
states  this  rule  to  the  jury,  and  the  fact  that  it  also  states 
that  Russell  &  Pratt  might  recover  whatever  the  Horn 
Company  realized  by  selling  the  goods  to  others  over  and 
above  what  it  would  have  realized  by  selling  to  Russell  & 
Pratt  does  not  prejudice  them.  It  was  an  extension  and 
not  a  restriction  of  the  rule  of  damages. 

Upon  the  subject  of  Russell  &  Pratt's  measure  of  dam- 
ages upon  the  third  counter-claim  the  following  instruction 
was  given  at  the  Horn  Company's  request :  "  You  are  in- 
structed that  under  their  third  counter-claim  the  defend- 
ants are  only  entitled  to  recover  as  damages  the  difference 
between  the  agreed  price  of  the  goods  purchased  of  the 
plaintiff  and  their  market  value  at  the  time  the  plaintiff 
refused  to  deliver  them,  and  the  defendants  must  prove 
that  market  value,  which  would  be  the  amount  Russell, 
Pratt  &  Co.  and  other  like  dealers  would  have  to  pay  the 
plaintiff  for  such  goods  at  the  time  of  the  refusal  to  ship 
them."  The  measure  of  damages  upon  this  counter- 
claim would  be  the  difference  between  the  price  at  which 
the  Horn  Company  had  agreed  to  sell  the  goods  to  Russell 
&  Pratt  and  the  market  value  of  such  goods  at  the  time 
and  place  when  and  where  they  should  have  been  deliv- 
ered. There  was  evidence  tending  to  establish  both  of 
these  facts.  The  failure  in  this  instruction  to  state  the 
place  where  the  market  price  was  to  be  fixed  was  probably 
cured  by  another  instruction,  but  the  definition  given  of 
market  value  in  this  instruction  was  erroneous.  There 
was  evidence  tending  to  show  that  such  fixtures  as  those 
ordered  were  purchasable  in  Omaha  at  the  time  of  the  al- 
lied breach  of  contract  at  a  discount  of  twenty  per  cent 
from  the  list  price.  This  instruction  practically  excluded 
such  evidence  from  consideration.     The  market  value  at 
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Omaha  was  the  price  at  which  the  goods  were  obtainable 
there  without  regard  to  the  person  from  whom  they  were 
to  be  obtained.  It  was  not  the  amount  that  Russell  & 
Pratt  or  any  one  else  would  have  to  pay  to  the  plaintiff, 
and  the  jury  should  not  have  been  restricted  to  a  consider- 
ation of  the  plaintiff ^s  prices. 

There  were  many  other  iassignments  \>f  error,  but  upon 
consideration  we  find  that  in  respect  to  them  the  action  of 
the  trial  court  was  substantially  correct,  and  the  conclusions 
reached  upon  the  instructions  referred  to  render  a  further 
discussion  of  the  record  unnecessary. 


Reversed  and  remanded. 


41    575 
d52    6441 

CiTT  OP  Lincoln  v.  Dorinda  C.  Finklb,  llTlSI 

I    OO      t4V\ 

Filed  June  26,  1894.     No.  5720. 

1  Mimioipal  Corporations:  Citibsofthb  Fibst  Class:  Un- 
liquidated Claims.  Section  36  of  the  charter  of  cities  of  the 
first  class,  requiring,  in  order  to  maintain  an  action  against  the 
city  for  an  nnliqoidated  claim,  that  the  claimant  shall,  within 
three  months  from  the  time  snch  right  of  action  accrues,  file 
with  the  city  clerk  a  statement  of  the  time,  place,  and  circnm- 
stance  of  the  i^jnry  and  damage,  is  a  reasonable  exercise  of  the 
legislative  power,  and  the  filing  of  snch  a  statement  is  a  condi- 
tion precedent  and  must  be  alleged  and  proved  in  order  to  main- 
tain an  action.  OUy  of  Lincoln  v.  Grant,  38  Neb.,  369,  followed. 

2,  ; :  :  Time.     In  order  to  maintain  snch  an  ao- 

tioD  the  statement  required  must  be  filed  within  the  time  limited 
by  the  statute,  at  least  in  the  absence  of  averment  and  proof  of 
facts  constituting  a  legal  excuse  for  the  delay. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J. 
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N.  C.  Abbott,  (My  Attorney,  aud  Abbott,  iklleok  &  Lane, 
for  plaintiff  in  error. 

Leeae  de  Stewart,  contra. 

Irvine,  C. 

This  is  a  proceeding  in  error  by  the  city  of  Lincoln  to 
reverse  a  judgment  recovered  by  Dorinda  C.  Finkle  against 
the  city  for  damages  to  the  property  of  the  defendant  in 
error  caused  by  a  change  of  grade  in  a  street  Bat  one 
assignment  of  error  need  be  noticed.  The  plaintiff  in  the 
court  below  alleged  that  the  grade  had  been  changed  in 
1884,  and  that  in  1888  or  1889  the  street  had  been  worked 
to  the  new  grade^  and  that  on  or  about  September  15, 1891, 
she  presented  her  claim  for  damages  to  the  city.  The  proof 
was  in  accordance  with  the  last  all^tion.  The  city  re- 
quested the  court  to  instruct  the  jury  that  the  action  could 
not  be  maintained  unless  the  claim  for  damages  was  pre- 
sented within  three  months  from  the  time  the  dami^es  ac- 
crued. This  instruction  was  refused.  Compiled  Statu tes, 
chapter  13a,  section  36,  provide  that  ''to  maintain  an  ac- 
tion against  said  city  for  any  unliquidated  claim  it  shall  be 
necessary  that  the  party  file  in  the  oflSce  of  the  city  clerk, 
within  three  months  from  the  time  such  right  of  action  ac- 
crued, a  statement  giving  full  name  and  the  time,  place, 
nature,  circumstance,  and  cause  of  the  injury  or  damage 
complained  of.''  If  this  provision  be  valid  and  mandatory, 
the  action  could  not  be  maintained  under  the  pleadings  and 
proof  of  this  case,  as  it  appears  both  by  the  petition  and  by 
the  evidence  that  the  statement  was  not  filed  until  at  least 
two  years  after  the  commission  of  the  acts  complained  of. 
The  validity  and  construction  of  this  statute  were  questions 
involved  in  some  doubt  at  the  time  this  case  was  tried  in  the 
district  court  Since  then  this  court  has  had  occasion  to 
investigate  the  questions  presented  and  has  held  that  the 
statute  referred  to  is  a  reasonable  exercise  of  the  legislative 


Vol.  41]         JANUARY  TERM,  1894.  677 


Vandecar  y.  Johnson. 


power,  and  that  the  filing  of  the  statement  required  is  in 
the  nature  of  a  condition  precedent,  and  must  be  alleged 
■and  proved  in  order  to  maintain  an  action  in  such  a  case  as 
this.  {City  of  Lincoln  v.  Grant,  38  Neb.,  369.)  We  ad- 
here to  and  follow  the  conclusion  reached  in  that  case. 
The  only  difference  between  the  case  cited  and  that  under 
<x)n8ideration  is  that  in  the  former  case  no  statement  of 
damages  had  been  filed,  while  here  there  was  such  a  state- 
ment, but  it  was  not  filed  within  the  time  limited  by  the 
statute.  There  can  be  no  doubt  that  the  statute  is  as  much 
mandatory  as  to  the  time  when  the  statement  is  to  be  filed 
«8  it  is  as  to  the  fact  of  filing  and  the  nature  of  the  state- 
ment This  must  be  true  at  least  in  the  absence  of  an 
averment  and  proof  of  a  sufficient  excuse  for  failing  to  file 
the  statement  within  the  time  limited.  No  such  excuse  is 
here  pleaded  or  proved  and  that  question  is  not  presented. 
The  court  should  have  given  the  instruction  requested  by 
the  city. 

Reversed  and  remanded. 


Herman  R.  Vandecar,  appellee,  v.  Peter  John- 
son  ET  AL.,  appellants. 

Filed  June  26,  1894.     No.  6304. 

Praudulent  Conveyanoes:  Suffigienct  of  Evidence.  No 
qaestion  of  law  was  preaented  by  the  record  in  this  case.  The 
sole  qaestion  was  as  to  the  safficiencj  of  the  evidenoe,  and  npon 
examination  it  was  held  sufficient. 

Appeal  from  the  district  court  of  Howard   county. 
Heard  below  before  Coffin,  J. 

Basmua  Hannibk  and  TT.  H.  Thompson,  for  appellants. 

Kendall  &  Taylor  and  Hatch  &  Shangle,  contra. 
41 
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Irvine,  C. 

This  suit  was  in  the  oature  of  a  creditor's  bill  by  Van- 
decar  to  set  aside  certain  conveyanoes  to  the  defendant  Jen- 
sen as  fraudulent  as  against  the  creditors  of  Peter  Johnson, 
and  to  subject  the  land  covered  by  these  conveyances  to  the 
payment  of  a  judgment  in  favor  of  Vandecar  against  Peter 
Johnson.  The  trial  judge  submitted  the  issues  of  fact  to 
the  determination  of  a  jury,  which  answered  all  the  inter- 
rogatories submitted  in  favor  of  Vandecar.  The  findings 
of  the  jury  were  sustained  by  the  court  and  a  decree  en- 
tered in  accordance  with  the  prayer  of  the  petition.  The 
defendants  Jensen  and  Peter  Johnson  appeal,  admitting 
that  the  findings  of  the  jury  were  such  as  to  require  a  de- 
cree for  the  plaintifil  The  appellants  furthermore  concede 
that  no  questions  of  law  are  presented  for  review  and  raise 
in  this  court  the  sole  question  of  the  sufficiency  of  the  evi- 
dence. 1^0  question  of  law  being  directly  or  indirectly  in- 
volved, it  would  serve  no  useful  purpose  to  make  a  more 
detailed  statement  of  the  case  or  to  discuss  the  evidence. 
An  examination  of  the  record  persuades  us  that  while  the 
evidence,  taken  as  a  whole,  was  not  of  a  very  convincing 
character,  it  was  sufficient  to  sustain  the  findings  of  the  jury 
and  the  action  of  the  trial  court  in  affirming  these  findings 
and  entering  a  decree  thereon. 

Judgment  affirmed. 


Omaha  &  Republican  Valley  Railway  Company 
V.  Jonathan  Chollette. 

FiLSD  JUNB  26,  1894.     No.  6692. 

L  Liability  of  Carriers:  Ikjubibs  to  Pa.8sbnoebs:  Nbgli- 
OEKOK.  CholleUe  v.  Omaha  dt  B.  V.  B.  Co,,  26  Neb.,  159,  and  33 
Neb.,  143,  followed  and  reaffirmed. 
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2l  Beyiew:  Ruling  on  Motion  fob  New  Tbial:  Failubb  to 
Point  Oitt  Ebbob.  C.  sued  a  railroad  oompanj  on  aocoant  of 
personal  iignriee  sustained  by  his  wile.  The  jary  returned  a 
general  verdict  for  the  .plaintiff  and  a  n amber  of  special  find- 
ings. The  court  oTermled  defendant's  motion  for  a  judgment 
on  the  special  findings  and  sustained  plaintiff's  motion  for  a 
new  trial.  A  second  trial  resulted  in  another  verdict  and  a  judg- 
ment for  plaintiff.  The  defendant  assigned  as  error  the  overrul- 
ing by  the  court  of  its  motion  for  judgment  on  the  special  find- 
ings at  the  first  trial.  Held,  That  as  it  was  nowhere  jwinted  out 
wherein  the  district  court  erred  in  sustaining  the  motion  for  a 
new  trial  and  as  there  were  assignments  in  such  motion  refer- 
ring to  matters  not  preserved  in  the  record,  this  court  must  as- 
sume that  the  motion  for  a  new  trial  was  properly  sustained 
and  therefore  the  motion  for  judgment  properly  overruled. 

1.  Trial:  Spboial  Findings:  Nrqligence:  Review.  Among  such 
special  findings  were  a  number  of  isolated  facts  in  relation  to 
the  conduct  of  the  plaintiff's  wife  and  of  the  railroad  company, 
upon  which  defendant  sought  to  have  judgment  rendered. 
Held,  That  the  court  properly  refused  to  render  judgment  upon 
such  findings,  because  the  inference  as  to  whether  such  facts 
constituted  contributory  negligence  was  for  the  jury  and  not  for 
the  court 

4.  Bulings  on  Admission  of  Evidence.  Certain  rulings  upon 
the  admission  of  evidence  examined,  and  held  not  erroneous. 

6.  Bailroad  Companies:  Liability  to  Third  Pebsons  fob 
Injury  to  Passengers:  Negligence.  Section  3,  article  1, 
ehapter  72,  Compiled  Statutes,  providing  that  every  railroad 
company  shall  be  liable  for  all  damages  infiicted  upon  the  per- 
son of  passengers  while  being  transported  over  its  road,  except  in 
cases  where  the  injury  done  arises  from  the  criminal  negligence 
of  the  person  injured,  etc.,  is  not  restricted  in  its  application  to 
actions  by  the  passengers  so  injured,  but  extends  to  actions  by 
third  persons  for  damages  sustained  in  consequence  of  such  in- 
juries to  passengers. 

6.  Husband  and  Wife.     Therefore,  the  rule  of  liability  in  this 

case  by  the  husband  for  injuries  sustained  by  the  wife  is  to  be 
determined  by  the  statute  referred  to. 

7.  Contributory  Negligence:  Pleading:  Review.    Whether 

a  want  of  ordinary  care  or  **  criminal  negligence ''  on  the  part 
of  the  plaintiff  himself  would  defeat  a  recovery  in  this  case  is  a 
question  not  examined,  for  the  reascm  that  the  defendant  did 
not  plead  the  plaintiff's  negligenoe  but  only  that  of  his  wife. 
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8.  Ck>n8truction  of  Statute  Exempting  Bailroad  Com- 

panies ftom  Liability  for  Injury  to  Passengers  on 
Platform  of  Moving  Cars.  Section  110  of  chapter  16, 
Compiled  Statutes,  providing  that  in  case  any  passenger  of  a 
railroad  shall  be  injured  while  on  the  platform  of  a  car  while 
in  motion,  in  violation  of  the  printed  regulations  of  the  com- 
pany posted  up  at  the  time,  in  a  conspicuous  place  inside  of  its 
passenger  cars,  then  in  the  train,  said  company  shall  not  be  lia- 
ble for  the  injury,  etc.,  being  a  limitation  upon  a  recognized 
liability,  is  to  be  strictly  construed ;  and  in  order  that  such  stat- 
ute shall  be  applicable  the  car  must  be  in  motion  when  the  ac- 
cident occurs  and  there  must  be  some  connection  of  cause  and 
effect  between  the  ii^ury  of  the  passenger  and  his  being  upon  the 
platform,  and  the  notices  required  by  the  statute  must  be  posted 
in  the  cars  of  the  train  wherein  the  accident  occurs. 

9.  Husband  and  Wife:  Married  Woman's  Aot.    The  married 

woman's  act  does  not  deprive  the  husband  of  his  right  of  action 
for  the  loss  of  services  or  companionship  of  his  wife,  and  not- 
withstanding that  act  he  may  still  recover  to  the  extent  that  the 
injury  sustained  by  his  wife  incapacitated  her  from  performing 
the  duties  that  reasonably  devolve  upon  her  in  the  marriage  re- 
lation.    Mewhirier  v,  Hatien,  42  la.,  288,  lol lowed. 

10.  Where  a  married  woman  is  injured  by  the  negligence 

of  another  two  causes  of  action  arise,— one  for  the  wife,  fbr 
physical  and  mental  suffering,  past  and  future,  loss  of  her  earn- 
ing capacity,  and  other  elements  ordinarily  existing  in  sudh 
oases;  the  other,  for  the  husband,  for  the  loss  of  his  wife's  aerv- 
ioes  and  society  and  for  reasonable  expenses  by  him  incurred. 

Error  from  the  district  court  of  Saunders  county.  Tried 
below  before  Bates,  J. 

The  facts  are  stated  by  the  commissioner. 

J.  M.  Thurston,  W.  R.  KeUy,  and  E.  P.  Smith,  for  plaintiflF 
in  error: 

The  court  erred  in  admitting  in  evidence  the  plaintiff's 
statement  of  the  remark  make  by  the  brakeman.  (1  Green- 
leaf,  Evidence,  sec.  113;  Felt  v.  Amidon,  43  Wis.,  471; 
HazfeUm  v.  Union  Bank  of  ColumbuSy  32  Wis.,  49;  Lund 
V.  Ihfngaborough,  9  Cash.  [Mass.],  36;  Kittle  v.  St.  John,  7 
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Neb.,  73;  Village  of  Ponoa  v.  Crawford,  18  Neb.,  551; 
Oale  Eulhy  Harrow  Co.  v,  Laughliuy  31  Neb.,  103;  Adams 
V.  Hannibal  &  St.  J.  R.  Co.^  74  Mo.,  553 ;  Paiterson  v.  Wo- 
bash,  8L  L.  &P.  B.  Co.,  19  N.  W.  Rep.  [Mich.],  761; 
Luby  V.  Hudson  River  R,  Co.,  17  N.  Y.,  133;  McCartny 
V.  State,  1  Neb.,  123.) 

The  coart  erred  in  not  permitting  the  conductor  to  testify 
whether  or  not  the  train  stopped  a  sufficient  length  of  time 
for  the  passengers  to  alight.  (Lawson,  Expert  and  Opinion 
Evidence,  pp.  86,  87;  Mobile  &  M.  R.  Co.  v.  Blahdey,  59 
Ala.,  472;  Sioux  City  &  P.  R,  Co.  v.  Finlayson,  16  Neb., 
586;  Ardesco  Oil  Co.  v.  Oilson,  63  Pa.  St.,  146 ;  Seaver  v. 
Boston  &  M.  R.  Co.,  14  Gray  [Mass.],  466.) 

A  married  woman  is  entitled  to  her  own  time,  and  is  not 
under  any  legal  obligation  to  contribute  to,  or  render  her 
services  for,  her  husband.  He  has  no  interest  in,  or  right 
of  action  for,  any  loss  resulting  from  personal  injury  to  her. 
{Leuns  v.  Babcock,  18  Johns.  [N.  Y.],  443;  Schouler,  Do- 
mestic Relations,  107-110,  243;  Weldon  v.  Winslow,  L.  R. 
13,  Q.  B.  Div.  [Eng.],  786;  1  Chitty,  Pleading  [11th  Am. 
ed.],  73;  Connors  v.  Connors^  4  Wis.,  112;  Elliott  v.  Bent- 
ley,  17  Wis.,  591 ;  Todd  v.  Lee,  15  Wis.,  365*;  Compiled 
Statutes,  sec.  4,  ch.  53;  Pope  v.  Hooper,  6  Neb.,  178; 
Omaha  Horse  R.  Co.  v.  DooWUe,  7  Neb.,  481 ;  ShorteU  v. 
Young,  23  Neb.,  408.) 

The  measure  of  damages  was  erroneously  submitted  in 
an  instruction  of  the  court  under  which  the  jury  was  al-* 
lowed  to  consider  the  amount  expended  in  employing  phy- 
sicians and  for  medicine.  There  was  no  evidence  that 
snch  expenses  were  reasonable  and  necessary.  ( Union  P. 
R.  Co.  V.  Ogilvy,  18  Neb.,  643;  Smith  v.  Evans,  13  Neb., 
316;  Walrath  v.  State,  8  Neb.,  91;  Steele  v.  Russell,  5 
Neb.,  216;  Holmes  v.  Boydston,  1  Neb.,  346;  Galveston 
H.  S.&  A.  R.  Co.  V.  Thormsberry,  17  S.  W.  Rep.  [Tex.], 
521;  International  &  O.  N.  R.  Co.  v.  Simcoek,  17  S.  W. 
Rep.  [Tex.],  47;  1  Greenleaf,  Evidence,  sec.  124.) 
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It  was  error  for  the  court  to  refase  the  seventh  instruc- 
tion asked  by  the  defendant  {Cheney  v.  Boston  &  M.  R. 
Co.,  11  Met.  [Mass.],  121 ;  aBnea  v.  Boston  &  W.  R. 
Co.,  15  Gray  [Mass.],  20;  ONeill  v.  Lynn  &  B.  R.  Co., 
29  N.  E.  Rep.  [Mass.],  630.)      ^ 

Bimpson  &  Sornborgery  contra,  cited :  ChoUette  v,  Omaha 
A  R.  V.  R.  Co.,  26  Neb.,  159;  Omaha  &  R.  V.  R.  Co.  v. 
ChoUetU,  33  Neb.,  143;  Mewhirter  v.  Hatten,  42  la.,  291. 

Irvine,  C. 

In  1886  Jonathan  Chollette  and  Eliza  Chollette,  his 
wife,  boarded  a  train  at  Wahoo  for  the  purpose  of  going 
to  Elkhorn.  Mrs.  Chollette  was  injured  either  in  alight- 
ing from  the  train  at  Elkhorn  or  by  being  thrown  from 
the  steps  of  the  car  as  she  stood  there  preparing  to  alight 
This  action  was  brought  by  Jonathan  Chollette  to  recover 
damages  for  the  loss  of  his  wife's  services  and  society  and 
the  expenses  of  her  care  and  treatment  A  former  action 
brought  by  the  wife  on  her  own  behalf  on  account  of  the 
same  injuries  has  been  twice  before  this  court  and  is  re- 
ported in  26  Neb.,  159,  and  33  Neb.,  143.  All  the  ques- 
tions presented  upou  either  hearing  of  the  former  case  are 
again  presented  by  this  record.  We  will  not  here  restate 
these  questions  nor  re-examine  thera.  As  to  the  questions 
involved  in  the  case  reported  in  33  Neb.,  this  court  has  re- 
peatedly declared  the  law  to  be  in  accordance  with  the 
views  there  expressed.  As  to  the  questions  presented  upon 
the  first  hearing  reported  in  26  Neb.,  whatever  might  be 
the  writer's  individual  views,  were  the  questions  now  pre- 
sented for  the  first  time,  the  decision  has  stood  without 
question  for  more  than  five  years,  and  the  conclusions 
there  reached  would  not  now  be  disturbed  in  the  absence 
of  a  clear  conviction  on  the  part  of  the  court  that  a  funda- 
mental error  had  then  been  committed. 

A  brief  statement  of  the  issues  in  this  case  may  be  nee- 
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essary  to  an  anderstanding  of  the  questions  first  presented 
by  this  jrecord.  The  plaintiff  allied  that  the  railroad 
company  failed  to  stop  the  train  at  Elkhom  a  sufficient 
time  to  permit  his  wife  to  alight  and  negligently  started 
its  cars  before  she  had  reasonable  time  to  alight,  and  while 
alighting  caused  her  to  be  violently  thrown  upon  the  plat* 
form  without  any  negligence  upon  her  part.  In  addition 
to  the  defense  set  up  in  the  former  case  and  passed  upon 
in  the  first  hearing  thereof  the  defendant  answered  denying 
any  negligence  upon,  its  part  and  averring  '^that  the  in- 
juries received  by  the  said  Eliza  occurred  by  reason  of  the 
carelessness  and  negligence  of  the  said  Eliza  contributing 
thereto;''  that  the  injuries  she  received  were  sustained 
while  she  was  standing  upon  the  platform  of  the  car  while 
it  was  in  motion;  that  there  was  posted  in  a  conspicuous 
place  inside  said  car  printed  regulations  warning  passengers 
not  to  stand  upon  the  platform  while  the  car  was  in  mo- 
tion; that  there  was  inside  said  car  sufficient  and  safe 
seats  and  accommodations  for  her;  and  that  there  was  no 
necessity  of  her  standing  or  being  upon  the  platform. 
Further  answering  the  defendant  alleged  that  theretofore 
the  said  Eliza,  with  plaintiff's  knowledge  and  consent, 
brought  suit  upon  the  same  cause  of  action  and  recovered 
thereon,  and  pleaded  that  action  in  bar  of  the  present. 
There  was  a  trial  in  1891,  resulting  in  a  general  verdict 
for  the  plaintiff  for  $150  and  a  number  of  special  findings. 
The  defendant  moved  for  judgment  notwithstanding  the 
general  verdict  upon  the  special  findings,  and  the  plaintiff 
moved  for  a  new  trial.  The  court  overruled  the  defend- 
ant's motion  for  judgment  and  sustained  the  plaintiff's  mo- 
tion for  a  new  trial.  Upon  the  second  trial  there  was  a 
general  verdict  for  the  plaintiff  for  $900,  upon  which 
judgment  was  rendered,  and  which  judgment  plaintiff  seeks 
to  reverse. 

1.  The  defendant  procured  to  be  settled  a  bill  of  excep- 
tions embracing  the  proceedings  upon  the  first  trial,  and 
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now  complains  that  the  court  erred  in  Bustaining  the  plaint- 
iff's  motion  for  a  new  trial  and  in  overruling  defendant's 
motion  for  judgment.  We  cannot  say  that  there  was  any 
error  in  sustaining  the  motion  for  a  new  trial.  There  is 
nothing  in  the  record  to  indicate  upon  what  ground  the 
motion  was  sustained  and  the  defendant  does  not  point  out 
wherein  the  court  erred,  if  at  all,  in  sustaining  the  motion. 
Among  the  many  grounds  assigned  in  that  motion  was  the 
giving  of  certain  instructions.  The  transcript  of  the  reo» 
ord  before  us  contains  certain  instructions  given  by  the 
court  upon  that  trial,  but  they  are  not  consecutively  num- 
bered; they  do  not  appear  to  be  complete,  and  several  of 
those  of  which  the  plaintiff  complained  in  his  motion  do- 
not  appear  at  all  in  this  record.  If  the  court  was  right 
in  awarding  a  new  trial,  it  follows  that  it  was  right  in  re» 
fusing  to  enter  judgment  for  defendant  upon  the  special 
findings  made  at  the  first  trial ;  but  aside  from  this  the 
court  was  not  warranted  by  those  findings,  if  they  had 
stood,  in  rendering  judgment  notwithstanding  the  general 
verdict.  These  findings  were  for  the  most  part  of  isolated 
facts.  To  have  entered  judgment  thereon  would  have  re^ 
quired  the  court  to  draw  the  inference  that  defendant  was 
not  negligent  or  that  Mrs.  Chollette  was  n^ligent  from 
the  facts  so  found.  It  has  been  repeatedly  held  that  where 
different  inferences  may  reasonably  be  drawn  from  the 
fSsu^tSi  the  ultimate  question  as  to  negligence  is  for  the  jury^ 
and,  as  held  in  Omaha  &  R.  V.  R.  Co.  v.  ChoUetUy  33^ 
Neb.,  143,  the  facts  of  this  case  were  such  as  to  render  that 
inference  one  for  the  jury  and  not  for  the  court.  Among 
the  findings  were  the  following:  '^22.  Was  the  plaintiff's 
wife,  in  her  effort  to  alight  from  the  car  in  question^ 
guilty  of  the  want  of  any  ordinary  care  contributing  to  her 
injury?  No.''  "23.  Were  the  agents  and  employes  of 
the  Union  Pacific  Railroad  Company  guilty  of  negligence 
in  not  stopping  lung  euough  to  allow  the  plaintiff  to  alight 
from  the  train?     Yei."     Following  this  was  a  finding 
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that  the  injury  resulted  from  the  negligenoe  of  the  rail- 
way oompauy  without  any  contributory  negligenoe  on  the 
part  of  the  plaintiff  and  his  wife.  These  direct  findings 
upon  these  issues  properly  left  to  the  jury  could  not  be  dis* 
regarded  by  the  court's  determining  that  upon  other  special 
findings  the  jury  should  have  drawn  the  inference  of  con- 
tributory negligence.  Section  110,  chapter  16,  Compiled 
Statutes,  provides  the  following:  '^In  case  any  passenger 
on  any  railroad  shall  be  injured  while  on  the  platform  of  a 
car  while  in  motion,  4c  «  4c  j^  violation  of  the  printed 
r^ulations  of  the  company  posted  up  at  the  time  in  a  con* 
spiouous  place  inside  of  its  passenger  cars  then  in  the  train^ 
such  company  shall  not  be  liable  for  the  injury,  provided  such 
company  furnished  room  inside  its  passenger  cars  sufficient 
for  the  accommodation  of  its  passengers.'^  The  jury  found 
that  there  was  posted  inside  the  car  such  a  notice,  and  that 
there  were  at  the  time  seats  sufficient  to  accommodate  the 
passengers;  but  it  also  found  that  Mrs,  Chollette  did  not 
go  upon  the  platform  when  the  train  was  in  motion,  nor 
was  there  any  finding  that  she  remained  upon  the  platform 
voluntarily  while  the  oar  was  in  motion,  or  that  her  injury 
was  due  to  her  remaining  on  the  platform  under  such  cir- 
cumstances. There  were,  therefore,  no  findings  sufficient 
to  bring  the  case  within  the  provisions  of  section  110. 
The  court,  therefore,  did  not  err  in  refusing  to  enter  judg- 
ment on  the  special  findings  at  the  first  trial. 

2.  Passing  now  to  the  errors  assigned  relating  to  the 
second  trial,  we  will  first  consider  two  objections  which 
were  made  to  rulings  upon  the  evidence,  the  only  assign- 
ments upon  this  subject  which  are  referred  to  in  the  briefs. 
One  of  these  assignments  is  that  the  court  erred  in  overrul- 
ing the  objection  te  the  following  language  testified  to  by 
the  plaintiff  as  used  by  the  brakeman:  '^It  beats  hell  they 
cannot  stop  long  enough  to  let  people  get  off."  The 
plaintiff  had  been  asked  the  following  question:  ^^Now^ 
when  the  conductor  went  out,  what  transpired?    You  may 
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tell  that  story  in  your  own  way^  right  through  as  yon  think 
of  if  There  was  no  objection  to  this  question,  and  the 
witness  proceeded  to  state  the  circumstances  of  the  aocident 
at  a  considerable  length.  He  had  just  stated  that  the  en- 
gineer seemed  to  open  the  engine  and  that  the  train  lurched 
00  that  it  wheeled  his  wife  half  way  round  off  the  steps, 
and  proceeded,  '^then  the  brakeman  grabbed  hold  of  the 
rail  on  the  end  of  the  baggage  car  right  opposite  to  where 
we  were  standing,  and  as  he  done  so  he  made  the  remaik 
that  'it  beats  hell  they  cannot  stop  long  enough  to  let 
people  get  off.'  "  The  defendant  then  moved  to  exclude 
the  last  part  of  the  answer,  as  incompetent,  immaterial,  and 
irrelevant,  which  motion  was  overruled.  We  think  that 
this  remark  was  fairly  admissible  as  a  part  of  the  res  geda. 
This  witness  and  others  stated  what  other  people  said  as 
Mrs.  ChoUette  was  about  to  alight.  It  would  seem  that 
the  remark  of  the  brakeman  was  concurrent  in  time  with 
the  accident,  and  while  it  did  not  serve  to  characterize  any 
act*of  his  at  the  time,  still,  being  contemporaneous  with  the 
principal  fact  and  made  under  such  circumstances  as  to  jus- 
tify the  inference  that  it  was  a  spontaneous  exclamation, 
we  think  it  was  not  reversible  error  to  refuse  to  strike  it 
out.  In  Hewitt  v.  Eiaenbarty  36  Neb.,  794,  it  was  said 
that  the  trial  court  must  be  left  largely  to  exercise  its  dis* 
cretion  in  determining  whether  such  remarks  are  made  un- 
der circumstances  justifying  their  admission  as  a  part  of  the 
re%  gestce.  If  a  question  had  been  asked  tending  to  call 
forth  this  answer,  and  objection  had  been  made  thereto,  we 
would  have  been  more  doubtful  upon  the  point;  but  when 
the  defendant  permitted  the  witness,  without  objection;  to 
relate  in  narrative  form  the  whole  transaction,  we  would 
hesitate  to  reverse  a  judgment  even  if*  a  statement  ordi- 
narily inadmissible  crept  in  in  the  course  of  that  narrative. 
The  conductor  of  the  train  when  on  the  stand  was  asked 
the  following  question:  ''Now,  having  reference  to  the 
number  of  passengers  on  your  train  and  the  number  of 
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passengers  which  were  through  passengers^  and  having  ref- 
erence to  the  tbusiness  of  your  train  at  Elkhorn  station,  I 
will  ask  you  whether  or  not  the  train  stopped  a  sufficient 
length  of  time  for  such  passengers  as  were  on  that  train  to 
alight  therefrom,  using  due  diligence?"  An  objection  to 
this  question  was  sustained.  Whether  or  not  such  a  ques- 
tion would  under  any  circiimstanoes  be  admissible,  the  wit- 
ness had  just  before  shown  himself  incompetent  to  answer 
this  question,  by  testifying  that  he  did  not  remember  how 
many  passengers  there  were  that  morning  for  Elkhorn  sta- 
tion. Not  knowing  this  fact,  he  could  not  know  whether 
or  not  the  train  stopped  a  sufficient  time  to  permit  this  un- 
known number  of  passengers  to  alight.  Furthermore,  he 
had  just  testified  that  the  train  had  stopped  half  a  minute 
at  the  station,  and  immediately  afterwards  he  testified, 
without  objection,  that  fifteen  seconds  was  ample  time  to 
permit  the  passengers  to  alight.  The  defendant,  therefore, 
got  all  the  benefit  that  it  could  have  had  from  an  answer 
to  the  question  objected  to. 

3.  Ck)m plaint  is  made  of  a  series  of  instructions  which 
left  the  liability  of  the  defendant  to  be  determined  in  ac- 
cordance with  the  provisions  of  section  3,  article  1,  chapter 
72,  Compiled  Statutes.  This  section  is  as  follows :  ^^Every 
railroad  company,  as  aforesaid,  shall  be  liable  for  all  dam- 
ages inflicted  upon  the  person  of  passengers  while  being 
transported  over  its  road,  except  in  cases  where  the  injury 
done  arises  from  the  criminal  negligence  of  the  persons  in- 
jured, or  when  the  injury  complained  of  shall  be  the  viola- 
tion of  some  express  rule  or  regulation  of  said  road  actually 
brought  to  his  or  her  notice."  The  instructions  complained 
of  were  substantially  the  same  as  those  approved  in  Onvaha 
&  R.  V.  a.  Co.  V.  CholleUcy  33  Neb.,  143.  The  oonstitu- 
tionality  of  the  act  now  questioned  by  defendant  has  been 
impliedly  recognized  in  a  number  of  cases  and  distinctly 
affirmed  in  TJniorC  P.  R.  Co.  v.  Porte>\  38  Neb.,  226.  It 
is  urged  that  the  statute  is  not  applicable  to  this  case;  that 
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it  refers  only  to  damages  sastained  by  the  person  injured 
and  not  to  consequential  damages  sustained  bjjr  a  third  per* 
son  on  account  of  those  injuries.  The  language  of  the  act 
is  such  as  to  lend  countenance  to  this  construction^  and  the 
writer  was  at  first  of  the  impression  that  the  term  ^'dam- 
ages inflicted  upon  the  person  of  passengers''  should  be 
confined  to  damages  sustained  by  passengers  through  in- 
juries to  their  own  persons.  This  section  was,  however,  a 
portion  of  an  act  passed  in  1867,  entitled  ^'An  act  to  define 
the  duties  and  liabilities  of  railrosul  companies."  In  its 
first  section  it  required  railroads  to  erect  and  maintain 
fences  sufficient  to  prevent  cattle^  horses,  sheep,  and  hogs 
from  going  on  the  railroad,  and  provided  that  in  case  of 
failure  to  erect  and  maintain  such  fences  the  railroad  should 
be  liable  for  ^^any  and  all  damages  which  shall  be  done 
*  *  *  to  any  cattle,  horses,  sheep,  or  hogs  thereon." 
(Gen.  Stats.,  p.  202.)  This  language  in  the  same  act  indi- 
cates that  the  legislature  used  the  word  ^^  damage  "  not  in 
its  technical  sense  but  in  the  sense  of  injury.  Unless  in 
the  two  sections  of  this  same  statute  we  should  give  this 
language  different  constructions,  we  must  hold  that  in  the 
section  in  question  it  was  intended  to  refer  to  legal  damages 
sustained  by  any  person  on  account  of  injuries  inflicted 
upon  passengers;  otherwise  we  would  be  led  to  the  absurd 
conclusion  that  in  the  first  section  the  action  for  injuries 
caused  by  failing  to  erect  and  maintain  fences  could  only 
be  maintained  by  the  cattle  or  other  animals  injured. 

4.  It  is  next  complained  that  the  court  erred  in  giving 
instructions  to  the  effect  that  the  negligence  which  would 
defeat  a  recovery  must  be  the  gross  negligence  of  either  the 
husband  or  the  wife.  The  error  which  it  is  particularly 
claimed  lies  in  this  instruction  is  that  conceding  that  Mrs. 
Chollette's  negligence  must  be  gross  in  order  to  prevent  a 
recovery,  still  the  statute  does  not  extend  to  third  persons, 
and  the  court  should  have  instructed  the  jury  that  a  re- 
covery would  also  be  prevented  if  the  injury  was  contrib- 
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uted  to  by  the  failure  of  plaintiff  himself  to  exercise  ordi- 
nary care.  We  cannot  inquire  into  the  rather  interesting 
legal  question  presented  by  this  argument,  for  the  reason 
that  the  defendant  in  its  answer  does  not  plead  contribu- 
tory negligence  on  the  part  of  the  plaintiff  but  only  con- 
tributory negligence  on  the  part  of  his  wife.  The  instruc- 
tion was,  therefore,  more  favorable  to  the  defendant  than 
the  pleadings  justified  by  permitting  an  inquiry  at  all  into 
the  question  of  plaintiff's  negligence. 

5.  A  number  of  instructions  requested  by  the  defendant 
were  given.  Many  were  refused.  The  only  one  of  these 
to  which  attention  is  specially  directed  in  the  brief  is  as 
follows:  "7.  You  are  further  instructed  that  if  you  shall 
find  from  the  evidence  that  the  plaintiff's  wife  at  and  before 
the  time  of  her  injury  had  notice  that  it  was  usual  and  cus- 
tomary upon  passenger  trains  to  have  a  notice  upon  metal 
plates  upon  the  car  or  door  thereof,  containing  a  notice 
warning  passengers  not  to  stand  upon  the  platform  while 
the  train  was  in  motion;  and  if  you  shall  further  find  from 
the  evidence  that  the  plaintiff's  wife  in  the  exercise  of  or- 
dinary care  and  attention  might  have  seen  such  plate  upon 
saidiicar  or  car  door;  and  if  you  shall  further  find  from  the 
evidence  that  with  such  knowledge  or  notice  the  plaintiff's 
wife  then  went  upon  the  platform  of  the  car  while  the  train 
was  in  motion,  and  that  while  so  upon  the  platform  of  said 
train  thrown  from  the  said  car  to  the  station  platform,  and 
that  she  then  and  there  received  the  injuries  of  which  com- 
plaint is  made,  then  the  law  is  that  for  such  an  injury  re- 
ceived under  such  circumstances  there  can  be  no  recovery, 
and  your  verdict  must  be  for  the  defendant"  It  was  evi- 
dently intended  by  this  instruction  to  present  the  law  as 
stated  in  section  110,  chapter  16,  Compiled  Statutes,  already 
quoted.  Such  a  statute,  being  a  limitation  upon  liability, 
should  be  strictly  construed.  (  Willis  v.  Long  Island  R,  Co., 
32  Barb.  [N.  y'],  398.)  It  certainly  was  not  intended  by 
the  statute  to  absolutely  exempt  a  railroad  company  from 
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liability  for  all  injuries  sustained  by  passengers  while  on 
the  platform  of  a  car  in  motion  regardless  of  whether 
the  passenger's  being  upon  the  platfprm  was  the  cause 
of  the  injury  or  contributed  thereto.  The  instruction  re- 
quested told  the  jury  that  if  Mrs.  ChoUette  went  upon  the 
platform  while  the  train  was  in  motion  there  could  be  no 
recovery,  if  while  upon  the  platform  she  was  thrown  from 
the  car.  It  did  not  tell  the  jury  that  the  car  must  be  in 
motion  at  the  time  the  accident  occurred,  to  make  the  stat- 
ute applicable;  nor  did  it  tell  the  jury  there  must  be  a  con- 
nection of  cause  and  effect  between  her  being  on  the  plat- 
form and  the  injury.  Furthermore,  it  instructed  the  jiiry 
that  the  company  would  not  be  liable  under  such  circum- 
stances if  it  was  usual  and  customary  on  passenger  trains 
to  have  a  metal  plate  upon  the  car  door  warning  passengers 
not  to  stand  upon  the  platform  while  the  car  was  in  motion, 
without  submitting  to  the  jury  the  question  whether  such 
warnings  were  posted  in  a  conspicuous  place  upon  the  cars 
of  this  particular  train.  The  instruction  was,  therefore, 
vicious  in  three  respects  and  was  properly  refused.  As  to 
other  instructions  refused  they  were  objectionable  in  group- 
ing together  certain  facts  and  instructing  the  jury  t^t  if 
those  facts  existed  they  would  as  a  matter  of  law  constitute 
contributory  negligence.  Such  instructions  should  not  be 
given  except  where  there  can  be  no  reasonable  difference  of 
opinion  as  to  the  inference  to  be  drawn.  {Missouri  P.  R. 
Co.  V.  Baier,  37  Neb.,  235.) 

6.  Certain  assignments  may  be  grouped  in  relation  to 
the  defense  alleged  by  reason  of  the  prosecuting  of  the 
former  action.  The  evidence  shows  that  the  first  action 
was  begun  originally  by  ChoUette  and  his  wife  jointly,  and 
prayed  for  damages  both  to  the  wife  and  to  the  husband. 
The  case  was  dismissed  as  to  the  husband  and  an  amended 
petition,  filed  by  the  wife  alone,  praying  for  the  damages  by 
her  sustained.  The  case  was  tried  on  this  amended  petition. 
Even  under  the  common  law,  where  the  husband  and  wife 
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joiDe<l  in  an  action  for  injuries  to  the  wife,  this  action  was 
not  a  bar  to  another  action  bjr  the  husband  for  loss  of  his 
wife's  services,  although  it  was  then  usually  held  that  the 
judgment  in  one  action  was  res  judicata  as  to  the  right  to 
recover  in  the  other;  but  the  actions  were  separate,  the 
measure  of  damages  different,  and  no  damages  were  recov- 
erable in  the  second  case  which  were  recoverable  in  the 
first.  Under  our  law,  the  husband  not  being  a  party  to  the 
first  action,  one  cannot  be  said,  in  any  view  of  the  case,  to 
be  a  bar  to  the  other.  In  the  first  action  the  wife  could 
recover  for  physical  and  mental  anguish  and  for  her  own 
loss  of  time  and  incapacity.  Under  our  married  woman's 
act  she  could,  in  a  proper  case,  recover  for  loss  of  earnings 
and  decreased  ability  to  conduct  her  business.  In  this  case 
the  husband  recovers  for  the  loss  of  his  wife's  services  and 
society  and  for  reasonable  expenses  by  him  incurred.  As 
we  shall  presently  show,  the  court  carefully  excluded  from 
the  jury  in  this  case  all  the  elements  of  damages  which  the 
wife  was  entitled  to  recover  in  her  own  name. 

7.  Upon  the  measure  of  damages  the  following  instruction 
was  given:  ''If,  from  the  evidence  in  this  case,  and  under 
the  instructions  of  the  court,  you  should  find  for  the 
plaintiff,  you  are  instructed  that  the  only  items  of  damages 
that  you  can  find  in  favor  of  the  plaintiff  are:  First — The 
value  of  the  loss  of  services  and  companionship  of  his 
wife  to  the  extent  that  such  injuries  have  incapacitated  her 
from  performing  all  the  duties  of  a  wife  that  reasonably 
devolve  upon  her  in  the  marriage  relation.  Second — For 
money  laid  out  and  expended  in  employing  physicians  and 
expended  for  medicines  to  cure  her  of  such  injury,  if  any. 
Tliird — His  time,  or  that  of  his  family,  if  any  shown,  for 
nursing  her  during  her  sickness  from  such  injury,  if  any, 
not  to  exceed  in  all  the  sum  of  $25,000."  Complaint  is 
now  made  that  each  of  these  three  subdivisions  was  erro- 
neous, but  in  the  motion  for  a  new  trial  the  third  was  not 
complained  of,  so  that  it  will  not  here  be  considered.    The 
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complaint  made  of  the  second  sabdivision  is  that  there  was 
DO  evidence  of  the  reasonable  expenditures  of  the  husband 
in  employing  physicians  and  for  medicines,  and  that,  there- 
fore, this  branch  of  the  instruction  should  not  have  been 
given.  There  was  evidence  sufficient  to  justify  the  jury 
in  finding  that  the  actual  expenses  incurred  were  4ibout 
|150,  but  we  agree  with  counsel  that  there  was  no  evidence 
to  show  that  such  expenditures  were  reasonably  incurred; 
but  at  the  request  of  the  defendant  the  court  charged  the 
jury  that  ''for  damages  on  account  of  care  for  medical  at- 
tendance and  for  medicines  such  damages  could  not  exceed 
the  sum  of  $160.'^  Having  thus  asked  an  instruction 
submitting  this  element  to  the  consideration  of  the  jury,  the 
defendant  cannot  complain  because  the  court  of  its  own 
motion  submitted  the  same  question.  As  to  the  first  sub- 
division of  the  instruction,  the  argument  is  that  as  oar 
married  woman's  act  gives  to  the  wife  the  right  to  her  own 
business  and  her  own  earnings  and  emancipates  her  prop- 
erty and  earnings  from  her  husband's  control,  the  husband 
can  no  longer  recover  for  loss  of  services.  It  will  be  ob- 
served that  the  court  in  this  instruction  did  not  submit  to 
the  jury  generally  the  determination  of  the  value  of  the 
wife's  services,  but  restricted  the  jury  to  a  consideration  of 
the  extent  to  which  her  injuries  had  incapacitated  her  from 
''  performing  all  the  duties  of  a  wife  that  reasonably  de- 
volved upon  her  in  the  marriage  relation."  To  this  extent 
the  husband  can  recover  notwithstanding  the  married 
woman's  act  As  said  in  Meiohirter  v.  Hatlen,  42  la.,  288, 
on  a  precisely  similar  question,  ''We  feel  very  clear  that 
the  legislature  did  not  intend  by  this  section  of  the  statute 
to  release  and  discharge  the  wife  from  her  common  law 
and  scriptural  obligation  and  duty  to  be  a  help-meet  to  her 
husband.  If  such  construction  were  to  be  placed  upon  the 
statute,  then  the  wife  would  have  a  rjght  of  action  against 
the  husband  for  any  domestic  services  or  assistance  ren- 
dered iby  her  as  wife;  for  her  assistance  in  the  care  and 
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DDrture  and  training  of  his  children  she  oould  bring  her 
action  for  compensation ;  she  woald  be  under  no  obligation 
to  superintend  and  look  after  any  of  the  affairs  of  the 
household  unless  her  husband  paid  her  wages  for  so  doing. 
Certainly  such  consequences  were  not  intended  by  the  leg- 
islature, and  we  cannot  so  hold  in  the  absence  of  positive 
and  explicit  legislation.'' 

Only  two  or  three  questions  remain.  One  relates  to  the 
refusal  of  the  court  to  'submit  certain  questions  to  the 
jury  for  special  findings.  The  submission  of  such  questions 
must  be  left  to  the  sound  discretion  of  the  trial  court,  and 
there  was  in  this  case  certainly  no  abuse  of  discretion. 
The  other  question  raised  is  that  the  damages  were  excess- 
ive. The  wife's  injuries  were  severe  and  probably  per- 
manent. The  verdict  was  only  $900,  including  probably 
$150  for  actual  expenditures.  The  claim  that  the  damages 
iire  excessive  seems,  under  this  state  of  afiairs,  trivial. 

Judgment  affirmed. 
Post,  J.^  not  sitting. 


William  Fullerton,  appellant,  v.  School  Dis- 
trict OF  THE  City  op  Lincoln  et  al.,  appel- 
lees. 

Filed  June  26, 1894.    No.  6847. 

1.  School  Districts:  Power  of  Board  to  Call  Bond  Elec- 
tion. Under  the  law  as  it  stood  prior  to  April  5,  1893,  a  dis- 
trict school  board,  except  Id  cities  of  the  metropolitan  class, 
had  no  power  to  call  an  election  on  the  question  of  issuing 
bonds  for  purchasing  sites  or  erecting  school  houses  until  a  pe- 
tition had  been  presented  to  the  board  suggesting  that  such  a 
Tote  be  taken  and  signed  by  at  least  one- third  of  the  qualified 
Toters  of  the  district.  The  presenting  of  such  petition  was  a 
condition  precedent  to  a  valid  election. 
42 
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: :   Sufficiency  of   Petition:   Determination 

OF  BT  Board.  Where  the  law  reqaires  a  petition  of  a  certain 
character  in  order  to  confer  power  upon  a  board  to  call  an  elec- 
tion for  the  purpose  of  issning  bonds  or  authorizing  a  tax,  the 
determination  of  that  board  is  not  condnsive  as  to  the  safficiency 
of  the  petition  or  the  qnalifications  of  the  petitioners.  .  But 
these  snbjects  are  open  to  inqniry  in  Judicial  proceedings  to  nul- 
lify the  action,  where  the  parties  complaining  have  not,  bj 
acquiescence  or  laches,  estopped  themselves  from  contesting  the 
question. 


8.  :  :  :   Evidence.     The  phrase  in  section  3, 

subdivision  16,  chapter  79,  Compiled  Statutes,  "one-third  of 
the  qualified  voters  of  such  district,"  means  one-third  of  the 
qualified  voters  of  the  district  when  the  petition  was  presented, 
and  what  number  constitutes  such  one-third  is  a  judicial  ques- 
tion to  be  determined  upon  any  competent  legal  evidence. 
Neither  the  number  of  votes  cast  at  the  election  held  in  pur- 
suance of  the  petition  nor  the  number  cast  at  any  preceding 
election  is  conclusive  upon  this  question,  but  such  facts  are  ad- 
missible, together  with  others  of  like  character,  as  tending  to 
prove  the  issue. 

Appeal  from  the  district  court  of  Lancaster  oouDtj. 
Heard  below  before  Tibbetb,  Strode,  and  Halx.^  JJ. 

The  facts  are  slated  by  the  comraissioDer. 

F.  A.  Boehmer  and  N.  Rummom,  for  appellant: 

The  number  of  signers  to  the  request  for  submission  of 
the  proposition  to  vote  bonds  is  less  than  one-third  of  the 
qualified  voters  of  the  district  at  date  of  presentation  of  the 
petition.  The  school  district  being  a  gua«i-corporatioUy 
its  powers  are  limited,  and  it  has  no  authority  except  that 
given  by  statute,  and  was  without  authority  to  submit  the 
proposition  to  the  electors.  (School  District  v.  Stough^  4 
Neb.,  361 ;  Gehling  v.  School  District,  10  Neb.,  239;  Dil- 
lon, Municipal  Corporations,  sees.  24,  266 ;  Hayward  v. 
School  Diatrictf  2  Cush.  [Mass.],  419;  School  Distrid  v. 
Atherton,  12  Met.  [Mass.],  112;  Sherwin  t?.  BugbeCf  17 
Vt.,  340;  Jordan  v.  School  Diatrid,  38  Me.,  164;  CeiUtol 
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School  Supply  House  v.  School  District,  58  N.  W.  Rep. 
[Mich],  324.) 

It  is  eHsential  that  a  request  be  presented  to  the  board, 
properly  signed  by  the  requisite  number  of  voters.  The 
board  of  education  does  not  sit  as  a  court  of  justice,  aad 
its  finding  as  to  the  sufficiency  of  the  petition  is  not  ooo- 
clusive.  (Sharp  v.  Spier,  4  Hill  [N.  Y.],  76 ;  In  the  Mat- 
ter of  Sharp,  56  N.  Y.,  269 ;  Henderson  v.  Mayor  and  Oily 
Council  of  Baltimore,  8  Md.,  360.) 

Webster,  Rose  &  Fisherdick,  for  appellees: 

The  object  of  the  provision  requiring  the  presentation  of 
a  petition  to  the  board  is  to  prevent  school  officers  frdm 
calling  a  bond  election  when  there  is  no  desire  for  it  or 
sentiment  in  its  favor  in  the  district.  Accuracy  in  the  es- 
timate by  the  board  of  numerical  sufficiency  of  petitioners 
is  not  jurisdictional,  and  error  in  that  respect  does  not  vi^ 
tiate  proceedings  taken  in  good  faith  and  participated  in  by 
the  electoral  body  without  objection  or  protest.  (McCraty^ 
Elections  [3d  ed.],  sec.  173;  State  v.  School  District,  13  Neb., 
470 ;  Kimball  v.  School  District,  13  Neb.,  86.)  1 

Without  allegation  and  proof  of  fraud  the  determination 
of  the  board  of  education  to  which  it  was  addressed  is  final 
and  conclusive.  There  is  a  plain  distinction  between  >& 
statute  requiring  a  fixed  number  and  one  requiring  a  cer- 
tain proportion.  One  calls  for  no  exercise  of  judicial  func- 
tion, and  the  other  does.  (Spelling,  Extraordinary  Relief, 
see.  701 ;  Pierce  v.  Wright,  6  Lansing  [N.  Y.],  306.) 

Henry  E,  Lewis,  also  for  appellees.  . 

Irvine,  C. 

The  appellant,  as  a  taxpayer  of  the  defendant  school  dis- 
trict, brought  this  action,  on  behalf  of  himself  and  others 
similarly  situated,  against  the  school  district  and  the  indi- 
vidual members  of  its  board  of  education,  praying  for.  a& 
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injunction  to  restrain  the  defendants  from  registering^  issu- 
ingy  and  selling  certain  bonds  of  the  school  district.  The 
injunction  was  refused  by  the  district  court  and  tlie  plaint- 
iff api)eals.  The  petition  is  quite  long  and  avers  many 
facts  by  way  of  attacking  the  validity  of  the  proceedings 
under  which  it  was  proposed  to  issue  the  bonds.  The  oon- 
clusion  reached  upon  one  aspect  of  the  case  renders  it  un- 
necessary to  consider  the  other  questions.  At  the  time  the 
election  was  held  whereunder  the  power  to  issue  these  bonds 
is  claimed,  the  authority  of  such  a  school  district  as  that  in 
question,  to-wit,  one  organized  from  an  incorporated  city  in 
pursuance  of  section  1,  subdivision  14,  chapter  79,  Com- 
piled Statutes,  was  derived  from  the  general  provisions  in 
regard  to  school  district  bonds,  found  in  subdivision  15  of 
chapter  79.  By  section  1  of  this  subdivision  the  district  offi- 
cers of  any  school  district  were  given  power  to  issue  bonds 
of  the  district  for  the  purpo.se  of  purchasing  a  site  for  and 
erecting  thereon  a  school  house  or  school  houses  and  fur- 
nishing the  same,  on  the  terms  and  conditions  set  forth  in 
the  succeeding  sections.  Section  2  provided  that  *^  no  bonds 
shall  be  issued  until  the  question  has  been  submitted  to 
the  qualified  electors  of  Ae  district  and  two-thirds  of  all 
the  qualified  electors  present  and  voting  on  the  questiou 
shall  have  declared  by  their  votes  in  favor  of  issuing  the 
same,  at  an  election  called  for  the  purpose,  upon  a  notice  given 
by  the  officers  of  the  district  at  least  twenty  days  prior  to  such 
ele<!tiou."  Section  3  provided  that  no  vote  shall  be  ordered 
upon  the  issuance  of  such  bonds  unless  a  petition  shall  be  pre- 
sented to  the  district  board,  suggesting  that  a  vote  be  taken 
for  or  against  the  issuing  of  such  amount  of  bonds  as  might 
therein  be  asked  for,  which  petition  shall  be  signed  by  at 
least  one  third  of  the  qualified  voters  of  such  district;  pro- 
vided that  the  bf>ard  of  education  in  any  city  of  the  met- 
ropolitan class  may  order  a  vote  without  a  petition  there- 
for. It  is  charged  in  the  petition  that  while  a  petition  was 
prescuted  it  was  not  signed  by  one-third  of  the  qualified 
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voters  of  the  school  district  The  petition  is  attacked  for 
other  reasons,  but  we  shall  only  consider  the  questions 
arising  from  the  averment  referred  to.  The  defendants 
put  in  issue  the  truth  of  this  averment  and  also  contest 
its  l^al  sufficiency.  The  court  made  special  jSndings  in 
the  case  among  which  are  the  following: 

"  5.  The  court  further  finds  that  a  proper  petition  asking 
for  the  submission  of  a  vote  for  the  issuing  of  bonds  was 
presented  to  the  board  of  education  of  said  city  and  that 
said  petitions  were  signed  by  1,846  persons,  and  that  said 
number  of  signers  is  sufficient  for  such  a  request ;  that  a 
copy  of  said  petition  is  correctly  set  out  in  plaintiff's  peti- 
tion and  is  sufficient  authority  for  such  school  board  to  call 
an  election  for  such  bonds/' 

'^  10.  The  court  further  finds  that  the  population  of  said 
district  is  about  55,000  and  that  there  are  11,542  children 
of  school  age  in  said  district;  and  that  at  the  date  when 
the  request  for  submission  of  this  election  was  presented 
to  said  board  there  were  at  least  9,000  qualified  votera  in 
said  school  district  who  were  entitled  to  vote  upon  this  bond 
election ;  that  there  were  7,886  male  voters  registered  upon 
the  registration  books  of  said  city  of  Lincoln  at  said  time, 
and  that  there  were  at  least  2,000  female  voters  in  said 
district  who  had  a  right  to  vote  upon  this  bond  question," 

The  court  also  found  that  there  were  cast  for  members  of 
the  school  board  the  number  of  votes  set  out  in  plaintiff's 
petition.  The  number  so  alleged  shows  an  average  of  4,549 
for  each  office  to  be  filled. 

The  sufficiency  of  the  evidence  upon  these  points  is  un- 
questioned except  as  to  the  finding  of  the  number  of  quali- 
fied voters.  This  will  be  hereinafter  referred  to.  It  may 
be  well  to  here  state  that  the  school  district  was  shown  to 
comprise  the  territory  embraced  in  the  city  of  Lincoln, 
with  the  exception  of  460  acres  which  lay  within  the  city, 
but  without  the  school  district.  The  district  also  included 
7,680  acres  contiguous  to  but  not  within  the  city,  and  there 
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was  a  finding  that  there  were  about  200  qualified  voters  of 
the  school  district  who  did  not  reside  witiiin  the  city. 
There  is  no  finding  as  to  the  number  of  qualified  voters  of 
the  city  who  were  not  qualified  voters  of  the  school  dis- 
trict. If  we  accept  the  findings  of  fact  as  correct,  we  have 
but  1,876  qualified  voters  out  of  9,000  petitioning  for  the 
election,  and  if  these  findings  are  supported  by  the  proof, 
they  must  control  the  general  statement  in  the  fifth  finding, 
that  the  number  of  signers  was  sufficient.  This  statement 
was  a  conclusion  of  law  and  not  a  finding  of  fact 

The  questions  which  we  conceive  to  be  presented  under 
this  state  of  the  record  are  as  follows :  First — ^Is  the  pre- 
senting of  a  petition  in  accordance  with  the  statute  an  es- 
sential prerequisite  to  the  calling  of  an  election  to  vote 
bonds?  Second — If  so,  does  the  board  of  education,  in 
calling  the  election,  act  judicially  in  determining  whether 
or  not  the  petition  was  signed  by  the  requisite  number  of 
qualified  voters,  and  is  its  determination  of  that  question 
conclusive  against  a  collateral  attack  ?  Third — If  the  last 
question  be  answered  in  the  negative,  how  is  the  requisite 
number  of  qualified  voters  to  be  determined? 

1;  It  may  be  assumed  that  a  court  of  equity  will  not  in- 
interfere  by  injunction  even  for  the  purpose  of  preventing 
the  registration  or  issuance  of  bonds  at  the  suit  of  a  tax- 
payer for  mere  irregularities  in  the  proceedings  not  going 
to  the  jurisdiction  or  power  of  the  officers  making  the  issue, 
where  such  irregularities  are  not  of  a  nature  of  themselves 
to  prejudice  the  plaintiflF's  rights.  If,  therefore,  the  elec- 
tion was  in  other  respects  regularly  called  and  conducted, 
and  if  it  resulted  in  the  requisite  vote  in  favor  of  issuing 
the  bonds,  their  issue  should  not  be  restrained  because  of  a 
defect  in  the  petition  unless  the  presenting  of  a  proper  pe- 
tition, signed  by  the  stated  proportion  of  electors,  was  a 
necessary  step  and  essential  to  confer  upon  the  board  of 
education  authority  to  call  the  election.  The  first  question 
presented  is,  therefore,  whether  or  not  the  presenting  of  a 
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petition  complying  with  the  law  as  to  the  number  and 
qualifications  of  its  signers  is  an  essential  step  in  order  to 
confer  upon  the  board  the  power  to  submit  the  questioli  to 
vote.  We  think  this  question  must  be  answered  in  the  af- 
firmative. All  the  cases  under  similar  statutes  recognize 
this  rule.  Tlius,  where  the  statute  provided  that  special 
meetings  of  the  school  district  might  be  called  by  the  dis- 
trict board,  or  any  one  of  them,  on  the  written  request  of 
five  legal  voters  of  the  district,  the  court,  in  the  case  of 
StcUe  V,  School  District,  10  Neb.,  544,  speaking  through 
Maxwell,  C.  J.,  said :  "  It  was  necessary — ^a  condition 
precedent  to  the  right  of  the  school  district  board,  or  any 
member  of  it,  to  call  a  special  meeting,  that  such  written 
request  signed  by  five  legal  voters  of  the  district  should  be 
presented  to  the  board  or  one  of  its  members,  and  a  meet- 
ing called  without  such  request  could  have  no  legal  exist- 
ence. The  so-called  election,  therefore,  was  an  absolute 
nullity."  This  rule  was  approved  in  State  v.  School  Dia^' 
iriety  13  Neb.,  82,  and  in  Orchard  v.  School  Districty  14 
Neb.,  378.  The  statute  requiring,  in  order  to  submit  to 
voters  the  question  of  relocating  a  county  seat,  that  a  pe- 
tition for  such  election  should  be  presented  containing  the 
names  of  persons  purporting  to  be  electors  equal  in  num- 
bers to  three-fifths  of  all  the  votes  cast  in  said  county  at 
the  last  general  election,  the  court  plainly  intimated  that  if 
the  question  were  raised  in  the  proper  manner,  such  a  pe- 
tition would  be  held  essential.  {Ullia  v.  Karl,  7  Neb.,  381.) 
Some  features  of  this  case  will  be  referred  to  hereafter. 
The  same  inference  is  to  be  drawn  from  State  v,  NeUon,  21 
Neb.,  572. 

The  law  required  county  commissioners  to  call  an  elec- 
tion upon  the  question  of  issuing  bonds  in  aid  of  works  of 
internal  improvement  upon  the  presenting  of  a  petition 
«igned  by  not  less  than  fifty  freeholders.  The  court  in  State 
V.  Babcocky  21  Neb.,  187,  construing  this  statute,  used  the 
following  language:  '^ Under  this  section  the  authority  of 
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the  county  commissioner  to  call  a  special  election  for  the 
purpose  of  voting  precinct  bonds  is  based  upon  the  fact 
that  a  petition,  signed  by  not  less  than  fifty  freeholders  of 
the  precinct,  has  been  presented  to  the  county  commission- 
ersy  which  petition  shall  set  forth  the  nature  of  the  work 
contemplated,  the  amount  of  bonds  sought  to  be  voted,  the 
rate  of  interest  and  the  time  when  the  principal  and  inter- 
est shall  become  due.  It  is  only  upon  the  reception  of  such 
a  petition  that  the  commissioners  have  authority  to  call  an 
election  for  the  purpose  of  voting  bonds  in  the  precinct. 
It  is  claimed,  on  behalf  of  the  relator,  that  the  section 
above  quoted,  so  far  as  it  requires  a  petition  signed  by  fifty 
freeholders,  to  authorize  the  county  commissioners  to  call  ' 
an  election,  is  in  conflict  with  the  constitution,  because  it 
restricts  the  right  of  suffrage,  and  therefore  it  is  void.  A 
county  or  any  of  its  subdivisions  has  no  inherent  right  to 
vote  bonds.  (Hamlin  v.  Meadville,  6  Neb.,  227;  JSallen- 
beek  v,  Hahn,  2  Neb.,  397.)  The  right,  therefore,  is  de- 
rived entirely  from  the  statifte,  the  terms  of  which  must  be 
substantially  complied  with.  The  effect  of  voting  and  is- 
suing bonds  by  a  precinct  is  to  create  a  lien  upon  all  the 
realty  of  such  precinct  for  the  payment  of  such  bonds  and 
interest.  It  is  eminently  proper,  therefore,  that  at  least 
fifty  freeholders  of  such  precinct  should  certify  to  the 
county  commissioners  their  desire  to  have  such  incumbrance 
placed  upon  their  property.  *  *  *  It  is  a  condition 
precedent,  therefore,  to  the  right  of  the  commissioners  ta 
call  a  precinct  election  for  the  purpose  of  voting  bonds  of 
such  precinct,  that  a  petition,  signed  by  fifty  freeholders 
thereof,  stating  the  facts  required  by  the  statute,  be  pre* 
sented  to  such  commissioners  for  that  pur  pose.''  So  in 
WuUenwaber  v.  Dunigan,  30  Neb.,  877,  the  court  said :  "It 
is  indispensable  that  a  petition  requesting  the  calling  of  an 
election  must  be  signed  by  at  least  fifly  freeholders,  and 
without  such  petition  such  commissioners  have  no  jurisdic- 
tion." 
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A  distinction  suggests  itself,  and  upon  a  slightly  different 
subject  has  been  discussed  by  counsel^  between  bonds  issued 
for  municipal  purposes  and  what  are  generally  known  as 
"aid  bonds."  It  would  be  quite  reasonable  to  require  a 
greater  strictness  of  procedure  where  it  is  sought  to  invoke 
the  taxing  power  in  aid  of  an  enterprise  wholly  discon- 
nected with  the  operations  of  government  than  is  required 
for  the  exercise  of  that  power  for  the  creation  of  an  in- 
debtedness for  the  purpose  of  enabling  the  governing  body 
to  perform  its  functions;  but  if  such  a  distinction  exists, 
it  is  quite  dear  that  it  does  not  arise  upon  the  question  of 
the  necessity  of  a  petition  as  a  foundation  for  the  calling  of 
an  election.  As  stated  in  State  v.  Babcock^  supra,  and  in 
several  other  cases,  a  county  or  other  municipal  subdivision 
has  no  inherent  power  to  issue  bonds  at  all.  The  right  i» 
derived  from  statute,  and  the  effect  of  issuing  the  bonds  is 
to  create  a  lien  for  their  payment  on  all  the  taxable  property 
of  the  territory.  It  is  for  these  reasons  that  it  has  been 
held  that  the  procedure  pointed  out  by  the  statute  must  be 
substantially  complied  with,  and  these  reasons  apply  as  well 
to  bonds  issued  for  governmental  purposes  as  to  donations. 
The  same  principle  is  involved  where  the  statute  requires 
a  petition  of  property  owners  to  set  in  motion  the  power 
of  a  city  to  improve  a  street,  in  which  case  it  is  held  that 
where  the  statute  requires  such  a  petition,  a  petition  in 
compliance  with  the  statute  is  necessary  to  confer  jurisdic- 
tion upon  the  council  to  make  such  improvement.  {Von 
Steen  v.  City  of  Beatrice,  36  Neb.,  421 ;  Slate  v.  Birkhauser^ 
87  Neb.,  621.)  We  are  persuaded  by  the  authorities  cited, 
as  well  as  by  the  current  of  decisions  elsewhere  and  by  a 
consideration  of  legal  principles,  that  where  the  statute 
provides  for  the  calling  of  an  election  upon  the  presenting 
of  a  petition  of  a  certain  character  and  by  certain  persons, 
the  requirement  of  such  a  petition  is  not  merely  directory 
but  is  a  condition  precedent  to  a  valid  election  and  neces- 
sary to  confer  authority  to  call  such  an  election. 
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2.  A  petitioD  being  esseDtial  to  the  validity  of  the  eleo- 
tion,  the  question  next  arises  as  to  whether  the  stifficieiicy 
of  the  petition  is  a  judicial  question  cognizable  bj  the 
courts  in  a  collateral  proceeding,  or  whether,  on  the  other 
hand,  the  board  or  officer  to  whom  the  petition  is  presented 
has  jurisdiction  to  determine  its  sufficiency,  and  whether  the 
determination  of  such  board  or  officer  is  conclusive.  Upon 
this  question  the  authorities  elsewhere  are  not  in  accord  and 
it  is  not  easy  upon  their  first  examination  to  harmonize  the 
decisions  of  this  court  We  think,  however,  that  when 
they  are  more  closely  examined  our  own  decisions  map  out 
a  safe  and  sound  rule.  In  State  v.  School  DUtricty  10 
Neb.,  544,  it  was  held  that  school  district  bonds  were  void 
even  in  the  hands  of  an  innocent  purchaser  where  no  no* 
tice  of  the  election  had  been  given  and  no  request  signed 
by  five  legal  voters  for  the  calling  of  a  meeting  had  been 
presented.  A  meeting  held  without  such  request  was  said 
to  be  an  absolute  nullity.  This  was  so  held  upon  proof 
that  there  were  but  three  l^al  voters  in  the  district  and 
that  two  of  these  did  not  sign  the  request.  .In  State  v. 
Babcock,  21  Neb.,  187,  where  the  election  had  been  called 
and  the  bonds  voted,  the  court  refused  a  mandamus  to  com- 
pel their  r^istration  where  it  was  shown  that  the  petition 
had  not  been  signed  by  the  requisite  number  of  freehold* 
ers,  the  bonds  in  this  case  being  aid  bonds.  In  a  series  of 
cases  the  court  has  refused  to  permit  an  inquiry  into  the 
qualifications  of  signers  of  petitions  after  the  bonds  had 
been  issued  and  passed  into  the  hands  of  innocent  pur^ 
chasers;  but  these  cases  are  all  based  upon  the  distinction 
between  the  position  of  a  taxpayer  seeking  relief  promptly, 
and  one  who  has  stood  by  until  the  rights  of  innocent 
purchasers  have  accrued.  This  distinction  is  well  stated 
by  Maxwell,  J.,  in  Cook  v.  City  of  Beatrice,  32  Neb., 
80,  as  follows:  ^'  Had  the  action  in  that  case  been  brought 
to  enjoin  the  issuance  of  the  bonds,  the  result  might 
have  been  different,  as  it  requires  a  much  stronger  case 
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to  enjoin  the  collection  of  taxes  for  the  payment  of  the 
interest  or  principal  of  bonds  issued  in  pursuance  of  ap- 
parent authority^  and  duly  roistered,  and  which  have 
passed  into  the  hands  of  bona  fide  purchasers,  than  to 
enjoin  the  issuing  of  the  same  in  the  first  instance,  and 
it  is  probable  that  the  bonds  in  question  would  be 
valid  in  the  hands  of  innocent  purchasers  for  full  value; 
but  that  question  is  not  before  the  court  In  this  state 
every  reasonable  opportunity  is  oflFered  to  taxpayers  to 
protect  their  rights,  by  enjoining  the  issue  or  registration 
of  illegal  bonds,  and  unless  there  is  a  want  of  power  to 
issue  the  same,  bonds  duly  issued  and  registered  will  not 
be  declared  invalid  for  mere  irregularity  in  the  exercise  of 
power  to  issue  such  bonds.  Here  a  taxpayer  is  alert,  and 
asks  the  court  to  restrain  the  issuing  of  the  bonds  for  the 
causes  set  forth,  evidently  fully  realizing  that  if  the  bonds 
were  issued  and  passed  into  the  hands  of  a  bona  fde  pur- 
chaser they  would  be  valid.''  That  this  is  the  distinction 
governing  the  cases  referred  to,  and  that  relief  was  not  re- 
fused because  of  the  conclusive  effect  of  the  board's  deter- 
mination of  the  sufficiency  of  the  petition,  is  seen  from  an 
inspection  of  the  cases.  State  v.  School  District,  13  Neb., 
82,  was  an  application  for  mandamt^  compelling  the  levy- 
ing of  a  tax  to  pay  bonds  already  issued.  A  question  was 
raised  as  to  the  qualifications  of  the  five  persons  who  had 
signed  the  request  for  the  meeting  at  which  the  bonds  were 
voted.  The  court  used  this  language:  '^We  will  not  in  a 
collateral  proceeding  inquire  whether  all  the  persous  sign- 
ing said  request  had  resided  in  the  district  a  sufficient  length 
of  time  to  entitle  them  to  vote  therein  or  not.  If  they  had 
not,  any  taxpayer  of  the  district  could  enjoin  the  issuing  of 
bonds,  because  unauthorized;  but  after  the  meeting  has 
been  held  in  pursuance  of  the  notice,  the  bonds  issued  and 
sold,  and  the  district  has  received  the  avails,  it  is  too  late 
to  raise  the  objection."  The  same  principle  controlled  the 
case  of  State  v.  School  Diatrtdy  13  Neb.,  466.     Orchard  «. 
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School  District,  14  Neb.,  378,  was  an  action  upon  a  bond 
and  was  determined  upon  the  same  ground,  the  court  say- 
ing, ''Here  was  a  meeting  called  and  held  by  the  bonafde 
residents  of  the  district  and  they  cannot  be  permitted  to  hold 
a  special  meeting,  vote  bonds  and  sell  the  same,  and,  after 
receiving  the  avails,  say  that  there  was  an  irregularity  in 
calling  the  meeting.''  It  is,  therefore,  apparent  that  the 
court  in  all  the  cases  referred  to  has  considered  the  question 
of  the  sufficiency  of  the  petition  a  judicial  question  open  to 
inquiry  in  a  proper  collateral  proceeding,  but  has  held  par* 
ties  precluded  from  the  inquiry  upon  a  reasonable  doctrine 
of  estoppel  where  tliey  have  acquiesced  in  the  proceedings 
until  the  rights  of  third  persons  have  accrued. 

Counsel  suggest  that  the  cases  referred  to  are  not  appli- 
cable, for  the  reason  that  both  in  the  calling  of  special  dis- 
trict meetings  and  in  the  calling  of  elections  for  aid  bonds 
the  statute  requires  a  petition  having  a  fixed  number  of 
signers,  and  not  a  certain  proportion  of  voters.  We  can 
see  no  force  in  this  distinction.  Where  a  fixed  number  of 
signers  is  required  the  office  of  the  board  is  then  not  merely 
to  count  the  names  but,  after  ascertaining  that  there  is  a 
sufficient  number  of  names,  the  duty  still  remains  of  as- 
certaining whether  the  persons  whose  names  are  signed 
have  the  requisite  qualifications.  This  creates  a  discretion- 
ary power  as  great  as  that  of  ascertaining  whether  the 
number  of  names  signed  represents  a  given  proportion  of 
the  whole  number  of  voters,  and  we  can  see  no  reason  for 
permitting  the  board's  determination  of  one  question  to  be 
conclusive  and  of  the  other  not.  The  only  doubt  which 
we  have  upon  this  question  arises  from  those  cases  in  ref- 
erence to  elections  upon  the  question  of  relocating  county 
seats.  In  Mia  v,  Karl,  7  Neb.,  381,  it  was  held  that  the 
law  gave  to  the  county  commissioners  the  exclusive  author- 
ity to  determine  whether  the  signatures  to  petitions  for 
such  elections  were  genuine,  and  those  of  persons  author- 
ized to  sign  them,  and  that  where  no  question  was  raised 
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before  the  commissioners  themselves,  the  plaintiff  was 
in  no  situation  to  ask  the  aid  of  a  court  of  equity ;  but 
the  court  added  that  this  was  especially  so  because  the 
plaintifis  had  rested  content  until  three  elections,  in  which 
they  had  participated,  were  held  and  the  result  finally  de- 
clared. Siate  V,  Nemaha  CowrUr/f  10  Neb.,  32,  and  Utaie  v. 
Nelson,  21  Neb.,  572,  are  in  the  same  Hue  and  rest  largely 
upon  the  proposition  that  a  remedy  existed  through  error 
proceedings.  EUis  v,  Karl  was  an  action  for  an  injunction 
to  restrain  the  removal  of  the  county  seat  after  the  election ; 
while  State  v.  Nelson  and  State  v.  Nemaha  County  were  ap- 
plications for  mandamuses  to  compel  the  calling  of  an 
election.  It  is  worthy  of  note  that  in  each  case  the  facts 
as  to  the  sufficiency  of  the  petition  were  examined,  and  in 
the  last  case  cited  the  reason  given  for  refusing  the  writ 
was  that  it  did  not  appear  that  the  requisite  number  of 
names  was  signed  to  the  petition.  Furthermore,  in  State 
if.  Crabtree,  35  Neb.,  106,  a  mandamus  was  allowed  to 
compel  the  calling  of  an  election  after  an  inquiry  as  to  the 
sufficiency  of  the  petition  and  a  determination  that  it  was 
sufficient.  Without  inquiring  whether  the  earlier  cases 
were  sound  in  principle,  it  is  sufficient  to  say  that  the  dis- 
tinction between  proceed  logs  to  relocate  a  county  seat, 
merely  as  a  matter  of  convenience  to  the  inhabitants,  and 
proceedings  to  incur  an  indebtedness  which,  when  incurred, 
would  constitute  a  lien  upon  all  the  property  of  the  in- 
habitants and  require  the  levying  of  taxes  for  its  payment, 
is  sufficient  to  account  for  the  apparent  departure  of  these 
cases  from  the  rules  laid  down  in  those  involving  the  issu- 
ing of  bonds.  Our  conclusion  is  that  where  law  requires 
a  petition  of  a  certain  character  in  order  to  confer  power 
upon  a  board  to  call  an  election  for  the  purpose  of  issuing 
bonds  or  authorizing  a  tax,  the  determination  of  that  board 
is  not  conclusive  as  to  the  sufficiency  of  the  petition  or  the 
qualifications  of  the  petitioners,  but  that  these  subjects  are 
open  to  inquiry  in  judicial  proceedings  to  nullify  the  action, 
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where  the  partiea  have  not,  by  acquiesoence  or  laches, 
estopped  themselves  from  coDtesting  the  question. 

3.  Finally,  the  question  is  presented  as  to  how  the  suffi- 
ciency of  the  petition  in  this  case  must  be  determined.  It 
is  urged  that  the  law  does  not  require  that  the  petition 
should  be  signed  by  one-third  of  all  the  qualified  voters  of 
the  district,  but  only  by  one-third  of  those  who  are  voters 
at  the  election,  or  at  least  that  the  number  voting  upon  the 
proposition  at  the  election  must  be  taken  as  the  sole  evi- 
dence of  the  number  of  qualified  voters  of  the  district. 
To  adopt  such  a  construction  would,  in  our  minds,  be  to 
effect  a  judicial  amendment  of  the  statute.  The  phrase 
''one-third  of  the  qualified  voters  of  such  district'^  cannot 
be  construed  away.  Wherever  similar  expressions  have 
existed  in  statutes  they  have  been  construed  to  refer  to  the 
total  number  of  qualified  voters  except  where  language  was 
employed  indicating  another  sense  of  the  term.  The  num- 
ber who  voted  at  the  election  in  controversy  as  well  as  the 
number  who  have  voted  at  other  elections  may  be  compe- 
tent evidence  as  tending  to  establish  the  number  of  quali- 
fied voters,  but  it  cannot  be  conclusive.  It  certainly  was 
not  the  intention  of  the  legislature  to  make  the  jurisdiction 
of  the  board  to  call  an  election  dependent  upon  the  result 
of  the  election,  nor  could  it  have  been  the  legislative  intent, 
by  the  use  of  such  language  as  occurs  in  this  statute,  to 
adopt  the  vote  of  any  particular  preceding  election  as  the 
test.  This  is  clear  when  we  compare  this  statute  with  that 
for  the  relocation  of  county  seats,  where  the  requirement  is 
that  the  petition  shall  be  signed  by  resident-electors  ''equal 
in  numbers  to  three-fifths  of  all  the  votes  cast  in  such  county 
at  the  last  general  election  held  therein.''  The  legislature 
having  used  this  language  in  a  similar  act,  it  is  fair  to  pre- 
sume that  it  weuld  have  used  it  in  this  had  it  so  intended. 
The  law  requires  that  the  petition  be  signed  by  one-third 
of  all  the  qualified  voters  of  the  district  at  the  time  it  is 
presented,  and  what  number  constitutes  this  one-third  is  a 
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question  of  fact  to  be  determined  like  any  other.  The 
court  found  that  there  were  at  least  9,000  qualified  voters 
in  this  district.  The  evidence  upon  the  subject  was  not 
very  exact.  The  registry  lists  of  the  city  of  Lincoln^  con- 
taining 7,886  names,  did  not  afford  an  accurate  test^  for  the 
reason  that  the  boundaries  of  the  school  district  and  of  the 
dty  were  not  coincident,  and  for  the  reason  that  the  quali- 
fications of  the  voters  were  diflFerent.  But  the  map  of  the 
city  in  evidence  shows  that  that  portion  of  the  city  not 
within  the  school  district  was  an  outlying  portion  and 
could  not  have  embraced  any  very  large  proportion  of  the 
inhabitants.  It  was  shown  that  over  4,600  votes  were  cast 
for  members  of  the  board  of  education  at  this  election,  and 
5,600  for  mayor  of  the  city;  that  the  population  of  the 
district  was  about  55,000;  that  it  embraced  over  11,000 
children  of  school  age,  and  that  there  were  on  the  personal 
tax  lists  4,443  names  of  persons  entitled  to  vote.  Whether 
or  not  there  was  evidence  of  sufficient  certainty  to  sustain 
the  conrt^s  finding  of  the  existence  of  9,000  qualified  elect- 
ors there  was  sufficient  evidence  to  convince  the  court  that 
the  number  of  electors  must  have  exceeded  5,538,  which 
would  be  the  limit  to  sustain  the  petition  here  presented. 

Counsel  on  both  sides  call  attention  to  the  inadequacy  of 
the  law  when  applied  to  populous  districts.  The  law  was 
clearly  devised  with  reference  to  districts  of  small  popula- 
tion, and  the  cities  of  the  state  have  developed  to  such  an 
extent  that  it  is  difficult  now  to  apply  it  generally.  Some 
years  ago  the  legislature,  recognizing  this  difficulty,  ex- 
empted metropolitan  cities  from  the  provision  requiring  a 
petition.  The  legislature  of  1893,  by  an  act  which  went 
into  force  soon  after  the  acts  here  in  controversy,  made  cer- 
^tain  amendments  intended  to  adapt  the  law  better  to  the 
requirements  of  the  other  larger  cities.  The  amendment 
came  too  late,  however,  to  apply  to  this  case.  The  courts 
cannot  amend  or  repeal  the  statute  because  it  has  grown 
cumbersome  in  its  application.     The  legislature  must  be 
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leflt  to  judge  of  the  necessity  or  ezpedieDcy  of  such  a 
course. 

We  think  that  the  district  court  erred  in  holding  the  pe- 
tition sufficient  and  its  judgment  is  for  that  reason  reversed 
and  an  injunction  allowed  as  prayed. 

Judgment  aooordingly.    . 
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68  ^  Reuben  C.  Pearson,  appellee,  v.  Edward  F.  Davih, 

Sheriff,  et  al.,  appellants. 

Filed  June  27, 1894.     No.  47»2. 

1.  Deeds:  Sufficiency  of  Eviobncb  to  Show  ExBOtTnov  avd 
Dbliyert.  The  evidence  examioed  and  considered,  and  Md 
saffident  upon  which  to  base  a  finding  that  the  lots  in  contro- 
veisy  were  sold  and  conveyed  in  December,  1884,  and  that  the 
grantor,  in  February  following,  executed  and  delivered  to  the 
same  grantee  another  conveyance  of  the  lots  for  the  purpose  of 
correcting  an  irregularity  in  the  execution  of  the  first  deed. 

2, :  Failure  to  Witness:  Validity  Between  Pabtibs. 

A  deed  to  real  estate,  executed,  acknowledged,  and  delivered  by 
the  grantor,  is  valid  as  between  the  parties  thereto  and  those 
having  knowledge  of  its  existence,  although  the  conveyance  be 
not  witnessed. 

3.  Judgment  Lien  on  Land.  It  is  the  established  doctrine  in 
this  state  that  the  lien  of  a  judgment  attaches  merely  to  the 
actual  interest  of  the  judgment  debtor  in  the  land,  and  such 
lien  is  subordinate  to  every  equity  existing  against  the  debtor 
at  the  time  same  attached.    Rule  applied. 

Appeal  from  the  district  court  of  Gage  county.    Heard 
below  before  Broady,  J. 

Origgs  &  Rinaker,  for  appellants. 

R.  S,  Bibby  contra. 
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NORVAL,  C.  J. 

This  was  an  action  brought  by  appellee  to  enjoin  the 
sheriff  of  Gage  cbanty  from  selling  upon  execution  lots  2 
and  3,  in  block  24,  in  the  town  of  Adams.  From  a  de- 
cree in  favor  of  the  plaintiff  the  defendants  appeal  to  this 
court 

A  single  question  is  presented  for  our  consideration, 
namely^  whether  or  not  the  findings  and  judgment  of  the 
-court  below  are  sustained  by  the  evidence?  It  is  admitted 
by  the  pleadings  that  on  the  6th  day  of  January^  1885, 
Tootle,  Hosea  &  Co.  recovered  a  judgment  in  the  county 
<x)urt  of  Grage  county  against  Hannah  Noxon  and  Egbert 
Shaw  for  the  sum  of  $463.71 ;  that  a  transcript  of  said 
judgment  was  filed  in  the  district  court  of  said  county  on 
the  13th  day  of  January,  1885;  that  said  judgment  has 
been  assigned  by  Tootle,  Hosea  &  Co.  to  James  I.  Shaw, 
one  of  the  appellants  herein,  and  who  is  the  prt^ent  owner 
thereof;  that  an  execution  has  been  issued  out  of  the  dis- 
trict court  on  said  judgment  at  the  instance  of  the  owner 
thereof  and  placed  in  the  hands  of  the  appellant  Edward 
F.  Davis,  sheriff  of  said  county,  who  levied  the  same  upon 
the  lots  above  mentioned  as  the  property  of  said  Hannah 
Noxon,  and  was  proceeding  to  advertise  and  sell  the  same 
under  said  writ,  until  restrained  by  this  action.  It  is  also 
uncontradicted  that  on  and  prior  to  the  26th  day  of  De- 
cember, 1884,  the  said  Hannah  Noxon  was  the  owner  in 
fee-simple  of  the  lots  in  controversy;  that  she  sold  and 
conveyed  the  same  to  one  Henry  Norcross,  who  on  the  Ist 
day  of  April,  1886,  in  consideration  of  the  sum  of  $110, 
sold  and  conveyed  to  the  plaintiff  and  appellee  the  afore- 
said premises  by  deed  of  general  warranty,  and  the  plaint- 
iff has  been  in  full  possession  of  the  lots  ever  since,  and 
has  made  lasting'  improvements  thereon  of  the  value  of 
1800. 

The  appellants  insist  that  Mrs.  Noxon  did  not  sell  the 
43 
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lots  to  Norcross  until  aflter  the  recovery  of  the  aforeeaid 
jadgmeDt  and  the  filing  of  the  transcript  thereof^  and  hence 
said  judgment  is  a  lien  upon  said  real  estate.  There  was 
recorded  in  the  deed  records  of  Gage  county  on  March  20, 
1885,  a  deed  to  said  lots  from  Mrs.  Noxon  to  Norcross 
bearing  date  February  23,  1885;  therefore,  so  far  as  the 
records  disclose,  the  lien  of  the  judgment  had  attached 
prior  to  the  time  Norcross  became  the  owner  of  the  prop- 
erty. The  appellee  alleges  that  in  December,  1884,  Mrs. 
Noxon  executed  and  delivered  to  Norcross  a  deed  for  the 
lots ;  that  when  he  went  to  place  the  same  upon  record  he 
was  informed  that  it  was  not  properly  witnessed,  and  that 
the  deed  of  February  23,  1885,  was  taken  to  cure  the  sup- 
posed defect  in  the  first  conveyance.  The  only  disputed 
question  in  the  case  is  whether  Mrs.  Noxon  made  Norcross 
more  than  one  deed  to  the  premises.  The  appellants  insist 
that  the  evidence  conclusively  shows  that  but  one  deed  was 
executed  and  delivered.  We  are  persuaded  that  they  mis- 
conceive the  force  and  effect  of  the  testimony  in  the  case. 

Henry  H,  Norcross  testified  positively  that  he  purchased 
the  lots  of  Mrs.  Noxon  in  December,  1884,  for  the  sum  of 
$110 ;  that  he  paid  her  the  money  on  the  26th  of  that  month 
and  received  the  deed,  which  she  had  executed  before  N. 
T.  McClunn,  a  notary  public,  a  few  days  prior;  that  he  af- 
terwards carried  said  deed  to  the  oflSce  of  the  county  clerk 
of  the  county  for  the  purpose  of  having  the  same  recorded, 
and  showed  the  same  to  Mr.  Emery,  the  deputy  county 
clerk,  who,  after  looking  the  instrument  over,  called  wit- 
ness' attention  to  the  fact  that  it  was  not  properly  witnessed, 
since  Herbert  Silvernail  had  signed  his  name  below  that  of 
the  grantor,  instead  of  the  usual  place  for  witness  to  sign, 
and  that  on  the  suggestion  of  Mr.  Emery  he  returned  the 
deed  to  Mrs.  Noxon,  and  she  executed  and  delivered  the 
deed  bearing  date  February  23. 

T.  H.  Mt  ore  testified  to  having  seen  the  original  deed, 
and  that  it  was  acknowledged   in  December,  1884,  and 
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witnessed  by  Silvernail  in  the  manner  stated  by  Mr.  Nor- 
cross. 

George  E.  Emery,  being  examined  as  a  witness  on  the 
trial,  in  every  respect  confirms  the  testimony  given  by  the 
plaintiff  as  to  alleged  defect  in  the  witnessing  of  the  origi- 
nal deed,  and  that  under  witness'  advice  plaintiff  took  the 
deed  away  for  the  purpose  of  having  the  same  corrected. 

Herbert  Silvernail's  name  is  attached  to  the  last  deed  as 
a  witness,  and  he  testified  that  he  could  not  say  whether  he 
witnessed  more  than  one  deed  to  the  property  or  not^  but  if 
he  did  he  has  no  recollection  of  it. 

N.  T.  McClunn  testified  that  he  has  no  recollection  of 
taking  the  acknowledgment  of  the  first  deed,  and  that  he 
was  not  in  Gage  county  between  December  24,  1884,  and 
December  27. 

Hannah  Noxon  testified  that  she  remembers  selling  the 
lots  and  making  the  deed,  but  could  not  tell  whether  the 
transaction  was  before  or  after  January,  1885,  but  does  not 
recollect  whether  she  made  more  than  one  deed  to  the  lots 
or  not,  but ''  if  there  was  a  mistake  in  the  first  deed,  I  pre- 
sume there  would  be  another  deed  made;  that  would  be 
my  way  of  doing  business.'^ 

The  fact  that  the  grantor,  the  subscribing  witness,  and 
the  officer  taking  the  acknowledgment  have  no  recollection 
of  the  original  deed  does  not  outweigh  the  direct  and  posi- 
tive testimony  of  Norcross,  Emery,  and  Moore,  who  saw 
the  deed  in  question.  The  testimony  of  these  three  wit- 
nesses is  certainly  ample  upon  which  to  predicate  a  find- 
ing that  Mrs.  Noxon  conveyed  the  lots  to  Norcross  in  De- 
cember prior  to  the  rendition  of  the  judgment  against  her 
in  favor  of  Tootle,  Hosea  &  Co.  The  original  deed  was 
sufficiently  executed  and  acknowledged  to  have  entitled 
the  same  to  be  admitted  to  record,  notwithstanding  it 
was  irregularly  witnessed.  Whether  this  statement  is 
strictly  accurate  or  not  is  not  important  in  this  case,  for  a 
deed  to  real  estate,  executed,  acknowledged,  and  delivered 
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by  the  grantor^  is  valid  as  between  the  parties  to  it^  although 
the  same  is  not  witnessed.  {Kittle  v.  St.  John,  10  Neb., 
605;  Missouri  Valley  Land  Co.  v.  BushneUy  11  Neb.,  192; 
Harrison  v.  Mc  Whirter,  12  Neb.,  152;  Weaver  v.  Coumbe, 
15  Neb.,  167.)  Under  the  foregoing  decisions  the  original 
deed  was  sufficient  to  pass  the  title  from  Mrs.  Noxon  to 
her  grantee,  Norcross.  That  the  judgment  was  rendered 
and  the  transcript  filed  prior  to  the  rendition  of  the  deed 
from  Noxon  to  Norcross  cuts  no  figure  in  the  case.  It  is 
the  established  doctrine  of  this  state  that  the  lien  of  a  judg- 
ment attaches  merely  to  the  actual  interest  of  the  judgment 
debtor  in  the  land,  and  is  subordinate  to  every- equity 
existing  against  the  debtor  at  the  date  the  lien  attaches.  If 
the  debtor  has  conveyed  his  real  estate  prior  to  date  of  the 
judgment,  there  is  no  lien,  even  though  the  grantee  did  not 
place  his  conveyance  upon  record  until  after  judgment 
{Qalway  v,  Malchow,  7  Neb.,  285;  Dorsey  v.  HaU,  7  Neb., 
460 ;  Berkley  v.  Lamb,  8  Neb.,  399 ;  Leonard  v.  White 
GUmd  Ferry  Co.,  11  Neb.,  340;  Mansfield  v.  Gregory,  11 
Neb.,  297;  Courtnay  v.  Parker,  21  Neb.,  582;  Dewey  v. 
Watton,  31  Neb.,  824.)  Norcross  having  purchased  and 
paid  for  these  lots  in.  December,  1884,  according  to  the 
undisputed  testimony,  and  having  received  his  deed  for 
the  same,  Mrs.  Noxon  had  no  interest  in  the  premises 
when  the  transcript  was  filed  upon  which  a  lien  could  at- 
taob«     The  decree  of  the  court  below  was  right  and  is 


Affirmed. 
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State  of  Nebraska,  ex  bel.  T.  J.  Ressel.  v.  8.  A.      I  <i  JU 
Whitney  et  al. 

Filed  June  27, 1894.    No.  6916. 

Municipal  Ck>rporation8:  Incobpobation:  Attack  ih  Ool- 
latbbal  Pbocbedino.  Where  the  existence  of  a  niaoici|Mil 
oorporation  is  not  questioned  hj  the  state,  it  cannot  be  pot  in 
issne  by  a  priyate  individnal  in  a  collateral  proceeding. 

Original  application  for  mandamvs. 

W.  S.  Jforlan  and  Gromer  Thomas,  for  relator. 

B.  X.  KeedeTy  J.  O,  Thompson^  and  John  Dverson^  eonira. 

Post,  J. 

This  is  an  original  application  for  a  writ  of  mandamus. 
The  relator  in  his  petition  alleges  that  he  is  a  resident  of 
the  city  of  Alma,  which  is  a  city  of  the  second  class;  that 
at  the  regular  election  held  in  said  city  on  the  first  Tuesday 
of  April,  1894,  he  was  a  candidate  for  the  oiBce  of  coun- 
cilman for  the  third  ward  thereof,  and  that  according  to  the 
Yotes  as  certified  and  returned  to  the  city  clerk  he  received 
a  majority  of  all  the  votes  cast  for  said  office,  but  that  the 
respondents,  of  whom  J.  Zerbe  is  the  acting  mayor,  Charles 
Sadler  the  acting  clerk,  and  the  others  who  are  acting  conn- 
eilmen,  refused,  and  still  refuse,  to  canvass  said  vote  and 
declare  the  result  thereof.  The  respondents  Hunt,  Laf- 
ferty,and  Traver  join  in  an  answer,  in  which  they  admit  the 
material  allegations  of  the  petition,  and  allege  their  will- 
ingness to  canvass  the  vote,  but  that  the  other  councilmen 
oppose  such  action,  and  the  mayor,  who  has  the  deciding 
vote,  supports  the  last  named  members  in  their  refusal. 
That  allegation  is  verified  by  the  record  of  the  council  duly 
certified.     They  allege  further  that  during  the  year  last 
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prior  to  April  3,  1894,  three  couDcilmeD  and  the  major 
favored  the  licensing  of  saloons,  while  three  oouncilmen 
opposed  license.  Accordingly  licenses  were  allowed,  but 
which  terminated  by  operation  of  law  on  the  1st  day  of 
May,  1894.  At  the  election  named  the  officers  of  the  pre- 
ceding year  were  all  re-elected,  except  that  Daniel  Sallivan, 
one  of  the  oouncilmen  who  favored  license,  was  defeated  by 
the  relator,  so  that  a  majority  of  the  council  elect  are  op- 
posed to  the  licensing  of  saloons,  bat  that  the  mayor  and 
the  other  councilmen  have  conspired  to  keep  the  relator  out 
of  office  until  they  shall  have  allowed  licenses  for  the  year 
commencing  May  1,  1 894.  A  separate  answer  was  filed 
in  behalf  of  the  city,  the  mayor,  and  Sullivan,  Turkington, 
and  Whitney,  councilmen,  in  which  they  deny  that  they 
Wre  ever  requested  by  relator  to  canvass  the  vote  aa 
charged,  and  allege  that  according  to  a  census,  of  the  city 
taken  in  the  month  of  January,  1894,  there  were  less  than 
1,000  inhabitants  therein,  and  that  said  city  did  not  at  the 
time  of  the  election  in  question,  and  does  not  now,  con- 
tain 1,000  inhabitants,  thus  in  effect  denying  the  corporate 
existence  of  the  municipality  named  as  a  city  of  the 
second  class.  Upon  the  completion  of  the  issues  the  cause 
was  sent  to  a  referee  for  trial,  who  subsequently  submitted 
the  following  findings: 

"1.  That  Alma,  Harlan  county,  Nebraska,  is  now,  and 
has  been  for  more  than  five  years  last  past,  exercising  all 
the  rights,  powers,  and  privileges  of  a  city  of  the  second 
class,  under  the  act  providing  for  the  organization  and 
government  of  cities  having  a  population  of  one  thousand 
and  not  more  than  ten  thousand. 

'^^2.  That  in  pursuance  of  the  election  for  said  city  held 
on  the  3d  of  April,  1894,  the  relator,  T.  J.  Ressel,  re- 
ceived as  candidate  for  councilman  from  the  third  ward  of 
said  city  a  majority  of  all  the  votes  cast  for  councilman  in 
said  ward. 
'   ^'3.  That  all  the  other  candidates  named  in  the  petition 
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as  having  been  elected  on  the  3d  day  of  April,  1894,  each 
received  a  majority  of  the  votes  cast  for  the  respective  of- 
ficers in  question. 

"4.  That  the  presiding  mayor,  city  clerk,  city  treasurer, 
and  one  member  of  the  present  council  were  re-elected  at 
said  election,  and  are  now  holding  their  respective  offices 
and  exercising  the  rights,  powers,  and  privil^es  of  the 
same. 

''5.  That  the  relator  at  the  time  of  said '  election  was, 
and  now  is,  a  resident  elector  and  taxpayer  of  the  said 
third  ward  of  said  city. 

'^6.  That  at  the  first  regular  meeting  of  the  city  council 
after  the  said  election  the  said  council  refused  to  canvass 
the  votes  of  said  election  and  issue  certificates  of  election  to 
the  parties  entitled  thereto,  as  requested  by  relator,  and  that 
said  council  at  its  succeeding  regular  meeting  refused  to 
canvass  said  votes  and  issue  said  certificates  as  requested  by 
relator,  and  still  refuse  to  canvass  the  vote  and  issue  the 
certificates  as  aforesaid. 

^'7.  That  the  poll  books  and  returns  of  said  election 
were  in  the  custody  of  the  city  clerk  at  each  of  the  meet- 
ings of  the  city  council  last  named,  and  of  easy  and  con- 
venient access  to  said  council. 

"8.  That  on  the  10th  day  of  January,  1894,  said  city 
council  made  an  order  instructing  the  city  clerk  to  proceed 
.to  take  the  census  of  said  city,  and  in  pursuance  of  said 
order  the  said  clerk,  on  the  14th  day  of  March,  1894, 
made  his  return  iq  the  premises  to  the  council  then  in  ses- 
sion, which  return  showed  the  population  of  Alma  to  be 
less  than  one  thousand,  but  more  than  nine  hundred,  which 
report  was  adopted  by  said  city  council. 

'^  9.  That  after  the  adoption  of  this  census  report  of  the 
clerk,  to-wit,  on  the  14th  day  of  March,  1894,  the  said 
city  council  proceeded,  as  provided  by  law  in  cities  of  this 
class,  to  call  and  hold  an  election  for  mayor,  three  members 
of  the  city  council  from  the  three  separate  wards,  a  city 
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clerk^  and  cify  treasurer.  That  said  electiou  appears  to 
have  been  regular  in  all  things^  conforming  to  the  laws 
touching  the  elections  for  cities  of  the  second  class  having 
one  thousand  population  and  not  more  than  ten  thousand. 
'^  10.  That  there  are  no  existing  records  of  the  organi* 
zation  of  the  city  of  Alma,  but  there  was  parol  evidence 
tending  to  show  such  organization,  and  that  the  same  was 
made  of  record,  and  that  said  record  has  since  been  loot 
"Respectfully  submitted,      Wm.  R.  Burton, 

The  reliance  of  the  respondents  is  apparently  upon  the 
proposition  that  on  the  completion  of  the  census  mentioned 
the  said  corporation  ceased  to  be  a  city  of  the  second  class,, 
and  became  eo  iriatanti  a  village,  and  that  there  exists  no 
authority  for  the  division  of  villages  into  wards,  and  that 
the  election  of  councilmen  by  wards  is  without  authority 
and  void.  To  that  proposition  we  cannot  give  assent.  The 
rule  is  well  settled  upon  authority  that  the  existence  of  a 
municipal  corporation  cannot  be  questioned  in  collateral 
proceeding.  In  Dillon,  Municipal  Corporations  [4th  ed.], 
sec  43a,  it  is  said:  '^  Where  a  municipal  corporation  is  act- 
ing under  color  of  law,  and  its  existence  is  not  questioned 
by  the  state,  it  cannot  be  collaterally  drawn  in  question  by 
private  parties;  and  the  rule  is  not  different  although  the 
constitution  may  prescribe  the  manner  of  incorporation.'^ 
The  conduct  of  the  respondents  appears  to  have  been  con* 
tumacious  in  the  extreme  and  is  inexcusable  in  any  view  of 
the  case.  The  writ  is  allowed  as  prayed,  and  the  costs,  in- 
cluding $60  to  the  referee,  will  be  taxed  to  the  respondentia 
Zerbe^  Whitney,  Sullivan,  and  Turkington. 


Wbit  allowed. 
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Union  Stock  Yards  Company  v.  Charles  M.  Con-    nr^Ti 


OYER,  Administrator, 
Filed  June  27, 1894.    No.  5417. 

1.  Contributory  negligenoe  is  a  matter  of  defense,  aod  tbe 

burden  of  its  proof  is  on  tbe  defendant  If  tbe  plaintiff  proves 
his  case  without  disclosing  any  contributory  negligence,  he  will 
be  assumed  to  be  free  therefrom. 

2.  Death  \yy  Wrongful  Aot :  Neoligengs:  Evidbnoe.    A  fact 

may  be  considered  as  established  which  may  be  reasonably  in- 
ferred from  all  the  facts  and  circumstances  proved  in  a  case;  and 
in  civil  actions  it  is  sufficient  if  the  evidence  on  the  whole  agrees 
with  and  supports  tbe  hypothesis  which  it  is  adduced  to  prove 
and  it  is  the  duty  of  the  jury  to  decide  according  to  the  reason- 
able probability  of  the  truth. 

3.  — ;  :  .     Evidence  examined,  and  held  sufficient 

to  warrant  the  submission  of  the  questions  of  negligence  and 
proximate  cause  of  the  injury  to  the  jury  for  their  oonsideratioii 
and  to  sustain  the  verdict  rendered. 

4.  Motion  to  Direct  Verdict :  Negliobnce:  Evidence.    The 

former  decision  of  this  case,  reported  in  38  Neb.,  488,  reaffirmed. 

Behearing  of  case  reported  in  38  Neb.,  488. 

Breckenridge  &  Brtokenridge  and  X.  F.  Orofoot^  for 
plaintiff  in  error. 

JtfoAoney,  Minahan  &  Smyths  contra. 

Harrison,  J. 

This  case  was  heard  in  this  court  and  decided.  The 
opinion  was  filed  November  28,  1893,  and  reported  in  38 
Neb.,  488.  A  motion  for  rehearing  was  filed  and  pre- 
sented by  th  plaintiff  in  error,  and  on  February  20,  1894, 
the  motion  was  sustained  and  a  rehearing  ordered  upon  the 
one  question  alone,  of  the  sufficiency  of  the  evidence  to 
sustain  the  verdict.     The  action  was  commenced  by  the 
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defendant  in  error^  as  admioistrator  of  the  estate  of  Will- 
iam McAnDelly,  deceased,  to  recover  damages  in  the  sum 
of  $5,000  from  the  Unioo  Stock  Yards  Company  of  South 
Omaha  for  the  death  of  McAnnelly,  which,  it  is  alleged, 
was  caused  by,  or  the  result  of,  the  uegligeuce  of  the  com- 
pany. 

The  stock  yards  company  own  and  operate  a  number  of 
railroad  tracks  uniting  the  various  packing  houses  at  South 
Omaha  with  the  railways  centering  there.  Over  these 
tracks  cars  are  moved  from  the  railways  to  the  packing 
houses  and  from  thepacking  houses  to  the  railways.  At 
the  time  this  cause  of  action  arose  there  were  in  the  employ 
of  the  stock  yards  company  two  '^  engine  crews,'^  so  called, 
one  employed'  at  night,  the  other  by  day.  An  engine 
crew  consisted  of  an  engineer,  fireman,  two  brakemen 
and  a  foreman.  The  deceased,  William  McAnnelly,  was 
foreman  of  the  engine  crew  .operating  during  the  day-time. 
On  the  5th  of  February,  1890,  at  8  o^clock  in  the  morn- 
ing, the  stock  yards  company's  foreman,  the  immediate  su- 
perior to  McAnnelly,  directed  McAnnelly  £o  take  his  crew 
and  engine,  go  west  over  the  tracks  of  plaintiff  in  error  to 
the  Omaha  Packing  Company's  establishment  and  bring 
from  there  a  number  of  freight  cars.  He  went  as  directed 
and  did  what  was  necessary  to  get  the  cars  together  pre- 
paratory to  hauling  them  away.  After  the  train  was  made 
up,  and  about  five  or  ten  minutes  before  it  started  east, 
McAnnelly  was  seen  looking  the  train  over,— we  assume, 
for  the  purpose  of  seeing  that  everything  was  all  right,  as 
it  is  in  evidence  that  to  do  so  was  included  in  his  duties. 
That  was  the  last  seen  of  him  alive.  The  train  started 
east.  After  it  had  gone  a  short  distance,  a  brakeman  on 
the  draw-bar  of  the  last  car  discovered  McAn nelly's  dead 
body  between  the  rails  of  the  track  over  which  the  train 
had  passed.  The  forward  trucks  of  the  box  car  next  to 
the  last  in  the  train  had  jumped  the  track.  The  theory  of 
the  defendant  in  error  was  that  McAnnelly  was  on  the  end 
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of  the  car  under  which  were  the  trucks  discovered  to  be  off 
the  track;  that  cinders  and  coal  and  rubbish  which  had  ac- 
cumulated on  the  track^  over  which  the  train  was  passing 
at  the  time  McAnnelly  was  killed^  caused  the  trucks  to 
leave  the  track;  that  this  caused  an  unusual  and  unex- 
pected movement  of  the  end  of  the  car,  or  a  jar  or  jolt,  suf- 
ficient to  and  which  did  throw  McAnnelly  from  the  car 
and  down  between  the  cars  to  the  track,  where  he  passed 
under  the  cars  and  was  dragged  and  crushed  to  death. 

Whether  there  was  sufficient  evidence  to  warrant  a  find- 
ing of  the  jury  that  McAnnelly's  death  was  caused  substan- 
tially as  indicated  in  the  above  statement,  or  sufficient 
evidence-  to  justify  the  court  in  submitting  some  of  the 
questions  of  fact  to  be  determined  in  the  case  to  the  jury, 
are  the  questions  mainly  discussed  and  to  be  determined  on 
the  rehearing.  It  must  be  borne  in  mind  that  the  com- 
ply did  not  introduce  any  testimony  during  the  trial  in 
the  district  court,  but  at  the  close  of  the  testimony  by 
plaintiff  in  that  court,  moved  for  an  instruction  to  the  jury 
to  return  a  verdict  for  the  company,  and,  upon  overruling 
of  the  motion,  did  not  introduce  any  testimony,  and  the 
case  was  submitted  to  the  jury  on  tlie  evidence  adduced  on 
behalf  of  the  plaintiff  in  the  lower  court.  To  reach  a  con- 
clusion upon  the  inquiry  now  before  us  involves  a  close 
and  careful  examination  of  some  portions  of  the  testimony, 
and  ,we  can  think  of  no  better  way  than  to  quote  it  in  sub- 
stance or  literally,  more  or  less  largely,  as  a  thorough  un- 
derstanding of  the  part  under  discussion  demands. 

August  Ericson,  a  watchman  for  the  Omaha  Packing 
Company,  in  the  yards,  stated  that  McAnnelly  passed  him 
where  he  was  standing  on  a  platform,  attached  to  one  of 
the  packing  houses,  going  east  towards  the  engine,  about 
five  or  ten  minutes  before  his  death ;  that  the  next  time 
be  saw  him  he  was  dead  and  his  body  lying  between  or  on 
the  middle  of  the  tracks;  that  the  cars  had  been  pulled 
over  him;  that  one  car  was  off  the  track. 
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Charles  L.  Bowers,  one  of  the  switchmen  of  the  orew 
handling  the  train,  testifies  that  when  he  last  saw  McAn- 
nelly  alive,  the  morning  of  the  5th  of  February,  1890, 
he  was  repeating  signals  to  the  engineer,  and  when  he  next 
saw  him  ho  was  lying  between  the  tracks;  and  he  was  far- 
ther questioned  and  answered  in  this  connection  as  follows: , 

Q.  What  was  his  condition  then  ? 

A.  Mangled  and  dead. 

Q.  Where  were  you  when  you  discovered  that  he  was 
between  the  tracks  ? 

A.  I  was  riding  out,  standing  on  the  draw-bar  of  the 
rear  car. 

Q.  How  did  you  come  to  discover  that  he  was  on  the 
track? 

A.  I  seen  a  cap  laying  on  the  ground.  I  jumped  off 
and  lit  right  by  the  remains.     ♦     *     * 

Q.  Describe  to  the  jury  just  how  you  found  the  deceased* 
Where  was  he  lying  in  relation  to  the  cars  on  the  track? 

A.  He  was  lying  with  his  head  north,  on  his  back,  with 
his  arm  (right)  under  his  back. 

Q.  Was  he  lying  across  the  track  or  lengthwise? 

A.  With  the  track  (indicating). 

Q.  What  was  the  condition  of  the  oars  as  to  their  being 
on  or  off  the  track  ? 

A.  There  were  the  forward  trucks  of  one  car  off  the 
track. 

Q.  What  kind  of  a  car  was  that?  Was  it  a  box  car? 

A.  Box  car. 

Q.  Whereabouts  was  he  lying  as  to  being  under  the  car 
or  otherwise  when  you  found  him? 

A.  I  don't  understaud  you. 

Q.  Where  was  he  lying  with  reference  to  the  cars  on  the 
track;  that  is,  was  he  under  the  car? 

A.  He  just  passed  out  here  under  the  cars.  The  cars 
passed  over  him. 

Q.  Did  the  entire  train  pass  over  him  V 


Vol.  41]         JANUARY  TERM,  1894.  621 


TTnion  Stook  Yards  Co.  v.  Conoyer. 


A.  Two  cars,  I  believe. 

Q.  Well,  had  the  last  car  of  the  train  gone  over  him  ? 

A.  Yes,  sir.     *     ♦     * 

Q.  You  may  state,  Mr.  Bowers,  what  the  condition  of 
the  track  was  just  immediately  west,  I  believe,  of  where  he 
lay. 

A.  Track  was  all  full  of  cinders,  rubbish,  and  things  of 
that  kind. 

Q.  Well,  I  will  ask  you  now  as  to  the  condition  of  it 
just  between  the  rails? 

A.  Pretty  well  filled  up. 

Q.  You  may  state  whether  or  not  there  were  any  marks 
there  of  any  kind. 

A.  Don't  understand  you. 

Q.  I  am  asking  you  if  you  noticed  where  the  cars  left 
the  tracks — trucks. 

A.  Yes,  sir. 

Q.  How  did  you  notice  that  fact? 

A.  From  the  prints  of  the  cinders  and  rail,  where  they 
had  crossed  over  the  rail. 
•    Q.  What  were  the  prints  made  by,  do  you  know? 

A.  By  the  wheels  of  the  cars. 

Q.  Now  did  yoii  notice  any  other  prints  there  ? 

A.  Noticed  the  prints  of  the  body  where  it  had  been 
trailing  in  the  cinders. 

Q.  The  point  at  which  these  marks,  or  impressions,  be- 
tween the  rails  commenced,  how  far  was  it  west  of  where 
you  found  the  body  ? 

A.  About  thirty-six  or  eight  feet. 

Q.  You  may  describe,  Mr.  Bowers,  in  your  own  way, 
the  character  of  these  marks  between  the  rails,  size,  etc. 

A.  First  mark  I  could  discover  was  six  or  eight  feet 
from  where  the  car  first  lefl  the  track. 

Q.  In  which  direction? 

A.  East.  It  looked  like  print  in  the  cinders  of  a  man's 
hip  and  shoulder. 
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Q.  Go  on  and  describe  where  you  found  the  body. 

A.  Then  it  was  mussed  up  and  deeper  in  places. 

Q.  How  far  was  this  impression,  if  at  all;  that  is,  near 
to  what  rail  ? 

A.  It  was  near  to  the  north  rail. 

Q.  Just  at  the  point  where  the  car  left  the  track,  what 
was  the  condition  of  the  track  there  in  having  impressionsy 
etc.,  that  you  have  testified  about? 

A.  The  impression — cinders  and  coal  and  rubbish  was 
laying  there. 

Q.  How  far  did  these  cinders,  coal,  and  rubbish  extend 
over  the  track ;  that  is,  what  distance  of  the  track  did  they 
cover  east  and  west? 

A.  About  four  car  lengths. 

Q.  What  height  were  these  cinders  above  the  rails,  if 
above  them  at  all?    (Withdrawn.) 

Q.  You  may  state  how  the  cinders  were  piled  on  the 
track,  and  how  high  they  were,  with  reference  to  the  height 
of  the  rail. 

A.  They  were  kind'a  in  bunches.  The  height  of  the 
rail  I  could  not  state. 

Q.  What  is  that? 

A.  I  could  not  tell  how  much  higher  than  the  rail  they 
were,  some  places  deeper  than  others. 
*  On  cros.s*examination  he  testified: 

Q.  Did  the  train  move  back  at  this  time,  or  was  it  stand- 
ing still? 

A.  Stood  still  for  a  short  time. 

Q.  And  when  it  moved,  it  moved  toward  the  east? 

A.  Yes,  sir. 

And  in  re-direct  examination : 

Q.  At  the  time  you  discovered  that  the  truck  was  ofi*, 
was  the  train  made  up  and  pulling  out  then? 

A.  Yes,  sir. 

Q.  At  that  time  did  you  know  where  the  places  of  the 
switchmen  and  crew  were  as  to  being  on  the  train,  or  off 
of  it? 
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A.  After  thiDgs  were  all  right,  as  a  general  thing  two 
of  ns  got  on,  me  and  the  foreman^  McAnnelly. 

Q.  What  is  that? 

A.  After  we  slack  back  and  see  that  things  are  all  right 
get  on,  as  a  usual  thing. 

Q.  Yourself  and  McAnnelly? 

A.  Yes,  sir. 

Q.  Where  was  Ferguson? 

A.  He  was  on  already. 

Q.  And  then  would  you  aooompany  the  train  to  where 
it  was  going? 

A  Yes,  sir. 

Q. .  The  whole  crew? 

A.  Yes,  sir. 

And  another  witness,  Don  Martin  Ferguson,  a  switch- 
man belonging  to  the  crew,  testifies  that  he  saw  McAnnelly 
probably  five  minutes  before  his  death ;  that  he  was  then 
walking  up  the  north  side  of  track  No.  1  looking  the  train 
over;  that  he  next  saw  him  lying  in  the  track,  flat,  and 
with  the  track  lengthways  and  about  a  foot  from  the  near- 
est rail;  that  one  truck  of  one  car  at  the  east  end  was  off 
the  track ;  that  the  marks  of  where  the  wheel  had  run  in- 
dicated where  it  had  left  the  track.  He  further  testifies  to 
about  the  same  condition  of  the  track,  as  indeed  do  all  the 
witnesses  who  saw  it,  as  was  testified  to  by  Bowers.  He 
also  testifies  that  there  was  one  mark  between  the  rails 
which,  from  the  appearance,  he  thought  was  made  by  Mc- 
Annelly's  hip  pressed  in  the  dirt  in  the  track,  along  to  where 
they  found  the  body;  that  this  mark  was  first  to  be  noticed 
about  eight  or  ten  feet  east  of  where,  from  appearances,  the 
wheels  had  left  the  track ;  that  this  mark  continued  from 
its  point  of  commencement  to  where  the  body  was  found, 
about  two  car  lengths,  or  sixty  feet;  that  at  this  time  they 
were  ''  pulling  out,''  had  completed  the  train ;  that  'they 
were  running  three  or  four  miles  an  hour;  that  probably 
two  cars  were  backed  over  this  place  where  the  truck  is 
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supposed  to  have  left  the  track,  when  thej  backed  in,  and 
probably  six  or  seven  ran  over  it  when  they  were  palling 
out ;  that  the  cinders  were  frozen  that  morning. 

Albert  W.  Williams,  who  was  a  member  of  the  coroner's 
jury  which  inquired  into  the  cause  of  McAnnelly's  death, 
testifies  that,  from  the  looks  of  the  dirt  there,  the  body  had 
been  dragged  east  down  the  track  from  some  five  or  six 
feet  from  where  the  car  had  run  off  the  track.  He  was 
asked  this  question: 

Q.  Tou  have  stated,  I  believe,  you  noticed  where  the 
wheels  left  the  track? 

A-  Yes,  sir. 

Q.  What  indicated  that,  the  marks? 

A.  I  could  see  the  mark  where  the  wheel  left  the  trade 
and  run  on  the  ties. 

The  following  is  a  portion  of  the  testimony  of  one  of 
the  switchmen : 

Q.  The  next  time  you  saw  Mr.  McAnnelly  at  all,  after 
the  time  when  you — when  he  stood  four  feet  from  you, 
four  feet  north  of  you,  repeating  the  signal  you  gave  him, 
to  the  engineer,  to  giye  you  the  slack,  was  when  you  saw 
him  lying  on  his  back  between  the  tracks? 

A.  Yes,  sir. 

Q.  Between  the  rails  of  the  track  ? 

A.  Yes,  sir. 

Q.  Did  you  look  and  see  whether  there  was  any  blood 
stains  around  there  on  the  ties  or  on  the  rails? 

A.  I  could  not  discover  any.     I  looked. 

Q.  Didn't  see  any  anywhere  could  you  there? 

A.  No,  sir. 

The  counsel  for  plaintiff  in  error,  in  an  able  brief  and 
argument,  strenuously  contend  that  there  was  no  evidence 
which  even  tends  to  prove  that  there  was  any  n^ligence 
on  the  part  of  the  company  which  was  the  proximate  cause 
of  the  injury  to  plaintiff;  that  the  verdict  of  the  jury  was 
predicated  upon  speculation  and  conjecture,  and  not  upon 
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facts  proved  or  admitted  in  the  case,  or  inferences  deduced 
from  such  proved  or  admitted  facts. 

We  will  now  go  back  to  what  we  have  heretofore  alluded 
to,  viz.,  that  the  plaintiff  in  error  did  not  introduce  any 
testimony,  but  allowed  the  case  to  be  submitted  to  the  jury 
on  the  evidence  on  behalf  of  the  plaintiff.  The  rule  of 
the  law  in  this  state,  on  the  subject  of  contributory  negli- 
gence, as  expressed  in  the  case  of  City  of  Lincoln  v.  Walker, 
18  Neb.,  244,  and  Anderson  v.  Chicago^  B.  d:  Q.  R,  Co.y 
35  Neb.,  95,  is  as  follows:  ^'In  an  action  for  negligence, 
where  the  plaintiff  can  prove  his  case  without  disclosing 
sny  negligence  on  his  part,  contributory  negligence  is  a 
matter  of  defense,  the  burden  of  proving  it  being  on  the 
defendant;"  and  the  supreme  court  of  Wisconsin  has  said 
that  there  being  no  witnesses  as  to  how  the  death  of  a  trav- 
eler at  a  railroad  crossing  occurred,  deceased  will  be  as- 
sumed to  have  been  free  from  contributory  negligence, 
where  the  circumstances  and  position  in  which  he  is  found 
are  as  consistent  with  that  presumption  as  with  the  pre- 
sumption of  contributory  fault.  {Phillips  v.  Milwaukee  & 
N.  R.  Co.,  46  N.  W.  Rep.  [Wis.],  543.)  There  was  no 
evidence  in  the  case  which  tends  in  the  least  degree  to  show 
any  contributory  negligence  or  any  fault  on  the  part  of 
Mc  An  nelly,  and  we  must  consider  the  case  as  to  the  other 
points  and  the  different  positions  in  which  McAnnelly  was 
placed  by  the  evidence,  bearing  in  mind  that  there  is  no 
contributory  negligence.  After  a  can-ful  reading  of  the 
evidence  we  are  convinced  that  there  was  a  strong  showing 
of  the  bad^  condition  of  the  track,  and  sufficient  evidence 
to  submit  to  the  jury  and  to  sustain  their  finding  as  to  what 
caused  the  trucks  of  the  car  to  leave  the  track,  and  also  of 
the  knowledge  on  the  part  of  the  company,  or  lack  of  it, 
of  this  condition  ;  and  now  we  reach  the  main  contention 
of  the  plaintiff  in  error,  that  there  was  no  testimony  to 
connect  the  occurrence  of  the  death  of  McAnnelly  with  the 
negligence  of  the  company. 
44 
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In  Sackett's  Instructions  to  Jaries,  page  36,  we  find  the 
following:  '^The  jury  are  instructed  that  in  determining 
what  facts  are  proved  in  this  case,  they  should  carefully 
consider  all  the  evidence  given  before  them,  with  all  the 
circumstances  of  the  transaction  in  question  as  detailed  by 
the  witnesses,  and  they  may  find  any  fact  to  be  proved 
which  they  think  may  be  rightfully  and  reasonably  inferred 
from  the  evidence  given  in  the  case,  although  there  may  be 
no  direct  testimony  as  to  such  fact,'*  citing  Binns  v,  StatCy  66 
Ind.,  428;  and  in  Thompson,  Trials,  sec.  1039:  "What 
inferences  are  to  be  drawn  from  the  facts  in  evidence  is, 
within  reasonable  limits,  a  question  for  the  jury;"  and 
again  in  section  1G77  :  "  In  actions  for  damage  for  negli- 
gence the  general  rule  is,  within  limits  already  indicated, 
that  whether  the  damage  which  accrued  to  the  plaintiff  is 
the  proximate  or  the  remote  result  of  the  negligence  of  the 
defendant  is  a  question  of  fact  for  the  jury;  that  is  to  say, 
when  doubt  arises  as  to  whether  the  damages  are  direct  and 
proximate,  or  speculative  and  remote,  the  question  should 
be  submitted  to  the  jury  under  proper  instructions."  In 
section  1678  of  the  same  work  is  the  following  statement: 
"  In  an  action  for  damages  for  negligence,  where  the  evi- 
dence entirely  fails  to  connect  the  negligence  with  the  fact 
of  the  accident,  the  court  should  direct  the  jury  that  the 
plaintiff  cannot  recover;  though  in  many  cases  the  physical 
facts  surrounding  the  accident  will  be  such  as  to  create  a 
probability  that  the  accident  was  the  result  of  negligence, 
in  which  case  the  physical  facts  are  themselves  evidential, 
and  furnish  what  the  law  terms  evidence  of  negligence." 

In  Bromly  v.  Birmingham  M.  R,  Co.,  11  So.  Rep.  [Ala.], 
341,  it  was  held:  "Plaintiff's  intestate,  a  brakeman  on 
defendant's  railroad,  was  killed  by  falling  from  a  box  car, 
in  the  top  of  which,  near  the  brake,  was  a  hole,  according 
to  some  witnesses,  four  feet  long,  and  according  to  others, 
four  feet  square.  Deceased  was  last  seen  alive  standing  at 
the  brake  near  this  hole.     Held,  that  there  was  evidence 
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for  the  jury  to  consider  that  the  death  of  deceased  was  ow- 
iug  to  the  hole  in  the  top  of  the  car.  *  *  *  Where 
evidence  is  conflicting,  or  different  inferences  can  be  reason- 
ably drawn  from  the  evidence,  or  where  there  is  any  evi- 
dence tending  to  establish  the  case  of  the  other  side,  the 
general  affirmative  charge  should  not  be  given  in  favor  of 
either  party." 

In  LUhtrom  v.  Northern  P.  R,  Co.y  65  N.  W.  Rep. 
[Minn.],  624,  the  facts  were  as  follows:  "The  facts  as 
established  on  the  trial  were  that,  when  living,  the  deceased 
resided  with  his  family  on  a  farm  in  a  prairie  country 
about  one  mile  east  of  defendant's  line  of  railway.  On 
the  morning  of  February  18, 1890,  Lillstrom,  the  intestate^ 
left  home  with  a  pair  of  horses  attached  to  bob  sleigiis  tQ 
go  several  miles  northwesterly  for  a  load  of  wood,  to  ob- 
tain which  he  had  to  cross  to  the  west  side  of  said  line  of 
railway.  Leading  in  the  direction  he  had  to  go  was  a 
generally  traveled  wagon  road,  which  crossed  the  railway 
about  five  miles  from  his  residence.  This  road,  at  least 
where  it  crossed  the  track,  was  not  a  regularly  laid  out 
highway,  but  it,  including  the  crossing,  had  been  used  by 
the  public  for  several  years.  Immediately  after  the  railway 
was  constructed,  some  five  years  before  the  accident  in 
question,  two  farmers  residing  in  the  vicinity  had  prepared 
the  crossing  by  digging  the  approaches,  and  by  placing 
planking  inside  and  outside  the  rails.  The  defendant's  sec* 
tion  men  took  charge  of  the  crossing  at  once,  repaired  the 
planking,  replaced  the  same  as  needed,  and  otherwise  kept 
the  same  in  proper  condition  for  travel  as  fully  as  if  it  bad 
been  a  legally  laid  out  or  established  highway.  The  evi- 
dence was  abundant  upon  this  point,  and  also  that  the 
traveling  public  had  very  generally  crossed  the  railway  at 
this  point  while  it  had  been  maintained,  preferring  it  to 
other  crossings  on  either  side.  The  planking  between  the 
rails  before  mentioned  had  been  kept  in  place  continuously 
from  the  time  it  was  first  put  in  until  about  one  mopth 
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prior  to  the  day  on  which  Lillstrom  received  his  injuries, 
and  was  then  removed  by  defendant's  section  men  to  pre- 
vent the  accumulation  of  snow  at  that  point,  and  thus  fa* 
eilitate  the  operation  of  the  railway.  No  sign  was  put  up 
or  barriers  erected  to  notify  the  traveler  of  this  removal. 
On  the  trial  it  was  shown  that  Lillstrom  in  his  lifetime 
had  used  this  crossing  and  when  it  was  in  good  repair.  It 
appi?ars  that  he  crossed  at  another  place  when  going  for  the 
wood,  and  it  was  not  shown  that  he  had  been  at  this  cross- 
ing at  all  after  the  planks  were  taken  up,  until  he  was  in- 
jured. The  19th  of  February  was  a  stormy  day.  About 
4  P.  M.  a  neighbor  discovered  Lillstrom  lying  upon  the 
ground,  then  covered  with  snow,  at  this  crossing.  His 
horses,  attached  to  the  bob  sleighs  with  one  trace  only, 
stood  on  the  west  side  of  the  rails.  One  single-tree  was 
broken.  Upon  the  sleighs  was  a  heavy  load  of  wood.  He 
had  evidently  approached  the  place  along  the  road  from  the 
went  (the  railway  running  north  and  south),  for  the  rear  bob 
stood  west  of  the  rails  in  the  traveled  track,  while  the  forward 
bob  stood  lengthwise  and  upon  the  rails,  faced  to  the  south. 
Lillstrom  lay  across  the  rails  in  front  of.  the  forward  bob. 
He  was  conscious  and  said  that  he  had  broken  his  neck. 
Hi.s  injuries  were  such  as  to  cause  his  death  the  following 
day/'  It  was  held:  "In  civil  actions  it  is  suflBcient  if  the 
evi<lence  on  the  whole  agrees  with  and  supports  the  hy- 
pothesis which  it  is  adduced  to  prove,  and  it  is  the  duty  of 
the  jury  to  decide  according  to  the  reasonable  probability 
of  the  truth;"  and  in  the  text  it  is  said  :  "It  is  further 
contended  by  the  defendant  company,  even  if  its  n^- 
ligence  be  established,  that  there  was  no  testimony  tending 
to  conncfet  the  accident  which  befell  Lillstrom  with  such 
negligence;  in  other  words,  that  it  was  not  shown  that  the 
removal  of  the  planks  was  the  cause  of  his  death.  We 
have  stated  the  circumstances  under  which  he  was  found, 
and  undoubtedly  the  jurors  came  to  the  conclusion  that 
they   were  warranted  in  believing  that,   while  Lillstrom 
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was  attempting  to  cross  defendant's  track  at  the  crossing 
with  a  heavy  load  of  wood  upon  his  bob  sleighs,  the  run* 
ners  of  either  the  forward  or  the  rear  bob,  or  both  to- 
gether, struck  the  rails,  which  projected  a  few  inches  above 
the  snow,  with  such  violence  as  to  suddenly  stop  the  horses, 
cause  one  single-tree  to  break,  three  out  of  the  four  traces 
to  become  detached,  and  to  throw  the  forward  bob  at  right 
angles  with  the  one  in  the  rear,  all  concurring  to  precipi- 
tate Lillstrom,  who,  as  driver  of  the  horses,  would  naturally 
sit  upon  the  top  of  the  load  of  wood,  with  great  force  to 
the  ground,  across  the  rails  and  in  front  of  his  sleighs, 
where  he  was  found  so  injured  that  he  died  the  next  day. 
The  facts  as  related  upon  the  trial  fully  justified  the  jury 
in  believing  that  the  accident  happened  in  this  way  and 
that  the  removal  of  the  planking  was  the  primary  cause 
of  the  injuries.  It  was  not  necessary  for  plaintiff  to  show 
by  an  eye-witness  exactly  how  these  injuries  were  received, 
and  that  is  really  what  was  demanded  by  defendant's 
counsel  on  the  argument  here.  It  is  not  necessary  in  any 
action,  civil  or  criminal,  that  the  material  facts  should  be 
established  by  direct  evidence.  In  civil  cases  it  is  sufficient 
if  the  evidence  on  the  whole  agrees  with  and  supports  the 
hypothesis  which  it  is  adduced  to  prove,  and  it  is  the  duty 
of  the  jury  to  decide  according  to  the  reasonable  probabil- 
ity of  the  truth.  (1  Greenleaf,  Evidence  [15th  ed.],  sec 
13a.)  There  was  no  direct  evidence  as  to  the  exact  man- 
ner in  which  Mr.  Lillstrom  was  fatally  injured,  but  there 
were  circumstances  in  evidence  from  which  it  may  be 
justly  and  fairly  inferred  that  when  the  runners  of  his 
sleigh  struck  the  projecting  rails,  the  shock  was  such  as  to 
throw  him  upon  and  across  the  rails  with  great  force  and 
violence.  If  such  be  the  fair  and  just  inference  to  be  de- 
duced from  the  evidence,  it  was  sufficient;"  citing  Indian-- 
apolhy  P.  &  C,  R,  Co.  V.  CoUingwoody  71  lud.,  476;  Iiidi- 
anapolis,  P,  &  C,  R.  Co,  v.  Thomas,  84  Ind.,  197;  Haya 
V.  Gallagher,  72  Pa.  St.,  136. 
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In  the  case  of  the  Omaha  <k  Republican  Valley  R.  Co. 
V,  Morgan,  40  Neb.,  604,  it  was  held :  "  Issues  as  to  the 
existence  of  negligence  and  contributory  negligence,  and 
as  to  the  proximate  cause  of  an  injury,  are  for  the  jury  to 
determine,  when  the  evidence  as  to  the  facts  is  conflicting 
and  where  different  minds  might  reasonably  draw  different 
conclusions  as  to  these  questions  from  the  facts  established/^ 

In  the  case  at  bar  the  last  time  McAnnelly  was  seen 
alive  by  any  of  the  witnesses  he  was  about  four  feet  from 
the  train  and  was  apparently  looking  it  over  to  see  that 
everything  was  all  right  as  the  train  was  then  completed 
or  *'made  up,"  as  the  railrcad  men  term  it,  and  after  it 
stood  for  a  short  time,  '^  pulled  out."  One  witness  says: 
^^After  things  were  all  right,  as  a  general  thing,  two  of  us 
got  on,  me  and  the  foreman,  McAnnelly,  and  after  we  slack 
back  and  see  that  things  are  all  right  get  on,  as  a  usual 
thing."  Mr*  Breckenridge:  "Yourself  and  McAnnelly?" 
"Yes,  sir."  Mr.  Smythe:  "And  then  you  would  accom- 
pany the  train  to  where  it  was  going?"  "Yes,  sir."  "The 
whole  crew?"  "Yes,  sir."  It  will  doubtless  be  remem- 
beoed  that  there  was  testimony  that  at  the  time  McAnnelly 
was  killed  they  were,  as  the  witness  stated  it,  "pulling 
out"  This  fact  of  the  usual  custom  of  the  crew  when 
they  were  "pulling  out,"  coupled  with  the  facts  that  Mo- 
Annelly's  body  was  discovered  between  the  rails,  stretched 
out  lengthwise  and  parallel  with  the  rails,  with  a  mark  or 
track,  apparently  made  by  the  body,  from  a  point  at  which 
it  would  have  fallen  from  the  car,  the  forward  trucks  of 
which  were  derailed,  to  the  place  where  it  was  found ; — ^that 
the  first  evidences  of  the  body  being  upon  the  track  were, 
as  one  witness  expresses  it :  "  First  mark  I  could  discover 
was  about  six  or  eight  feet  from  where  the  car  left  the 
track."  "In  which  direction  ?"  "East.  It  looked  like 
print  in  the  cinders  of  man's  hip  and  shoulder;" — ^that 
from  here  to  where  McAnnelly's  body  was  found  there  was 
a  distinct  mark,  which,  as  all   the  witnesses    testify,  ap- 
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peared  to  be  made  by  the  hip  and  shoulder; — that  there 
were  no  blood  spots  or  marks,  or  indications  of  any  kind 
or  nature  whatsoever,  on  either  the  rail  or  ties,  that  Me- 
Annelly  had  been  struck  by  the  wheels ;  that  the  truck 
had  been  derailed  and  was  running  with  one  wheel  on  the 
ties  on  the  outside  of  the  rail,  constitute  an  array  of  phys- 
ical facts  and  set  of  circumstances  which  fully  warranted 
the  trial  judge  in  submitting  the  case  to  the  jury  for  their 
determination;  and  finding  as  the  jury  did,  they  would  not 
be  called  upon,  at  any  point  in  the  case  entering  into  such 
finding,  to  draw  any  inferences  which  would  necessarily 
be  violative  of  the  rule  of  law  which  prescribes  that  "in- 
ferences must  be  drawn  from  facts  proved;'^  nor  do  we 
think  that  the  verdict  rendered  necessarily  involved  any 
speculation  and  conjecture,  or  other  than  reasonable  and 
fair  inferences  in  view  of  all  the  facts  and  circumstance 
proved  on  the  trial  as  surrounding  the  killing  of  McAn- 
nelly.  The  jury  were  well  instructed  as  to  their  duty  in 
the  case  and  there  was  evidence  sufficient  to  sustain  the  ver- 
diot  rendered. 


Affirmed. 
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1.  Statutes  should  be  so  construed  as  to  give  effect  to  the 
intention  of  the  legislature,  and  if  a  statute  is  plain  and  unam- 
biguous, ih  're  is  no  room  for  construction  or  interpretation. 

SL  Our  statute  of  descent  is  plain  and  unambiguous,  and  by  its 
own  operation,  and  solely  in  accordance  with  its  own  terms, 
Tests  in  the  heir  such  estate  as  he  is  thereby  entitled  to,  eo  in- 
slanti,  upon  the  death  of  the  intestate  from  whom  the  inherit- 
ance  comes. 
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3.  Descent  in  Case  of  Murder  of  Ancestor  by  Heir.  The 
former  opinion  in  this  case,  reported  in  31  Neb.,  61,  disapproTed. 

Rehearing  of  case  reported  in  31  Neb.,  61. 

S.  8/^.  JjutJ-     M.  L.  Haywardy  for  plaintiff  in  error.     "^  ^-""-^  ^<^  r  g^^^ 

John  C,  Watsofiy  Frank  T,  Ransom^  George  D.  Scofidd^ 
and  E,  F.  Warrea^  contra, 

Ryan,  C. 

An  opinion  was  filed  in  this  case  on  the  2d  day  of  Jan* 
uary,  1891.  Subsequently  a  rehearing  was  granted,  and 
thereon '  renewed  arguments  were  made,  and  the  case  was^ 
again  submitted.  No  controversy  is  now  made  as  to  the 
applicability  of  section  30,  chapter  23,  Compiled  Statutes.. 
This  question  was  finally  settled  by  the  opinion  already 
filed,  which  is  found  reported  in  31  Neh.,  61.  The  sim- 
plification thus  accomplished  has  lefl  but  one  question  for 
consideration.  This  arose  upon  the  demurrer,  from  which 
fact  it  is  rendered  necessary  to  state  as  concisely  as  possible 
the  facts  pleaded. 

The  petition  was  filed  by  Frank  T.  Ransom  and  John 
C.  Watson,  as  plaintiffs,  against  Joseph  L.  Shellenberger,. 
jis  defendant.  In  brief,  this  petition  contained  the  aver* 
ments  that  Emma  Shellenberger,  the  owner  of  the  north* 
east  quarter  of  section  5,  township  7  north,  range  14 
east  of  the  6th  P.  M.,  died  intestate,  leaving  as  her  sole 
heirs  at  law  her  husband,  Leander  Shellenberger,  and  her 
two  children,  Maggie  Shellenberger  and  Joseph  L.  SheU 
^lenberger;  that  upon  her  death  the  said  land  descended  to 
her  husband,  Leander  Shellenberger,  during  his  life,  dur- 
ing which  time  he  was  tenant  of  said  land  by  his  right  of 
curtesy,  Maggie  and  Joseph  L.  being  entitled  to  the  re- 
mainder after  his  death;  that  on  April  29,  1886,  Mag- 
gie Shellenberger  died  intestate,  leaving  as  her  only  heir 
her  father,  Leander  Shellenberger,  whereupon  Joseph  L- 
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Shellenberger  and  Leander  Shellenberger  became  teoants 
in  common  of  the  aforesaid  property;  that  on  May  3, 1886, 
said  Leander  Shellenberger  and  his  wife,  Miranda  Shellen- 
berger, by  warranty  deed  duly  conveyed  their  interest  in 
said  real  property  to  plaintiffs,  the  same  being,  as  alleged, 
the  life  estate  of  Leander  and  the  undivided  one-half  of 
the  remaining  estate;  that  on  the  23d  day  of  July,  1887, 
said  Leander  Shellenberger  departed  this  life,  whereupon 
plaintiffs  and  Joseph  L.  Shellenberger  became  the  owners 
of  said  land  as  tenants  in  common.  There  were  other  al- 
legations made  with  the  view  of  demonstrating  the  neces- 
sity of  a  partition.  The  prayer  was  as  follows:  "The 
plaintifis  therefore  pray  for  judgment  confirming  the  shares 
of  the  parties  as  above  set  forth,  and  for  a  partition  of  said 
real  estate  ficoording  to  the  respective  rights  of  the  parties 
interested  therein;  or,  if  the  same  cannot  be  equitably  di- 
vided, that  the  premises  may  be  sold  and  the  proceeds 
thereof  divided  between  the  parties  according  to  their  re- 
spective rights,  and  for  such  other  relief  as  equity  may 
require.'^ 

Tlie  initial  averments  of  the  answer  were  in  denial  of 
each  and  every  allegation  of  the  petition  except  as  in  said 
answer  the  same  should  be  expressly  and  specifically  ad- 
mitted. Following  this  denial  the  answer  was  in  this  lan- 
guage: "That  on  or  about  the  day  of ,  18 — , 

said  Emma  Shellenberger  died  intestate,  seized  of  the 
premises,  leaving  as  her  sole  heirs  at  law  the  defendant 
Joseph  L.  Siiellenbergerand  Maggie  Shellenberger,  and  her 
then  husband,  Leander  Shellenberger,  and  upon  the  death 
of  the  said  Emma  Shellenberger  the  said  land  descended  to 
the  said  Joseph  L.  Shellenberger  and  Maggie  Shellenberger, 
her  children  and  sole  heirs  at  law,  subject  to  the  life  estate 
of  her  husband,  Leander  Shellenberger,  during  his  life, 
and  said  Leander  became  and  was  the  tenant  of  said  land 
by  his  right  of  curtesy,  with  the  remainder  after  his  death 
to  the  defendant  and  Maggie  Shellenberger;  that  on  or 
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about  the  27th  day  of  April,  1886,  the  said  LeanderShel- 
lenberger,  willfully,  feloniously,  and  of  his  deliberate,  pre- 
meditated malice,  did  kill  and  murder  his  daughter,  Mag- 
gie Shellenberger,  and  she  then  and  there  died  intestate 
and  without  issue,  leaving  her  father,  Leander  Shellen- 
berger, who  murdered  her  for  the  purpose  of  possessing  him- 
self of  her  estate  and  title  in  fee-simple  to  the  land  afore- 
said, and  said  plaintiffs  claim  that  by  and  through  said 
murder  and  the  death  of  said  Maggie  Shellenberger  the 
said  Leander  Shellenberger  became  a  tenant  in  common  of 
said  premises  with  the  survivor,  Joseph  L.  Shellenberger; 
that  on  or  about  the  1st  day  of  May,  1886,  the  said  Lean- 
der Shellenberger  was  arrested  and  charged  with  the  mur- 
der of  said  Maggie  Shellenberger ;  that  the  said  complain- 
ants herein,  well  knowing  of  the  facts,  and  being  attorneys 
at  law,  undertook  the  defense  of  said  Shellenberger,  and  to 
secure  them  for  their  said  services  the  said  Leander  Shel- 
lenberger did,  on  or  about  the  3d  day  of  May,  1886,  with 
his  wife,  Miranda  Shellenberger,  duly  convey  to  the  plaint- 
iff, by  warranty  deed  duly  executed,  their  interest  in  said 
premises,  being  the  e<«tate,  as  claimed  by  the  complainants, 
for  life  of  Leander  Shellenberger,  and  one  undivided  one- 
half  of  the  remainder;  that  shortly  thereafter  the  said 
Leander  Shellenberger  was  indicted  and  charged  with  the 
murder  of  said  Margaret  Shellenberger,  and  such  proceed- 
ings were  had  in  said  cause  in  the  state  of  Nebraska  against 
Leander  Shellenberger,  indicted  for  the  murder  of  his 
daughter,  the  said  Maggie  Shellenberger,  that  at  the  No- 
vember term  of  the  district  court,  sitting  within  and  for 
Otoe  county,  in  the  year  1886,  he  was  convicted  and  sen- 
tenced for  said  murder,  which  sentence  and  judgment  of 
the  court  remains  unreversed  in  said  court;  that  afterwards, 
and  on  or  about  the  23d  day  of  July,  1887,  the  said 
Leander  Shellenberger  was  *  *  *  hanged,  and  the 
defendant  herein  answering,  charges  and  avers  the  fact  to 
be  that  the  said  plaintiffs  in  said  petition,  at  the  time  they 
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took  a  oonveyauoe  of  said  premises  from  said  Leander 
Shellenberger  and  wife,  well  knew  the  facts,  that  the  said 
Leander  Shellenberger  came  to  the  said  lands  by  the  mur- 
der of  his  child,  Maggie  Shellenberger,  and  well  knew  all 
the  proceedings  in  said  court,  resulting  in  his  conviction, 
the  judgment  and  sentence,  and  this  defendant  herein  an- 
swering says,  that  the  said  Leander  Shellenberger  could 
acquire  no  estate,  interest,  or  right,  or  title  in  and  to  the 
lands  in  controversy  by  and  through  his  act  of  the  murder 
of  Maggie  Shellenberger;  and  this  defendant  in  further 
answering  says,  that  the  said  Leander  Shellenberger  did 
willfully,  maliciously,  and  of  his  premeditated  malice  kill 
and  murder  the  said  Maggie  Shellenberger,  *  *  * 
for  the  sole  purpose  of  removing  her  from  this  life  that  he 
might  inherit  the  lands  which  descended  to  her  by  and 
through  the  death  of  her  mother;  that  the  defendant  in 
further  answering  says,  that  it  is  contrary  to  the  law  of  the 
land  that  any  should  be  permitted  to  come  to  an  estate  or 
an  inheritance  by  their  own  willful  act  of  murder;  and  the 
said  defendant  further  answering  says,  that  the  said  Lean- 
der Shellenberger  could  take  no  estate  from  the  said  Mag- 
gie Shellenberger,  whose  death  he  had  compassed  and 
produced,  and  that  he  took  no  estate  to  himself,  and  con- 
veyed none  to  the  said  plaintiffs  herein,  and  the  said 
plaintifis  acquired  no  right,  title,  or  interest  in  and  to  the 
said  estate  by  and  through  the  death  of  said  Maggie  Shel- 
lenberger, caused  by  said  Leander  Shellenberger  as  herein- 
before alleged. 

>  ''The  said  defendants  therefore  pray  that  this  court  will 
order  a  judgment  and  decree  that  the  said  Leander  Shel- 
Icnbei^r  took  no  estate  from  the  said  Maggie  Shellen- 
berger, whose  death  was  by  him  compassed  and  produced  by 
willful  murder,  and  that  the  said  estate  upon  her  death,  and 
her  interest  in  said  estate  upon  her  death,  caused  by  the 
willful  murder  of  the  said  Leander  Shellenberger,  de- 
scended to  this  defendant,  and  the  said  Leander  Shellen- 
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berger  took  iiothiDg  by  and  through  his  act  of  willful  mur- 
der of  his  own  daughter;  and  for  such  other  and  further 
relief  in  the  premises  as  equity  and  good  conscience  shall 
decree.  O.  P.  Mason, 

^^  Guardian  ad  litem  for  Joseph  L.  Shellenberger,^' 

To  this  answer  plaintiffs  demurred  on  the  ground  that  it 
^'did  not  state  the  facts  sufiBciently  to  constitute  a  defense 
to  the  said  plaintiffs'  cause  of  action."  This  demurrer  was 
sustained,  and,  the  defendant  having  elected  to  stand  on  his 
answer,  judgment  was  rendered  for  such  relief  as  was 
prayed  in  plaintiffs'  petition,  and  appointing  referees  to 
make  partition  accordingly.  These  referees  reported  that 
partition  could  not  be  advantageously  made  of  the  property 
in  kind,  whereupon  it  was  ordered  sold,  and  that  the  pro- 
ceeds of  the  sale  should  be  divided  between  the  parties 
plaintiffs  of  one  part  and  the  defendant  of  the  other  part. 
The  defendant  Joseph  L.  Shellenberger,  by  his  guardian  ad 
litem,  as  plaintiff  in  error,  then  brought  the  case  to  this 
court  for  a  review  of  the  ruling  on  the  aforesaid  demurrer 
and  the  judgment  which  logic^illy  followed  it 

In  the  answer  it  was  alleged,  as  will  be  noted  by  refer- 
ence to  the  quotation  just  made,  that  plaintiffs,  well  know- 
ing the  facts,  and  to  secure  payment  of  their  fees  as  attor- 
neys at  law  in  the  defense  of  said  Leander  Shellenberger, 
received  the  conveyance  by  virtue  of  which  they  claim  to 
be  vested  with  the  title  to  one-half  of  the  property  in  ques- 
tion. This  averment,  admitted  as  it  is  by  the  demurrer, 
does  away  with  the  argument  attempted  as  respecting  the 
rights  of  bona  fide  purchasers.  Under  the  circumstances 
charged,  and  admitted  to  be  true  for  the  purposes  of  the 
demurrer,  the  defendants  in  error  are  vested  with  no  higher 
or  better  rights  than  could  be  asserted  by  Leander  Shellen- 
berger in  his  own  behalf.  The  naked  question  presented 
is,  whether  or  not  the  murder  of  an  intestate  by  one  to 
whom  ordinarily  as  heir  the  property  would  have  descended 
formed  an  exception  to  the  statutory  rules  of  inheritance* 
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The  opinion  hereinl^efore  filed  affirmed  this  proposition ; 
its  correctness  will  now  receive  consideration. 

Section  30,  chapter  23,  Compiled  Statutes,  provides:  that 
*'When  any  person  shall  die  seized  of  any  lands,  tene- 
ments, or  hereditaments,  or  of  any  right  thereto,  or  enti- 
tled to  any  interest  therein  in  fee-simple,  or  for  the  life  of 
another,  not  having  lawfully  devised  the  same,  they  shall 
descend,  subject  to  his  debts,  in  the  manner  following: 
*  *  *  Second — If  he  shall  have  no  issue,  his  estate 
shall  descend  to  his  widow  during  her  natural  lifetime,  and, 
after  her  decease  to  his  father;  and  if  he  shall  have  no 
issue  nor  widow,  his  estate  shall  descend  to  his  father.'' 
This  statute  has  regulated  the  descent  of  real  property  in 
this  state  at  least  since  1866,  for  it  is  found  in  the  Revised 
Statutes  of  that  date.  In  the  former  opinion,  Cobb,  C.  J., 
said :  "The  principle  of  these  cases  [^New  York  Mutual  Life 
Ins.  Co.  V.  Armstrong f  117  U.  S.,  599,  and  Rlggs  v.  Palme)', 
115  N.  y.,  506],  especially  that  of  Riggs  v.  Palmer,  is  ap- 
plicable to  the  case  at  bar;  their  analogies  are  immediate 
and  certain.*'  As  these  two  cases  seem  to  have  specially 
influenced  the  court  in  arriving  at  its  former  conclusion,  a 
brief  consideration  and  analysis  of  them  will  not  be  foreign 
to  our  purpose. 

New  York  Mutual  Life  Ins.  Co.  v.  Armstrong  was  an 
action  brought  by  the  admini.stratrix  of  the  estate  of  John 
M.  Armstrong,  deceased,  upon  a  life  insurance  policy  issued 
to  said  intestate.  This  policy  was  what  is  known  as  an  en- 
dowment policy ;  that  is,  a  policy  payable  to  the  assured  if 
he  live  a  designated  time,  but  to  some  other  person  named 
if  the  assured  should  die  before  the  expiration  of  that  time. 
It  was  payable,  subject  to  certain  conditions,  to  the  assured, 
or  his  assigns,  on  December  8,  1897,  or,  if  he  should  die . 
before  that  time,  to  his  legal  representatives.  Within  six 
weeks  after  the  issue  of  the  policy  the  assured  was  mur- 
dered, and  suspicion  fell  upon  one  Hunter,  who  held  an 
assignment  of  the  aforesaid  policy,  and  who  had  been  very 
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officious  in  procariug  it  to  be  issued  to  Armstrong.  Upon 
a  trial  duly  had  Hunter  was  convicted  of  the  aforesaid 
murder,  and  was  accordingly  hanged.  The  company  set 
up  several  defenses  to  the  action,  one  of  which  was  that  the 
policy  was  obtained  by  Hunter  with  the  intent  to  cheat  and 
defraud  the  company  by  compassing  the  death  of  the  as- 
sured by  felonious  means  and  collecting  the  amount  of  the 
insurance, — a  design  which  he  attempted  to  carry  out  by 
causing  the  death  of  the  assured.  Mr.  Justice  Field,  in 
delivering  the  opinion  of  the  court,  discussed  the  right  of 
the  company  to  show  that  Hunter  had  in  like  manner  pro- 
cured to  be  issued  other  policies  of  insurance  in  the  same 
manner  as  he  had  procured  the  issue  of  the  policy  upon 
which  a  recovery  was  sought.  No  other  discussion,  except 
incidentally  of  the  assignability  of  the  policy,  is  to  be  found 
in  the  opinion  of  Justice  Field,  though  in  closing  it  he 
said:  "But  independently  of  any  proof  of  the  motives  of 
Hunter  in  obtaining  the  policy,  and  even  assuming  that 
they  were  just  and  proper,  he  forfeited  all  rights  under  it 
when,  to  secure  its  immediate  payment,  he  murdered  the 
assured.  It  would  be  a  reproach  to  the  jurisprudence  of 
the  country  if  one  could  recover  insurance  money  payable 
on  the  death  of  the  party  whose  life  he  had  feloniously 
taken;  as  well  might  he  recover  insurance  money  upon  a 
building  which  he  had  willfully  fired."  No  representative 
of  Hunter  was  a  party  to  the  suit,  and  the  language  quoted 
was,  therefore,  in  so  far  as  it  referred  to  the  rights  of 
Hunter,  mere  obiter  dictum. 

It  may  be  that  our  statement,  that  the  language  above 
quoted  was  the  only  language  which  bore  on  the  proposi- 
tion which  we  have  under  consideration,  should  in  a  slight 
degree  be  qualified.  That  it  may  be  literally  exact,  a  quota- 
tion will  be  made  of  expressions  used  argumentatively  by 
Justice  Field  in  his  discussioti  of  the  admissibility  of  the 
evidence  of  the  contemporaneous  conduct  of  Hunter,  to 
which  reference  has  heretofore  been  made.     He  said  :  "The 
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assignment  conveying  to  Hunter  the  whole  interest  of  the 
assured^  his  representatives  alone  would  have  a  valid  claim 
under  it  if  the  policy  were  not  void  in  its  inception.  Proof, 
therefore,  that  he  caused  the  death  of  the  assured  by  felo- 
nious means  must  necessarily  have  defeated  a  recovery,  and 
the  court  erred  in  refusing  to  admit  testimony  tending  to 
prove  that  such  was  the  fact."  The  language  of  Justice 
Field  first  above  quoted,  standing  alone,  is  inapplicable  to 
the  facts  stated  in  his  opinion.  From  the  statement  of  the 
case  which  he  was  discussing,  considered  in  connection  with 
the  quotation  from  his  opinion  last  made,  it  is  evident  that 
both  his  quotations  had  reference  to  the  admissibility  of 
proffered  evidence  of  like  contemporaneous  conduct  of 
Hunter.  From  his  opinion,  as  an  entirety,  it  is  evident 
that  proof  of  this  conduct  was  deemed  admissible  because 
of  the  relationship  of  Hunter  to  the  policy,  independently 
of  the  assignment  thereof  to  him.  If,  as  it  was  claimed, 
the  evidence  showed  that  Hunter  acted  as  the  agent  of  the 
assured,  or  in  the  interest  of  the  assured  in  obtaining  the 
issue  of  the  policy  in  question,  his  own  fraudulent  conduct 
was  rightfully  considered  in  determining  the  validity  of 
such  policy  as  forming  a  basis  for  a  recovery,  no  matter 
though  the  action  had  been  brought  by  the  representative 
of  the  assured.  As  the  language  quoted  was  pertinent  to 
the  issues  presented,  and  the  rights  of  the  parties  depended 
on  no  other  theory,  it  must  be  assumed  that  upon  this  theory 
alone  the  case  was  decided.  While  this  view  renders  the 
quoted  language  applicable  to  matters  under  discussion,  it 
in  equal  degree  renders  it  foreign  to  the  facts  of  the  case  at 
bar.  This  court  was,  therefore,  mistaken  in  assuming  that 
the  analogies  of  the  case  of  the  New  York  Mutual  Life 
Ins,  Co.  V,  Armstrong y  supra,  were,  as  applied  to  the  case  at 
bar,  "immediate  and  certain." 

The  majority  opinion  in  Riggs  v.  Palmer ^  115  N.  Y., 
506,  was,  however,  that  upon  which  the  former  conclus^ion 
of  this  court  was  specially  based.     In  the  statement  of 


640  NEBRASKA  REPORTS.  [Vol.  41 


Shellenberger  v.  Ransom. 


that  case  it  was  said  that  "this  action  was  brought  to  have 
the  will  of  Francis  B.  Palmer,  deceased,  so  far  as  it  devises 
and  bequeaths  property  to  Elmer  E.  Palmer,  canceled  and 
annulled/'  The  facts  involved,  as  given  by  Earle,  J.,  in 
delivering  the  majoritjt  opinion,  were  as  follows :  '*On  the 
13th  day  of  August,  1880,  Francis  B.  Palmer  made  his 
last  will  and  testament,  in  which  he  gave  small  legacies 
to  his  two  daughters,  Mrs.  Riggs  and  Mrs.  Preston,  the 
plaintiffs  in  this  action,  and  tlie  remainder  of  his  estate 
to  his  grandson,  the  defendant  Elmer  E.  Palmer,  subject 
to  the  support  of  Susan  Palmer,  his  mother;  with  a  gift 
over  to  the  two  daughters,  subject  to  the  support  of 
Mrs.  Palmer,  in  case  Elmer  should  survive  him  and  die 
under  age,  unmarried  and  without  any  issue.  The  testator 
at  the  date  of  his  will,  owned  a  farm  and  considerable  per- 
sonal property.  He  was  a  widower,  and  thereafter,  in  March, 
1882,  he  was  married  to  Mrs.  Bresee,  with  whom,  before 
his  marriage,  he  entered  into  an  ante-nuptial  contract,  in 
which  it  was  agreed  that  in  lieu  of  dower  and  all  other 
claims  upon  bis  estate,  in  case  she  survived  him,  she  should 
have  her  support  upon  his  farm  during  her  life,  and  such 
support  was  expressly  charged  upon  the  farm.  At  the 
date  of  the  will,  and  subsequently  to  the  death  of  the  testa- 
tor, Elmer  lived  with  him  as  a  member  of  his  family,  and 
at  his  death  was  sixteen  years  old.  He  knew  of  the  pro- 
visions made  in  his  favor  in  the  will,  and  that  he  might 
prevent  his  grandfather  from  revoking  such  provisions, 
which  he  had  manifested  some  intention  to  do,  and  to  ob- 
tain the  speedy  enjoyment  of  possession  of  his  property  he 
willfully  murdered  him  by  poisoning  him.  He  now  claims 
the  property,  and  the  sole  question  for  our  determination 
is,  can  he  have  it?  "  Much  of  the  opinion  of  Judge  Earle 
was  devoted  to  a  defense  of  what  he  calls  '*  rational  inter- 
pretation,'* Quoting  from  Rutherford's  Institutes,  he  said : 
•  **  When  we  make  use  of  'rational  interpretation,'  sometimes 
we  restrain  the  meaning  of  the  writer  so  as  to  take  in  less, 
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And  sometimeH  we  extend  or  enlarge  its  meaning  so  aa  to  take 
in  more  than  his  words  express."  In  the  former  opinion 
filed  in  this  case  there  is  quoted  approvingly  from  the  afore- 
said majority  opinion,  delivered  by  Judge  Earle,  this  lan- 
guage: ^^  It  is  a  familiar  canon  of  construction  that  a  thing 
which  is  within  the  intention  of  the  makers  of  the  statute 
is  as  much  within  the  statute  as  if  it  were  within  the  letter ; 
and  a  thing  which  is  within  the  letter  of  the  statute  is 
not  within  the  statute  unless  it  be  within  the  intention  of 
the  makiTs."  The  language  just  quoted  was  originally 
fised  with  reference  to  the  construction  of  a  will,  but  was 
by  Cobb,  C.  J.,  applied  to  our  statute  of  descent.  For 
this  reason  it  will  hereinafter  be  considered  as  though  appli- 
<»ible  to  statutory  construction.  The  conclusion  reached  by 
the  reasoning  of  Judge  Earle  in  Rigga  v.  Palmer^  as  well 
as  that  in  this  case,  was  based  very  largely  on  that  species 
of  judicial  legislation  above  characterized  as  ^^  rational  con- 
struction." If  courts  can  thus  enlarge  statutory  enactments 
by  oonstruction,  it  may  be  that  the  references  in  the  ma- 
jority opinion  in  Riggs  v,  Palmet*  to  the  provisions  of  the 
civil  law  were  very  apt  as  illustrating  how,  by  rational 
interpretation,  our  statutes  should  be  made  to  read.  This 
reference  to  the  civil  law  was  as  follows:  ''Under  the  civil 
law,  evolved  from  the  general  principles  of  natural  law 
and  justice  by  many  generations  of  jurisconsults,  philoso- 
phers, and  statesmen,  one  cannot  take  property  by  inher- 
itance or  will  from  an  ancestor  or  benefactor  whom  he  has 
murdered.  (Domat's  Civil  Law,  part  2,  book  1,  tit.  1,  sec.  3 ; 
Code  Napoleon,  sec.  727;  Mackeldy's  Roman  Law,  530- 
650.)  In  the  Civil  Code  of  Lower  Canada  the  provisions 
on  the  subject  in  the  Code  Napoleon  have  been  substantially 
copied."  If  our  statutes  of  descent  contained  the  above 
provisions,  there  would  he  no  difficulty  in  sustaining  the 
conclusion  reached  in  the  former  opinion.  It  is  because  of 
their  absence  that  the  difficulty  arises.  The  necessity  of 
resorting  to  what  is  denominated  ''rational  interpretation" 
46 
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is  a  confession  that  our  statute  in  that  respect  &lls  short  of 
what  it  is  deemed  proper  it  should  have  provided.  In- 
deed, there  are  expressions  in  the  former  opinion  which 
in  terms  very  nearly  confess  that  the  result  reached  was  by 
judicial  legislation.  An  instance  of  this  is  found  in  the 
following  quotation  therefrom:  ^'I  quite  agree  with  the 
court  of  appeals  that  had  it  been  in  the  minds  of  the 
framers  of  our  statute  of  descent  that  a  case  like  this  would 
arise  under  it,  they  would  have  so  framed  the  law  that  its 
letter  would  have  left  no  hope  for  the  obtaining  of  an  in- 
heritance by  such  mean.s/' 

Similar  illustrations  and  applications  of  the  principle  of 
rational  interpretation  to  those  made  use  of  by  the  writer 
of  the  majority  opinion  in  Rigga  v.  Palmer  will  be  found 
referred  to  in  Sedgwick  on  the  Construction  of  Statutory 
and  Constitutional  Law,  at  the  beginning  of  the  sixth  chap- 
ter. They  are  commented  on  in  this  language:  ''These 
and  similar  discussions  have  amused  the  fancy  and  ex- 
hausted the  arguments  of  text- writers.  I  cannot,  however, 
consider  them  of  much  value  for  the  student  of  jurispru- 
dence. Ours  is  eminently  a  practical  science.  It  is  only 
by  an  intimate  acquaintance  with  its  application  to  the  af- 
fairs of  life,  as  they  actually  occur,  that  we  can  acquire  that 
sagacity  requisite  to  decide  new  and  doubtful  cases.  Arbi- 
trary formulae,  metaphysical  subtleties,  fanciful  hypotheses, 
aid  us  but  little  in  our  work.''  Later  on  in  the  same  chap- 
ter this  author  says:  ''We  may,  therefore^i  affirm,  as  a  gen- 
eral truth,  that  independently  of  constitutional  questions, 
and  independently  of  those  doctrines  of  liberal  and  strict 
construction  which  really,  as  I  have  said,  vest  a  sort  of  leg- 
islative power  in  the  judge,  the  object, /and  the  only  object, 
of  judicial  investigation,  in  regard  to  the  construction  of 
doubtful  provisions  of  statute  law,  is  to  ascertain  the  inten- 
tion of  the  legislature  which  framed  the  statute.  This 
rule,  though  often  aaserted,  has  been  in  practice  frequently 
lost  sight  of;  but  there  is  abundant  authority  to  sustain  it. 
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*The  only  rule/  says  Lord  Ch.  J.  Tindal,  'for  the  con- 
struction of  acts  of  parliament  is,  that  they  should  be  con- 
strued according  to  the  intent  of  the  parliament  whicli 
passed  the  act; '  [citing  Dukedom  of  Su^ex,  8  London  Jur.^ 
795].  The  rule  is,  as  we  shall  constantly  see,  cardinal  and 
universal^  that  if  the  statute  is  plain  and  unambiguous, 
tliere  is  no  room  for  construction  or  interpretation.  The 
legislature  has  spoken ;  their  intention  is  free  from  doubt^ 
and  their  will  must  be  obeyed.  'It  may  be  proper/  it  has 
been  said  in  Kentucky,  '  in  giving  a  construction  to  a  stat^ 
ute,  to  look  to  the  effects  and  consequences  when  its  pro-^ 
visions  are  ambiguous,  or  the  legislative  intention  is 
doubtful;  but  when  the  law  is  clear  and  explicit,  and  ita 
provisions  are  susceptible  of  but  one  interpretation,  its  con-> 
sequences,  if  evil,  can  only  be  avoided  by  a  change  of  the 
law  itself,  to  be  effected  by  legislative  and  not  judicial  ao- 
tion ;  [citing  Bosley  Vi  MaUingly^  14  B.  Monroe  [Ky.],  89]. 
So,  too,  it  is  said  by  the  supreme  court  of  the  United  States : 
'  Where  a  law  is  plain  and  unambiguous,  whether  it  be  ez-t 
pressed  in  general  or  limited  terms,  the  legislature  should, 
be  intended  to  mean  what  they  have  plainly  expressed,  and 
consequently  no  room  is  left  for  construction ;  ^'  [citing  United 
Stales  V.  Fisher,  2  Cranch,  358-399;  Case  v.  Wildridge,  4 
Ind.,  51]. 

Gantt,  J.,  delivering  the  opinion  of  this  court  in  Hur^ 
ford  V.  City  of  Omaha^  4  Neb.,  352,  said  :  "It  is  said  that 
'  no  principle  is  more  firmly  established,  or  rests  on  a  more 
secure  foundation,  than  the  rule  which  declares,  when  a  law 
is  plain  and  unambiguous,  whether  it  be  expressed  in  gen-r 
eral  or  limited  terms,  that  the  legislature  shall  be  intended 
to  mean  what  they  have  plainly  expressed ;'  and  again,  that 
the  intention  of  the  legislature  shoil^ld  control  absolutely 
the  action  of  the  judiciary.  Where  that  intention  is 
clearly  ascertained,  the  courts  have  no  other  duty  to  per- 
form than  to  execute  the  legislative  will,  without  any 
regard  to  their  own  views  as  to  the  wisdom  or  justice  of 
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the  particular  enactment.    (Sedg.  on  Stat,  and  Con.  Law, 
825.)" 

In  oar  statute  of  descent  there  is  neither  ambiguity  nor 
room  for  construction.  The  intention  of  the  legislature  is 
free  from  doubt.  The  question  is  not  what  the  framers  of 
our  statute  of  descent  would  have  done  had  it  been  in  their 
minds  that  a  case  like  this  would  arise,  but  what  in  fact 
they  did,  without  perhaps  anticipating  the  possibilty  of  its 
existence.  This  is  determined,  not  by  hypothetical  resort 
to  conjecture  as  to  their  meaning,  but  by  a  construction  of 
the  language  used.  The  majority  opinion  in  Riggs  v. 
Palmer^  as  well  as  the  opinion  already  filed  in  this  case, 
f;eem  to  have  been  prompted  largely  by  the  horror  and  re- 
pulsion with  which  it  may  justly  be  supposed  the  framers 
of  our  statute  would  have  viewed  the  crime  and  its  conse- 
quences. This  is  no  justification  to  this  court  for  assuming 
to  supply  legislation,  the  necessity  for  which  has  been  sug- 
gested by  subsequent  events,  but  which  did  not  occur  to 
the  minds  of  those  l^islators  by  whom  our  statute  of  de- 
scent was  framed.  Neither  the  limitations  of  the  civil  law 
nor  the  promptings  of  humanity  can  be  read  into  a  statute 
from  which,  without  question,  they  are  absent,  no  matter 
how  desirable  the  result  to  be  attained  may  be.  The  l^is- 
lature  of  this  state,  in  1873,  adopted  chapter  21,  Compiled 
Statutes,  providing  for  compensation  for  the  widow  and 
next  of  kin  of  a  person  wliose  death  is  caused  by  the 
wrongful  act  of  another,  even  when  such  wrongful  act 
amounts  to  a  felony.  This  created  a  right  of  action  which, 
but  for  the  statute,  would  have  had  no  existence.  The 
facts  of  the  case  at  bar  may  impress  upon  some  future 
legislature  the  necessity  of  an  amendment  of  our  law  of 
descent.  '  From  that  source  alone  can  such  an  amendment 
come.  Originally,  it  is  probable  that  the  necessity  for  the 
act  of  1873  was  suggested  by  a  case  of  hardship.  The  case 
at  bar  may  prompt  other  legislation  with  respect  to  our 
statute  of  descent. 
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As  the  case  of  Riggs  v.  Palmer  afforded  the  precedent 
which  strongly  influenced  this  court  in  reaching  the  con- 
clusion heretofore  announced,  it  will  be  profitable,  as  illus- 
trating the  dangers  attending  the  use  of  case  law,  to  call 
attention  to  a  portion  of  the  opinion  delivered  by  Judge 
Earle,  and  to  his  misplaced  reliance  upon  New  York  Mu- 
tual Life  Ins,  Go.  v.  Ai-mstrong,  aupra^  of  which  an  analy- 
sis has  hereinbefore  been  given.  He  said  :  *^  Besides,  all 
laws,  as  well  as  all  contracts,  may  be  cobtrolled  in  their 
operation  and  effect  by  general  fundamental  maxims  of  the 
common  law.  No  one  shall  be  permitted  to  profit  by  his 
own  fraud,  or  to  take  advantage  of  his  own  wrong,  or  to 
found  any  claim  upon  his  own  iniquity,  or  to  acquire  prop- 
erty by  his  own  crime.  These  maxims  are  dictated  by 
public  policy,  have  their  foundation  in  universal  law  ad- 
ministered in  all  civilized  countries,  and  have  nowhere  been 
superseded  by  statutes.  They  were  applied  in  the  decision  of 
the  case  of  New  York  Mtdual  Life  Ina.  Co.  v.  Armstiongf 
117  U.  S.,  591.  There  it  was  held  that  the  person  who 
procured  a  policy  upon  the  life  of  another,  payable  at  his 
death,  and  then  murdered  the  assured  to  make  the  policy 
payable,  could  not  recover  thereon.  Mr.  Justice  Field, 
writing  the  opinion,  said:  'Independently  of  any  proof  of 
the  motives  of  Hunter  in  obtaining  the  policy,  and  even 
assuming  that  they  were  just  and  proper,  he  forfeited  all 
rights  under  it  when,  to  secure  its  immediate  payment^  he 
murdered  the  assured.  It  would  be  a  reproach  to  the  ju- 
risprudence of  the  country  if  one  could  recover  insurance 
money  payable  on  the  death  of  a  party  whose  life  he  had 
feloniously  taken;  as  well  might  he  recover  insurance 
money  npon  a  building  that  he  had  willfully  fired.'^^  It  is 
apparent  from  this  quotation  that  the  author  of  the  opin- 
ion assumed  that  the  action  in  the  case  of  New  York  Mvn 
iual  Life  Ins,  Cb.  v.  Armstrong  was  brought  by  the  repre- 
sentative of  Hunter,  and  not  by  the  representative  of  the 
assured.     This  misapprehension  of  the  real  interests  in 
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controversy,  and  which  were  really  adjudicated  in  that  case, 
influenced  the  majority  of  the  court  of  appeals  of  New 
York,  and,  by  the  superadded  force  thereby  given  it, 
this  court  was  also  led  into  error  by  the  majority  opinion 
in  Rigff8  v,  Paimer.  From  the  application  of  an  improper 
rule  for  the  construction  of  'Statutes,  and  from  the  evident 
misconception  of  the  points  decided  in  New  York  Mutual 
Xife  Ins.  Co.  v.  Armstrongy  supra,  we  are  led  to  believe  that 
a  rehearing  was  very  properly  granted  in  this  case,  and  that 
it  should  be  determined  independently  of  the  controlling 
force  which  at  first  was  accorded  to  the  cases  cited,  as  sup- 
porting the  views  already  announced  in  the  opinion  hereto- 
fore filed.  • 

.  Reference  has  hereinbefore  been  confined  to  the  majority 
opinion  in  Riggs  v.  Palmer^  supra.  Two  of  the  seven 
judges,  constituting  that  court,  dissented.  Gray,  J.,  wrote 
the  dissenting  opinion,  in  which  he  said:  ''I  cannot  find 
any  support  for  the  argument  that  the  respondent's  succes- 
sion to  the  property  should  be  avoided  because  of  his  crimi- 
nal act,  wheu  the  laws  are  silent.  Public  policy  does  not 
demand  it,  for  the  demands  of  public  policy  are  satisfied 
by  the  proi)er  execution  of  the  laws  and  the  punishment  of 
the  crime.  There  has  been  no  convention  between  the  tes- 
tator and  his  legatee,  nor  is  there  any  such  contractual  ele- 
ment  in  such  a  disposition  of  property  by  a  testator  as 
to  impose  or  imply  conditions  in  the  legatee.  The  appel- 
lant's argument  practically  amounts  to  this :  That  as  the 
legatee  has  been  guilty  of  a  crime,  by  the  commission  of 
Which  he  is  placed  in  a  position  to  sooner  receive  the  bene- 
fits of  the  testamentary  provision,  his  rights  to  the  prop- 
erty should  be  forfeited,  and  he  should  be  divested  of  his 
estate.  To  allow  their  argument  to  prevail,  would  involve 
the  diversion  by  the  court  of  the  testator's  estate  into  the 
hands  of  persons  whom,  possibly  enough,  for  all  we  know, 
the  testator  might  not  have  chosen  or  desired  as  its  recipi- 
ents.    Practically  the  court  is  asked  to  make  another  will 
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for  the  testator.  The  laws  do  not  warrant  this  judicial  ac- 
tion, and  mere  presumption  would  not  be  strong  enough 
to  sustain  it/'  This  language  commends  itself  as  more 
nearly  correct  in  principle,  as  applied  to  the  case  at  bar, 
than  to  the  case  in  which  it  was  used,  for  in  the  latter  it 
applied  to  the  result  e£Pected  by  a  will  duly  executed  and  pro- 
bated. In  the  case  at  bar  there  is  prei^nted  for  determi- 
nation the  e£Pect  of  a  statute  under  and  by  virtue  of  which 
there  is  vested  a  certain  estate,  independently  of  every  other 
consideration  than  the  death  of  the  ancestor.  The  force  of 
this  distinction  is  the  more  apparent  when  we  recall  the 
fact  tliat  the  case  of  Rigga  v.  Palmer  was  brought  to  have 
the  will  of  the  testator  canceled  and  annulled  in  so  far  as 
it  devised  and  bequeathed  property  to  the  testator's  mur- 
derer. Under  such  circumstances  it  might  be  very  plausi- 
bly urged  that  if  the  testator  had  understood  that  his  mur- 
der had  been  contemplated  by  his  legatee  to  prevent  the 
possibility  of  a  revocation  of  the  bequest  to  him,  such  re- 
vocation would  have  s|)eedily  followed,  and  upon  this  as- 
sumption the  court  might  have  been  asked,  with  a  show  of 
propriety,  to  declare  the  revocation,  which,  but  for  the 
wrongful  act  of  the  legatee,  would  have  deprived  him  of 
the  bequest  in  his  favor.  It  is  not  to  be  understood  that 
we  undertake  to  determine  this  either  way.  What  we 
mean  is,  merely  to  illustrate  the  fact  that  in  the  case  of 
Riggs  v.  Palmer  the  question  of  properly  inferable  uncon- 
sum  mated  intention  might  have  been  plausibly  urged, 
while  in  the  case  at  bar  there  is  no  room  even  for  plausi- 
bility. 

The  case  of  Owens  v,  Oweixa^  100  N.  Car.,  240,  was 
where  a  widow  was  convicted  of  being  accessory  before  the 
fact  for  the  murder  of  her  husband.  She  afterwards 
brought  suit  to  have  her  dower  assigned  in  the  real  prop- 
erty of  which  her  husband  died  seized.  As  applicable  to 
tlie  facts  of  the  case  at  bar,  we  quote  from  the  opinion  de- 
livered in  that  case,  as  follows:  ''The  natural  feeling  in- 
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spired  by  her  proved  co-operation  in  the  unnatural  and 
wicked  act  of  taking  her  husband's  life^  and  thus  availing 
herself  of  the  generous  provision  of  the  law  that  secures 
her  surviving  a  home  for  life,  is  repugnant  to  a  claim  pre* 
ferred  under  such  circumstances  of  perfidy  to  the  marital 
relations.  In  the  absence  of  authority,  the  well  instructed 
and  able  judge  who  tried  the  cause  ruled  against  the  allow- 
ance of  dower,  as  it  would  in  fact  be  *  to  reward  crime'  by 
conferring  benefits  that  result  from  and  are  procured  by  its 
commission.  We  feel  ourselves  unable  to  concur  in  this 
conclusion,  for  the  reason  that,  while  the  law  gives  the 
dower  and  makes  it  paramount  to  the  claims  of  creditors 
even,  there  is  no  provision  for  its  forfeiture  for  crime,  how- 
ever heinous  it  may  be,  and  even  when  the  husband  is  its 
victim.  The  only  statutory  provision  which,  for  criminal 
misbehavior,  bars  an  action  prosecuted  for  the  reoovery  of 
dower  is  where  she  shall  commit  adultery,  and  shall  not  be 
living  with  her  husband  at  his  death.  *  *  *  As  there 
is  no  other  act  of  the  wife  which  by  statute  known  to  us 
works  a  forfeiture,  we  do  not  see  how  any  legal  obstacle 
can  be  in  the  way  of  her  seeking  to  get  what  the  law  in 
unqualified  terms  gives  her."  These  conclusions  have  the 
countenance  of  other  courts  of  more  limited  jurisdiction 
than  those  whose  views  have  been  given,  but  whose  powers 
of  discernment  should  not  therefore  be  underestimated. 

In  the  circuit  court  of  Pi'eble  county,  Ohio,  the  case  of 
Deem  v.  MiUiken  was  determined,  and  is  found  reported  in 
6  Ohio  Circuit  Court  Bep.,  357.  The  opinion  of  the  three 
judges  comprising  that  court  was  delivered  by  Shauck,  J. 
The  defendants  in  error,  by  their  answers  and  cross-peti- 
tions, alleged,  in  the  court  of  common  pleas,  that  Caroline 
Sharkey  died  intestate  January  11,  1889,  seized  in  fee  of 
certain  real  estate,  leaving  surviving  her  a  sou,  Elmer  L. 
Sharkey,  her  sole  heir  at  law;  that  thereafter  £lmer  eze-^ 
cuted  to  the  defendants  in  error  several  mortgages  to  secure 
the  payment  of  certain  promissory  notes.     Their  cross- 
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petition  contained  appropriate  averments  as  to  the  execu- 
tion of  the  notes  and  mortgages^  and  for  the  assertion  of  a 
lien  upon  said  real  estate  hy  virtue  thereof.  Answering 
this  cross-petition^  the  plaintiffs  in  error,  who  are  brothers 
and  sisters  of  said  Caroline  Sharkey,  deceased,  admitted 
that  said  Elmer  L.  Sharkey  was  the  son  and  only  child  of 
said  Caroline  Sharkey ;  that  she  died  intestate,  and  alleged 
that  on  or  about  the  lltli  day  of  January,  1889,  the  said 
Elmer  L.  Sharkey  murdered  his  mother  for  the  purpose  of 
succeeding  to  her  title  to  the  real  estate,  and  that  by  due 
process  of  law  he  had  been  hanged  on  December  19,  1890, 
wherefore  the  plaintiffs  in  error  alleged  that  said  real  estate 
did  not  descend  to  said  Elmer  L.  Sharkey.  In  the  court 
of  common  pleas  demurrers  to  these  answers  were  sus- 
tained, and  distribution  was  ordered  in  favor  of  the  .mort- 
gagees. In  the  opinion  delivered  in  the  circuit  court,  on 
error,  the  following  apt  and  forcible  language  occurs: 
''The  statute  of  descents  neither  recognizes  a  mischief  nor 
provides  a  remedy.  It  is  a  legislative  declaration  of  a  rule 
of  public  policy.  With  respect  to  remedial  statutes  the 
rule  quoted  has  frequent  and  salutary  operation.  The 
mischief  and  the  remedy  indicate  the  intention  of  the  legis- 
lature and  guide  the  court  in  giving  it  effect;  but  the  rule 
affords  no  warrant  for  adding  an  important  exception  to  a 
statute  which,  in  clear  language,  defines  a  rule  of  public 
policy.  Even  in  the  consideration  of  remedial  statutes 
courts  should  be  guided  by  the  maxim  Hndex  animi  sertnoy* 
and  the  interpretation  should  be  consistent  with  the  lan- 
guage employed.  Knowledge  of  the  settled  maxims  and 
principles  of  statutory  interpretation  is  imputed  to  the  l^is- 
lature.  To  the  end  that  there  may  be  certainty  and  uni- 
formity in  legal  administration,  it  must  be  assumed  that 
statutes  are  enacted  with  a  view  to  their  interpretation  ac- 
cording to  such  maxims  and  principles.  When  they  are 
regarded,  the  legislative  intent  is  ascertained.  When  they 
are  ignored,  interpretation  becomes  legislation  in  disguise. 
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The  well  considered  cases  warrant  the  pertinent  conclusion 
that  when  the  legislature,  not  transcending  the  limits  of  its 
power,  speaks  in  clear  language  upon  a  question  of  policy, 
it  becomes  the  judicial  tribunals  to  remain  silent.  (Hodden 
V.  Collector,  5  Wall.  [U.  S.],  107;  HyaU  v.  Taylor,  42  N. 
Y.,  258;  In  re  Powers,  25  Vt.,  261;  State  v.  Liedtke,  9 
Neb.,  468;  Flint  Plank  Road  Co.  v.  WoodhuU,  25  Mich., 
d9;  Jewell  v.  Weed,  18  Minn.,  272;  Woodbury  v.  Berry,  18 
O.  St.,  456;  Bruner  v.  Bn'ggs,  39  O.  St.,  478;  'Kent  v. 
Mahaffey^  10  O.  St.,  204.)  The  decision  in  Riggs  v.  Palmer 
is  tlie  manifest  assertion  of  a  wisdom  believed  to  be  supe- 
rior to  tha£  of  the  legislature  upon  a  question  of  policy. 
Chief  Justice  Redfield  {In  re  Powers)  observes:  'It  is 
scarcely  necessary,  we  trust,  at  this  late  day,  to  say  that  the 
judicial  tribunals  of  the  state  have  no  concern  with  the 
policy  of  legislation.'" 

It  is  unnecessary  to  enlarge  upon  this  subject.  We  can- 
not, however,  forbear  observing  that  the  title  vested  in 
Leander  Shellenberger  by  operation  of  law,  and  was  de- 
pendent upon  no  condition,  not  even  his  acceptance.  Upon 
the  death  of  Maggie  Shellenberger,  the  title  vested  in  her 
father  eo  insianti.  The  language  of  section  30,  chapter 
23,  Compiled  Statutes,  is  comprehensive  and  free  from  am- 
biguity, and  we  have  been  able  to  find  no  justification  for 
interference  with  it. 

The  former  opinion  filed  in  this  case  is  disapproved  and 
the  judgment  of  the  district  court  is 

Affirmed. 
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State  op  Nebraska,  ex  rel.  First  National  Bank    S  ^1 
OF  Stanton,  Nebraska,  v.  H.  E.  Owen  bt  al. 

Filed  June  27,  1804.    No.  5623. 

1.  County   Boards:    Duties:   Depositories:    Applications: 

Bonds.  UDder  the  provisions  of  chapter  50,  Session  Laws  of 
1891,  it  is  the  duty  of  the  ooantj  board  to  act  on  the  proposi- 
tions of  each  bank  to  become  a  depository  of  carrent  fands  of 
the  oonnty,  as  well  as  to  approve  the  bond  incident  to  that  re- 
lation. 

2.  : : :  Mandamus.     The  mere  fact  that  a  county 

treasurer  has  assumed  to  designate  the  bank  in  which  he  him- 
self shall  deposit  current  funds  of  the  county,  and  to  fix  the 
penal  sum  of  the  necessary  bond,  confers  upon  the  bank  desig- 
nated no  right  by  mandamu9  to  compel  the  county  board  to  ap- 
prove the  sufficiency  of  the  sureties  on  such  bond. 

Original  application  for  mandamua. 

John  A.  Ekrkardt,  for  relator. 

C.  C.  MoNiah,  W.  W.  Young,  A.  A.  Kearney,  and  Bamea 
&  Tyler,  contra. 

Ryan,  C. 

This  was  an  original  application  in  this  oonrt,  made  in 
1892,  for  a  mandamus  to  compel  H.  E.  Owen,  F.  P.  Car- 
roll, and  John  W.  Tyler,  county  commissioners  of  Stanton 
county,  to  approve  a  bond  for  the  safe  keeping  of  the  current 
funds  of  Stanton  county.  The  county  treasurer  was  made 
a  defendant,  the  prayer  as  to  him  being  that,  upon  the  ap- 
proval of  the  bond  above  referred  to,  he  should  be  required 
to  deposit  the  said  funds  with  the  relator,  the  First  National 
Bank  of  Stanton.  This  last  prayer  was  entirely  unnecessary^ 
for  from  the  whole  record,  including  briefs  of  counsel,  it  is 
very  evident  that  the  said  treasurer  was  exceedingly  anx- 
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ious  to  raake  the  deposit  accordiog  to  the  relator's  prayer. 
This  county  treasurer  received  the  application  of  the  re- 
lator, approved  it  and  accepted  it,  provided  a  bond  of 
$50,000  should  be  given  and  be  accepted  by  the  county 
board^  and  said  board  was  immediately  notified  of  this  ac- 
tion of  the  treasurer.  The  case  was  referred  for  findings 
as  to  certain  facts  alleged  to  exist.  The  referee  found,  and 
it  is  uncontradicted,  that  the  county  treasurer  was  a  stock- 
holder and  director  of  the  relator.  On  the  12th  of  July, 
1892,  Mr.  Pilger,  the  county  treasurer,  notified  the  relator 
that  its  proposition  had  been  accepted.  The  Stanton  State 
Bank,  on  the  14th  of  July,  offered  to  pay  for  the  privilege 
of  keeping  the  deposits  five  per  cent  per  annum,  reckoned 
on  the  daily  average  balances.  This  was  one  and  one-half 
per  cent  higher  than  had  been  ofiered  by  the  relator.  It 
was  found  by  the  referee  that  Mr.  Carroll,  one  of  the 
county  commi.ssioners,  was  a  stockholder  and  director  io 
the  aforesaid  Stanton  State  Bauk,  but  it  was  also  found 
that  each  of  the  two  banks  was  solvent,  and  no  doubt  is 
suggested  as  to  the  sufficiency  of  the  bond  of  either.  The 
question  presented  is,  whether  or  not  the  county  commis- 
sioners should  by  mandamus  be  compelled  to  approve  the 
bond  tendered  by  the  relator. 

Chapter  60  of  the  Session  Laws  of  1891  requires  the 
county  treasurer  of  every  county  in  this  state  to  deposit  at 
all  times,  and  keep  in  deposit  for  safe  keeping,  in  state  or 
national  banks,  the  amounts  of  the  several  current  funds  on 
hand.  Payments  are  to  be  made  as  demanded  by  the  county 
treasurer,  on  his  check.  The  depository  banks  are  required 
to  pay  for  the  privilege  of  keeping  such  deposits  interest 
amounting  to  not  less  than  three  per  cent  per  annum  upon 
the  amounts  deposited,  subject  to  such  regulations  as  are 
imposed  by  law  and  the  rules  adopted  by  the  county  treas- 
urer for  holding  and  receiving  such  deposits.  For  the  se- 
curity of  the  funds  deposited,  the  county  treasurer  is  re- 
quired to  exact  from  the  depository  the  giving  of  a  bond 
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for  the  safe  keeping  and  payment  of  each  deposits  and  tiic 
accretions  thereof,  which  bond  shall  run  to  the  people  of 
the  county,  and  be  approved  by  the  county  board,  condi- 
tioned that  certain  statements  shall  be  made,  as  well  as  pay- 
ments, as  required  by  the  county  treasurer.  The  making 
of  profit,  directly  or  indirectly,  by  the  county  treasurer 
opon  the  funds  belonging  to  the  county,  or  improper  re- 
moval of  the  same,  is  made  punishable  by  fine  and  impris- 
onment. So  also  is  the  county  treasurer's  willful  failure  or 
refusal  to  perform  any  act  required  of  him  by  the  provisions 
of  the  chapter  under  consideration.  The  last  proviso  in 
this  act  is  in  the  following  language:  "Sec.  11.  Provided 
further,  That  no  treasurer  shall  be  liable  on  his  bond  for 
money  on  deposit  in  bank  under  and  by  direction  of  the 
proper  legal  authority,  if  said  bank  has  given  bond.''  The 
relator  asserts,  in  effect,  that  the  proper  legal  authority 
Quder  and  by  whose  direction  are  to  be  made  the  deposits 
in  bank  is  the  county  treasurer.  The  provisions  which 
have  any  reference  whatever  to  the  duty  of  the  county 
treasurer  under  this  act  have  been  set  forth  fully,  and  no- 
where therein  is  there  found  any  authority  for  him  to  direct 
in  what  bank  deposit  shall  be  made.  It  may  be  truly  said 
that  the  act  is  silent  as  to  this  matter.  In  such  event  re- 
sort must  be  had  to  the  law  in  force,  independently  of  this 
particular  statute.  The  general  supervision  of  county  af- 
fairs and  finances,  including  the  power  to  make  orders  re- 
specting the  property  of  the  county,  are  intrusted  to  the 
discretion  of  the  county  boards  of  the  several  counties. 
(Sec.  23,  ch.  18,  Com  p.  Stats.)  As  there  was  no  attempt 
by  the  provisions  of  chapter  60,  Session  Laws,  1891,  to 
amend  the  section  just  referred  to,  it  must  be  assumed  that 
the  reference  to  "proper  legal  authority"  in  section  11, 
chapter  50,  aforesaid,  was  to  the  county  board,  except  in 
so  far  as  by  law  it  was  otherwise  specially  provided.  It 
would  be  anomalous  to  hold  that  this  section  (11)  recog- 
nized the  county  treasurer  as  the  proper  legal  authority  to 
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designate  in  what  bank  deposits  should  be  made,  when  hj 
the  very  &ct  of  oomplianoe  with  snch  requirement  made  by 
himself  he  is  released  from  liability  on  his  bond.  As  if 
to  illustrate  the  practical  working  of  such  a  oonstructiony 
the  county  treasurer  in  this  case  seeks  to  have  designated 
as  the  place  of  deposit  a  bank  in  which  he  is  a  stockholder 
and  an  o£Scer.  The  act  expressly  provided  that  he  should 
be  punished  if  he  made  any  profit,  directly  or  indirectly, 
on  any  county  money  with  the  custody  of  which  he  was 
intrusted,  and  yet  this  court  is  asked  upon  his  designation 
of  the  place  of  deposit  to  require  the  county  board  to  enable 
him  indirectly  to  make  such  profit,  by  approving  the  bond 
which  he  has  seen  fit  to  require.  A  mandamus  will  lie  for 
no  such  purpose.  It  may  be  said  that  one  of  the  county 
commissioners  is  a  stockholder  and  director  of  tlie  Stanton 
State  Bank.  He  is  refusing  to  act,  however,  and  for  this 
reason  a  proceeding  in  m^andamus  is  being  prosecuted  as 
against  him.  If  he  is  acting  as  a  partisan  of  the  Stanton 
State  Bank,  he  is  reflecting  little  credit  upon  himself  as  an 
officer  of  the  county,  and  is  very  censurable.  We  are  not 
justified  in  ascribing  to  him  so  base  a  motive,  and  even  if 
we  did,  there  are  two  other  members  of  this  board  and 
they  could  be  safely  trusted  to  act, — ^at  least  the  statute  de> 
volves  the  duty  upon  a  majority  of  the  county  board.  The 
presumption  is  that  they  will  perform  their  duty  according 
to  law,  and  upon  them  must  devolve  this  responsibility. 
The  relator  has  shown  no  reason  whatever  for  the  issue  of 
the  writ  prayed  and  it  is  accordingly  denied. 


Writ  denied. 
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Leopold  Doll  ett  al.  v.  Charles  Crume. 
Filed  Junb  27, 1894.    No.  5663. 

1.  Contracts:  Consideration:  Hunioipal  Cohpobations.   The 

ftwardiDg  of  a  contract  by  a  muDiclpal  oorporation  for  an  im- 
provement for  it  is  a  saflSc'ent  coDsideration  to  support  the 
promise  of  a  contractor,  made  to  the  corporation,  to  pay  for  all 
labor  and  material  famished  him  in  ezecating  said  contract. 

2.  Munioipal  CorporationB:   Authority  to   Rbquibb  Ooh- 

TBAOTOS  TO  GlVE  BOND  TO  PAY  FOB  LABOB  AND  MATERI- 
ALS. Neither  an  express  statute  of  the  state  nor  an  ordinance 
of  a  mnnicipal  oorporation  is  necessary  to  its  authority  to  re- 
quire of  its  contractor  a  bond  to  pay  for  all  labor  and  material 
tumished  him  in  the  execution  of  his  contract  with  such  cor- 
poration. 

3.  :  .     Sample  v.  Hale,  34  Neb.,  220,  and  Lyfnan  v,  CUff 

of  Lincoln,  38  Neb.,  794,  followed  and  reaffirmed. 

4.  ActioiiB:   Pbomise  fob  Benefit  of  Thibd  Person.    Where 

one  person  makes  a  promise  to  another  for  the  benefit  of  a  third 
person,  such  third  person  can  maintain  an  action  upon  the  prom- 
ise, although  the  consideratiou  does  not  more  directly  from 
him.  Shamp  v,  Meyer,  20  Neb.,  223,  and  BameU  9.  Fratt,  37 
Neb.,  349,  followed  and  reaffirmed. 

6.  Bonds:  Pbincipal  and  Surety:  Contracts  with  Munici- 
pal CoBPOBATiONS:  EsTOPPEL.  The  city  of  South  Omaha  let 
a  contract  for  gracing  its  streets  to  one  Davis.  McGavock  and 
Doll  signed  the  contract  as  sureties  for  Dnvis.  The  contract 
provided  that  Davis  should  be  paid  forty-five  per  cent  of  the  es- 
timated cost  of  the  work  when  two- thirds  of  it  was  completed; 
that  Davis  would  complete  ihe  work  in  one  hundred  and  eighty 
days;  that  he  would  pay  for  all  labor  and  material  furnished 
him  in  executing  his  contract;  that  **8aid  parties  of  the  third 
part  [McGavock  and  Doll]  hereby  guaranty  that  the  said  party 
of  the  second  part  [Davis]  will  well  and  truly  pertbrm  the  cove- 
nant hereinbefore  contained  to  pay  all  laborers  employed  on 
said  work;  and  if  said  laborers  are  not  paid  in  full  by  said 
party  of  the  second  part,  that  said  third  party  hereby  agrees  to 
pay  for  said  labor,  or  any  part  thereof,  which  shall  not  be  paid 
by  said  second  party  within  ten  days  after  the  money  for  said 
labor  becomes  due  and  payable."    On  completion  of  two- thirds 
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of  the  work  the  city  paid  Davis  ninety  per  cent  of  the  estiniated 
cost  thereof.  The  city  granted  Davis  an  extension  of  time  for  the 
completion  of  his  coptract  beyond  the  time  fixed  therein.  One 
Crnme  sned  McGavock  and  Doll  for  the  valne  ol  labor  he  bad 
performed  for  Davis  under  his  contract  with  the  city.  BM^  (1) 
That  the  contract  between  the  city  and  Davis  and  hia  sureties, 
and  the  promises  and  liabilities  of  the  latter  thereon,  were  of  a 
dnal  nature, — a  promise  to  the  city  that  Davis  should  perfbrm 
the  work  in  the  time  and  manner  he  had'  agreed,  and  a  promise^ 
in  effect,  to  Ciume  to  pay  him  for  the  labor  he  should  perform 
for  Davis;  (2)  that  the  city's  overpaying  Davis  and  extending 
the  time  of  performance  of  his  contract  did  not  release  the 
sureties  from  their  contract  to  pay  Davis'  laborers;  (3)  that  If 
the  city  had  precluded  itself  from  calling  on  the  sureties  to  make 
good  to  it  any  de&ult  of  Davis,  its  acts  did  not  estop  the  labor- 
ers of  Davis  from  enforcing  against  the  sureties  their  contracts 
and  promises. 

Erbob  from  the  district  court  of  Douglas  county.  Tried 
*below  before  Doane,  J. 

Chy  B.  C,  Read  and  Francis  A.  Brogan,  for  plaintifb  in 
error. 

George  A.  Magney,  oorUra, 

Bagan,  C. 

On  the  28th  day  of  January,  1890,  one  Oliver  Davit 
entered  into  a  contract  with  the  city  of  South  Omaha  to 
grade  certain  of  its  streets.  By  the  terms  of  this  contract 
Davis  was  to  have  the  work  completed  in  one  hundred  and 
eighty  days  from  the  date  of  the  contract.  He  promised 
not  to  assign  the  contract  nor  sublet  the  work.  The  city,/ 
on  its  part,  agreed  to  pay  him  for  the  work  certain  of  its 
warrants  drawn  on  certain  funds.  Davis  was  first  to  grade 
L  street,  and  when  that  was  completed  was  to  have  forty-^ 
five  per  cent  of  the  estimated  cost  of  grading  that  street; 
and  when  two-thirds  of  all  the  work  was  completed  he  was 
to  have  another  estimate  of  forty-five  per  cent  of  the  cost 
of  the  work  completed.     This  contract  between  Davis  and 
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the  city  was  also  signed  by  Ijeopold  Doll  and  Alexander 
MeGavock  and  they  signed  as  sureties  for  Davis.  The 
work  was  not  completed  in  one  hundred  and  eighty  days. 
The  city,  instead  of  making  payments  to  him  of  forty-five 
per  cent  of  the  cost  of  the  work  done,  paid  him  ninety  per  - 
cent  of  the  estimated  cost  of  such  work.  On  the  31st  day 
of  May,  1890,  Davis  assigned  all  his  interest  in  the  con-\ 
tract  to  a  bank,  and  on  September  8, 1890,  the  city  granted 
to  Davis  a  further  time  in  which  to  complete  the  work 
under  the  contract  The  contract  contained  two  provisions, 
as  follows:  . 

"The  second  party  [Davis]  further  agrees  that  he  will    : 
pay  all  laborers  and  material-men  on  the  work  embraced  ' 
in  this  contract." 

''Said  parties  of  the  third  part  [Doll  and  MeGavock] 
hereby  guaranty  that  the  said  party  of  the  second  part 
[Davis]  will  well  and  truly  perform  the  covenant  herein- 
before contained  to  pay  all  laborers  employed  on  said  work; 
and  if  said  laborers  are  not  paid  in  full  by  said  party  of 
the  second  part,  that  said  party  of  the  third  part  hereby 
agrees  to  pay  for  said  labor,  or  any  part  thereof,  which 
shall  not  be  paid  by  said  second  party  within  ten  days  after 
th^  money  for  such  labor  becomes  due  and  payable;  and 
I  this  provision  shall  entitle  any  and  all  laborers  performing 
^  labor  on  the  improvements  to  be  done  under  this  contract 
to  sue  and  recover  from  said  third  parties,  or  either  of 
them,  the  amount  due  and  unpaid  to  them,  or  either  of 
them,  by  said  second  party;  but  said  third  party  shall  not 
be  liable  on  this  guaranty  on  account  of  said  labor  beyond 
$16,000,  the  estimated  cost  of  the  labor  on  said  work.'' 

One  Charles  Crume  sued  Leopold  Doll  and  Alexander 
MeGavock  on  this  contract,  in  the  district  court  of  Doug- 
las county,  for  labor  which  he  had  performed  for  Davis 
under  his  contract  with  the  city  of  South  Omaha.  Crume 
had  a  verdict  and  judgment  and  Doll  and  MeGavock  briug 
the  case  here  for  review.  • 
46 
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1.  The  first  argument  relied  on  here  for  a  reversal  of 
this  judgment  is  that  the  city  of  South  Omaha  had  no 
authority  or  capacity  to  exact  from  the  contractor  or  his 
sureties  a  condition  that  they  pay  the  claims  of  lal>orers. 
This  question  was  before  this  court  in  Sample  v.  HcUe,  34 
Neb.y  220,  and  decided  adversely  to  the  contention  of  the 
plaintiffs  in  error.  In  that  case  the  board  of  public  lands 
and  buildings  of  the  state  of  Nebraska  had  awarded  a  con- 
tract for  the  erection  of  a  public  building  to  one  John 
Layne.  Layne  promised  in  his  contract  with  the  state 
hoard  that  he  would  pay  for  all  labor  and  material  fur- 
nished him  in  the  erection  of  the  building.  To  sicure  the 
performance  of  Layne's  contract  he,  as  principal,  and  one 
Hale  and  one  Sweet,  as  sureties,  executed  a  bond  to  the 
state  of  Nebraska.  Sample  furnished  Layne  certain  ma- 
terial which  he  used  in  the  construction  of  the  building 
contracted  for  with  the  state.  The  material  not  having 
been  paid  for.  Sample  sued  Hale  and  the  sureties  on  his 
bond  for  the  value  of  the  material.  The  defense  in  the 
district  court  was  that  the  said  board  had  no  right  to  in- 
sert in  the  contract  the  provision  requiring  Layne  to  pay 
for  labor  and  material  furnished  him.  This  defense  was 
sustained  by  the  district  court  and  Sample  brought  the  case 
to  this  court  on  error,  where  the  judgment  of  the  district 
court  was  reversed  and  the  defense  set  up  in  the  district 
court  overruled.  The  opinion  was  written  by  Maxwell, 
C.  J.,  and  in  the  syllabus  of  the  case  it  is  said :  ^'  The  state, 
when  constructing  a  public  building,  is  chargeable  with 
the  moral  duty  to  protect  the  persons  who  furnish  lalx)r 
and  material  for  the  erection  of  the  building  as  far  as  pos- 
sible. Therefore,  the  provision  in  a  contract  for  the  erec- 
tion of  such  building  by  which  the  contractor  'agre«cS  to 
pay  off  und  settle  in  full  with  the  parties  entitled  thereto 
all  accounts  and  claims  that  may  become  due  by  reason  of 
laborers'  and  mechanics'  wages,  or  for  materials  furnished 
or  services  rendered,  so  that  each  and  all  persons  may  re- 
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oeive  his  and  their  just  dues  in  that  behalf/  is  not  in  ex- 
cess of  the  powers  of  the  board  of  public  lands  and  build- 
ings, and  the  sureties  on  the  contractor's  bond  for  the 
fisiithful  performance  of  the  contract  will  be  liable  for  debts 
arising  under  the  above  provision."  The  question  was 
again  before  this  court  in  Lyman  v.  City  of  Lincoln^  38 
Neb.,  794.  In  that  case  the  city  of  Lincoln  had  awarded 
a  rontruct  for  the  erection  of  an  engine  iiouse  to  Layne  & 
Sweet.  Tlie  contract  contained  a  provision  that  they  would 
pay  for  all  labor  and  material  furnished  them  in  the  con- 
struction of  the  engine  house.  They  gave  a  bond  to  the 
city  to  faithfully  perform  their  agreement.  Lyman  fur- 
nished Layne  &  Sweet  certain  material  which  they  used  in 
the  construction  of  the  engine  house  and  failed  to  pay  for. 
He  then  sued  Layne  &  Sweet  and  their  sureties  on  the 
bond  they  had  given  to  the  city  for  the  balance  remaining 
due  him  from  Layne  &  Sweet  for  the  material  he  had  fur- 
nished them.  The  sureties  demurred  to  this  petition  and 
the  district  court  sustained  the  demurrer.  Lyman  prose- 
cuted a  petition  in  error  to  this  court,  and  it  was  held  that 
the  awarding  of  the  contract  by  the  city  to  Layne  &  Sweet 
was  a  sufficient  consideration  to  support  their  promise  to 
pay  for  the  labor  and  material  furnished  them  in  the  per- 
formance of  said  contract;  and  that  the  existence  of  an 
express  statute  or  ordinance  of  the  city  of  Lincoln  was  not 
necessary  to  the  authority  of  the  city  to  require  of  Layne 
&  Sweet  a  bond  to  pay  their  material-men  and  laborers. 
We  think  these  cases  state  the  rule  correctly  and  we  ad- 
here to  them. 

2.  The  next  argument  is  that  Crume  cannot  maintain 
this  action;  that,  as  the  bond  runs  to  the  city  of  South 
Omaha,  it,  and  it  alone,  can  sue  thereon.  This  question 
was  before  this  court  in  Shamp  v.  Meyei*,  20  Neb.,  223, 
where  it  was  held  that  ^' where  one  makes  a  promise  to 
another  for  the  benefit  of  a  third  person,  such  third  per- 
son can  maintain  an  action  upon  the  promise,  though  the 
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coDsideration  does  nbt  move  directly  from  hitn.''  IniSbf?^ 
pie  V.  HaUf  gup*a,  this  case  was  reaffirmed.  This  question 
was  again  before  this  coart  in  Barnetl  v.  Pratt,  37  Neb., 
349,  and  the  doctrine  of  Shamp  v.  Meyer,  supra,  was  again 
adhered  to,  and,  in  addition,  the  court  held  that  a  promise 
made  by  one  to  another  for  the  benefit  of  a  third  party 
and  omitted  from  a  written  contract,  might  be  proved  by 
parol  where  the  promisee  was  induced  to  execute  the  writ- 
ing on  the  faith  of  the  oral  promise. 

3.  The  third  argument  of  the  plaintiffs  in  error  is  that 
as  they  are  sureties  of  Davis  for  the  performance  of  his 
contract  with  the  city,  they  have  been  released  and  are 
not  liable  on  said  contract  by  reason  of  the  fact  of  the  city's 
paying  Davis  ninety  per  ceut  instead  of  forty-five  per  cent 
of  the  estimated  cost  of  the  work  performed  by  him,  and 
by  reason  of  the  extension  by  the  city  of  the  time  allowed 
Davis  for  completing  his  work  under  the  contract  To 
sustain  this  contention  we  are  cited  by  counsel  for  the 
plaintiffs  in  error  to  Brennan  v.  Clark,  29  Neb.,  886, 
Dorsey  v.  McGee,  30  Neb.,  657,  and  BtU  v.  Paul,  35  Neb., 
240.  None  of  these  cases  are  in  point.  These  are  all  cases 
in  which  the  owner  sued  the  contractor  and  his  sureties  for 
the  contractor's  failure  to  perform  his  contract  with  the 
owner.  If  this  was  a  suit  by  the  city  of  South  Omaha 
against  Davis  and  his  sureties  for  some  default  of  Davis  in 
the  manuer  or  time  of  performing  the  work  for  the  city, 
then  the  acts  of  the  city  in  extending  the  time  to  Davis  in 
which  to  perform  his  contract,  and  in  overpaying  him  on 
the  work  performed,  might  be  a  defense  to  the  plaintiffs  in 
error;  but  this  is  not  a  suit  by  the  city.  The  contract 
entered  into  by  Davis  as  principal,  and  the  plaintiffs  in 
error  as  sureties,  was  dual  in  its  nature.  By  this  contract 
Davis  promised  the  city  that  he  would  do  a  certain  work 
in  a  certain  manner  at  a  certain  time,  and  the  plaintiffs  in 
error  guarantied  to  the  city  that  Davis  would  perform  his 
promises ;  and  by  the  contract  made  with  the  city,  Davb 
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and  plaiutii!s  in  error,  in  effect,  also  promised  Crume  that 
they  would  pay  him,  Crume,  for  any  labor  which  he  might 
perform  for  Davis  in  carrying  out  his  contract  with  the 
city.  The  case  then  stands  precisely  as  if  Davis  and  the 
plaintiffs  in  error  Iiad  made  the  written  promise  directly  to 
Crume  instead  of  to  the  city.  Now,'how  can  it  be  said 
tiiat  any  act  of  the  city  in  overpaying  Davis  or  extending 
the  time  in  which  he  might  perform  his  contract  with  the 
city  release  Davis  and  the  plaintiffs  in  error  from  their 
contract  made  with  Crume?  It  may  be  that  the  city,  by 
its  actions,  has  precluded  itself  from  recovering  from  the 
plaintiffs  in  error  for  any  default  of  Davis  in  the  premises, 
but  it  by  no  means  follows  that  the  city's  action  estops 
Crume.  Suppose  that  Davis  had  borrowed  one  hundred 
dollars  for  ninety  days  from  a  bank,  and  given  his  note 
therefor,  which  note  had  been  signed  by  the  plainti£&  in 
error  as  sureties.  Now  if  the  bank,  without  the  knowledge 
of  the  plaintiffs  in  error,  had  extended  the  time  of  the  pay- 
ment of  this  note,  then  such  extension  would  have  released 
the  sureties  from  liability  thereon ;  but  in  the  case  sup- 
posed, if  at  the  time  Davis  borrowed  the  money  plaintiffs 
in  error  had  promised  the  bank  that,  in  consideration  of  its 
lending  the  money  to  Davis,  they  would  pay  a  debt  of  $10 
which  he  owed  to  C,  then  any  agreement  between  Davis 
and  the  bank  for  an  extension  of  the  time  of  payment  of 
the  note  would  not  affect  C.  There  is  no  difference  in 
principle  in  the  case  at  bar  and  the  one  supposed.  Here 
Davis  and  his  sureties  promise  the  city  that  Davis  will  do 
certain  things  for  it,  and  they  also  promise  the  city  that 
Davis  will  pay  certain  debts  to  third  parties,  the  consider* 
ation  for  both  promises  being  the  letting  of  the  contract  by 
the  city  to  Davis.  In  other  words,  there  were  two  con- 
tracts with  one  consideration  to  support  both.  There  is  no 
error  in  the  record  and  the  judgment  of  the  district  court  is 


\^ 


Affirmed. 
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1 41  g^  Beatrice  Gas  Company  v.  Hiram  R.  Thomas. 

fM  107|  Filed  Junk  27, 1894.    No.  6816. 

!•  Nuisance:  Poll^tiok  of  Well:  Damages.  One  who  oo!- 
lects  i^jarioos  or  offensive  matter  apon  his  premises,  which,  by 
percolation,  transmiatiioo  throagh  subterranean  streams,  or  oth- 
•rwise,  pollutes  his  neighbor's  well,  is  liable  for  the  damages 
thereby  sustained. 

%  :  — :  Scienter.     It  is  not  necessary  for  the  recovery 

of  such  damages  that  the  fact  of  the  contamination  of  plaintiff's 
well  was  known  by  the  defendant.  It  is  sufficient  that  such 
contamination  was  the  natural  and  probable  consequence  of  de- 
fendant's acts. 

3.  :  :  Damages.     Where  an  injury  of  such  character 


causes  permanent  and  irremediable  damage  to  plaintiff  ^s  land, 
the  plaintiff  should  recover  in  one  action  all  damages,  present 
or  prospective;  but  if  the  injury  was  temporary  in  its  character 
and  capable  of  being  avoided  in  the  future  without  permanent 
injury  to  plaintiff's  land,  damages  can  only  be  recovered  up  to 
the  oommenceraent  of  the  action,  the  injury  then  being  in  the 
nature  of  a  continuing  nuisance. 

4.  :  :   :  Evidence.     The  fgust  that  the  ii^ury 

could  be  avoided  by  digging  a  new  well  would  not  be  a  bar  to 
the  action,  but  would  be  admissible  in  mitigation  of  damages 
by  restricting  the  plaintiff  to  such  recovery  as  would  compen- 
sate him  for  reasonable  expenses  incurred  in  avoiding  the  iignry. 

&  Witnesses:  Evidence  of  Pollution  of  Well.  The  plaint- 
iff having  introduced  evidence  that  other  wells  in  the  neighbor- 
hood of  the  source  of  pollution  complained  of  were  likewise 
affected,  hcldf  that  evidence  on  behalf  of  the  defendant  to  show 
that  oiher  welln  situated  at  a  great  distance  from  such  aonrce 
were  also  likewise  affected  was  admissible. 

Error  from  the  district  court  of  Gage  county.     Tried 
below  before  Broady,  J. 

The  facts  are  stated  in  the  opinion. 

W.  8.  SummerSf  for  plaintiff  in  error: 

The  petition  does  not  state  a  cau^e  of  action.  (Brown  t;. 
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Illius,  27  Conn.,  84* ;  Terry  v.  Hunger,  49  Hun  [N.  Y.], 
660;  City  of  Oreencasile  v,  Hazdett,  23  Ind.,  186;  Bal- 
lard V.  Tomlinson,  26  L.  R.,  Ch.  Div.  [Eng.],  194 ;  Ufjohn 
V,  Board  of  Health,  46  Mich.,  642.) 

If  offensive  matter  percolated  from  defendant's  condense 
well  and  polluted  the  water  in  plaintiff's  well  and  thereby 
became  a  private  nuisance,  it  was  a  continuing  nuisance. 
(Sherman  v.  Fall  River  Iron  Works  Co.,  2  Allen  [Mass.], 
624.) 

Where  a  nuisance  is  a  continuing  one^  in  consequence  of 
which  damages  are  sustained,  recovery  is  limited  to  dam- 
ages which  accrued  before  the  action  was  brought.  {Omaha 
&  R.  V.  R.  Co.  V.  Standen,  22  Neb.,  343;  Close  v.  8amm, 
27  la.,  503;  Nashville  v.  Comar,  88  Tenn.,  415.) 

The  manufacture  of  gas  is  not  a  nuisHuce  per  se.  It  is 
a  lawful  and  necessary  business.  If  gas  escapes  from  the 
mains  of  a  gas  company  or  from  its  gas  works,  or  if  sub- 
stances escape  from  its  condense  well,  it  is  not  liable  for  in- 
juries that  may  result  therefrom,  in  the  absence  of  proof 
that  it  was  negligent  in  the  construction  or  care  of  its  plant. 
{Strawbridge  v.  City  of  Philadelphia,  13  Reporter  [Pa.], 
216.) 

Reasonable  care  was  exercised  by  defendant  in  the  dis- 
position of  the  waste  substances  from  its  gas  works.  It 
was  not  liable  for  damages  alleged  to  have  been  sustained 
by  the  plaintiff  before  it  received  notice  of  the  alleged  in- 
jury. {Bartlett  v.  Boston  Oas  Light  Co.,  122  Mass.,  209; 
Holly  V.  Boston  Gas  Light  Co.,  8  Gray  [Mas.^.],  123;  Hunt 
V.  Lowell  Oas  Light  Co.,  1  Allen  [Maw*.],  343;  Terry  v. 
Giy  of  New  York,  8  Bosw.  [N.  Y.],  504.) 

It  was  the  plain  duty  of  the  plaintiff  to  have  attempted 
to  secure  another  supply  of  water,  and  to  have  thus  miti- 
gated the  alleged  damages  to  his  premises.  He  was  not 
entitled  to  damages  for  permanent  injuries  thereto.  {L(yng  v. 
Clapp,  15  Neb.,  417;  Chase  v.  New  York  C.  R.  Co.,  24 
Barb.  [N.  Y.],  273;  Bisher  v.  Richards,  9  O.  St.,  495; 
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Campbell  V,  Miiteribergery  26  La.  Ann.,  72;  Terry  v.  New 
York,  8  Bosw.  [N.  Y.],  604 ;  Van  Pelt  v.  City  of  Davenport, 
42  la.,  308;  Simpson  v.  City  of  Keokuk,  34  la.,  568;  Bar- 
rick  V.  Schiffer decker y  123  N.  Y.,  52;  Nashville  v,  Comar^ 
88  Tenn.,  415;  Sutherland,  Damages,  sees.  85, 165.) 

12.  W.  8abin  and  /.  B,  Belts,  contra: 

The  defendant  gas  company  is  liable  if  it  so  constrocted 
its  cess-pool  thftt  the  foul  and  noxious  substances  therefrom 
saturated  the  ground  and  penetrated  the  hidden  and  un- 
known veins  of  water  feeding  the  plaintiff's  well.  {Kin- 
naird  v.  Standard  OU  Co.,  12  S.  W.  Rep.  [Ky.],  937;  Ot- 
tawa  Gas  Light  Co.  v.  OraJiam,  28  111.,  74;  Fottstown  Oas 
Co.  V.  Murphy,  39  Pa.  St.,  257 ;  Columbus  Gas  Light  Co. 
V.  Freeland,  12  O.  St.,  392;  Pensaoola  Gas  Co,  v.  PAley,^ 
6  So.  Rep.  [Fla.],  693;  Collins  v.  Chartiers  Valley  Gas 
Co.,  21  Atl.  Rep.  [Pa.],  147;  Ball  v.  Nye,  99  Mass.,  582; 
Wood,  Nuisances,  sees.  114,  116,  116.) 

It  was  proper  to  introduce  proof  of  damages  up  to  the 
time  of  trial.  (1  Sutherland,  Damages,  pp.  187,  193, 196; 
3  Sutherland,  Damages,  pp.  409-419;  Cooper  v.  Randall, 
59  111.,  321 ;  Hayden  v.  Albee,  20  Minn.,  159.) 

It  was  unnecessary  for  plaintiff  to  give  defendant  notice 
before  (he  commencement  of  the  action.  (Bohan  v.  Port  Jer- 
vis  Gas  Light  Co.,  25  N.  E.  Rep.  [N.  Y.],  246;  Cooper  v. 
Randall,  53  III.,  22;  People  v.  Detroit  White  Lead  Works, 
46  N.  W.  Rep.  [Mich.],  735 ;  Susquehanna  Fertilizer  Co.  v. 
Malone,  20  Atl.  Rep.  [Ind.],  900;  Dunsbackv.  Hollister, 
2  N.  Y.  Supp.  [N.  Y.],  94.) 

Irvine,  C. 

Thomas  brought  this  action  against  the  gas  company, 
alleging  that  the  plaintiff  was  the  owner  of  a  certain  lot 
in  South  Beatrice  and  had  been  such  owner  for  five  years, 
occupying  the  premises  as  a  homestead;  that  he  dug  a  well 
thereon  suitable  for  use ;  that  the  gas  company  operated 
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and  maiDtained  its  manufactory  one  block  from  the  prop« 
erty  of  the  plaintiff;  that  contiguous  to  this  factory  the  gas 
company  made  a  large  excavation  in  the  ground  reaching 
into  the  sand^  into  which  it  emptied  all  the  filth  and  waste 
coming  from  its  factory,  consisting  of  a  deadly  and  poison- 
ous liquid  which  was  absorbed  into  the  sand  and  by  said 
sand  carried  and  percolated  itself  from  the  cess-pool 
through  the  ground  to  the  plaintiff's  well,  rendering  the 
water  therein  unfit  for  use,  dangerous,  and  unwholesome ; 
that  by  reason  of  the  premises  the  plaintiff  had  lost  his 
well,  his  land  had  been  rendered  uufit  to  make  another 
well,  he  had  been  compelled  to  carry  water  necessary  for 
household  use  and  for  stock  for  a  long  distance ;  that  he 
had  expended  large  sums  of  money  in  efforts  to  remedy  the 
evil;  that  the  value  of  his  property  had  been  destroyed, 
all  to  his  damage  in  the  sum  of  $900.  The  answer 
amounted  to  a  general  denial.  There  was  a  trial  to  a  jury 
and  a  verdict  and  judgment  for  the  plaintiff  for  ^53.78, 
from  which  the  gas  company  prosecutes  error. 

The  evidence  on  the  trial  tended  to  show  that  the  gas 
company  sank  what  it  calls  a  '^condense  well ''  on  its  own 
property  at  a  distance  of  492  feet  from  plaintiff's  well ; 
that  into  this  condense  well  the  company  permitted  to  flow 
certain  wa^te  products ;  that  some  months  after  this  con- 
dense well  went  into  use  it  was  discovered  that  plaintiff's 
well  was  contaminated.  Some  time  afterwards  the  water 
became  wholly  unfit  for  use.  There  seems  here  to  be  a 
stratum  of  sand  between  beds  of  rock  and  clay.  The  con- 
dense well  reached  the  sand.  Plaintiff's  well  passed  through 
the  sand  and  into  the  rock.  The  odor  of  the  water  in 
plaintiff's  well  after  its  contamination  was  similar  to  the 
odor  in  the  neighborhood  of  the  condense  well.  The  odor 
resembled  that  of  naphtha,  and  there  was  evidence  tending 
to  show  that  the  gas  company  used  naphtha  in  its  process. 
During  the  trial  evidence  was  introduced  tending  to  show 
that  other  wells  in  the  neighborhood  of  plaintiff  had  been 
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coDtaminated  in  like  maDoer.  The  admissibility  of  this 
evideuce  under  ordinary  circumstances  would  be  at  least 
doubtful,  but  under  the  circumstances  of  this  case  we  think 
the  action  of  the  trial  judge  was  correct.  The  evidence 
first  came  in  in  connection  with  proof  that  the  plaintiff 
was  compelled  to  carry  all  the  water  for  his  household  use 
from  a  great  distance,  and  he  accounted  for  this  fact  by 
proving  that  a  nearer  well  was  polluted  in  the  same  man- 
ner as  his  own.  Moreover,  there  were  suggestions  in  the 
course  of  the  examination  of  witnesses  that  plaintiff 's  well 
had  been  polluted  by  the  voluntary  act  of  himself  or  some 
other  person.  After  this  evideuce  was  in,  and  near  the  close 
of  the  defendant's  case,  an  effort  was  made  by  the  gas  com- 
pany to  show  that  a  well  had  been  sunk  on  the  opposite 
side  of  the  river  and  that  the  water  obtained  in  that  well 
was  contaminated  in  the  same  manner.  This  evidence  was 
excluded.  The  record  does  not  show  how  far  this  well  was 
from  the  gas  works,  but  it  does  appear  it  was  in  another 
portion  of  the  city.  We  think  the  court  should  have  ad- 
mitted this  evidence.  The  fact  that  other  wells  at  a  con- 
siderable distance  were  likewise  polluted  would  not  con- 
clusively show  that  the  pollution  of  plaintiff's  well  was 
not  due  to  the  gas  company^  but  it  would  tend  in  that  di- 
rection, and  the  greater  the  distance  the  stronger  the  infer- 
ence would  be  that  the  cause  in  both  cases  was  a  general 
cause  affecting  the  whole  region,  and  not  the  act  of  the  gas 
company  complained  of.  We  are  aware  that  the  introduc- 
tion of  such  testimony  leads  to  the  danger  of  introducing 
collateral  issues  into  the  trial.  At  the  same  time  we  tliink 
that  such  evidence  was  material  and,  within  reasonable 
limits,  should  have  been  admitted,  especially  as  the  plaint- 
iff had  introduced  proof  of  the  contamination  of  neighbor- 
ing wells.  For  this  error  the  judgment  must  be  reversed, 
but  as  a  new  trial  must  be  had  it  is  proper  that  we  should 
consider  the  fundamental  questions  raised  by  the  record. 
The  gas  company  contends  that  there  could  be  no  lia- 
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bility  for  an  injury  of  the  character  complained  of.  This 
question  is  raised  by  the  assignment  that  the  petition  does 
not  state  a  cause  of  action,  and  by  exceptions  to  the  instruc- 
tionSy  which  were  to  the  effect  that  if  matter  in  the  condense 
well  percolated  through  the  ground  into  plaintiff's  well, 
polluting  the  water,  then  the  condense  well  was  a  nuisance, 
for  the  maintenance  of  which  the  plaintiff  was  entitled  to 
damage's.  The  law  on  the  subject^  as  stated  in  the  adjudi- 
cated (uses,  is  not  in  a  condition  very  satisfying  to  the 
reason.  Tiie  cases  are  so  numerous  that  a  complete  re- 
view would  be  unprofitable  and  almost  impossible.  We 
shall  select  certain  cases  which  are  probably  those  most  fre- 
quently cited  and  those  which  have  served  as  landmarks 
for  the  discussion. 

In  a  number  of  oases,  df  which  Adon  v,  Blundell,  12  M. 
&  W.  [£»g.])  32^9  is  representative,  it  has  been  held  that 
the  law  in  relation  to  surface  water*courses  is  not  applica- 
ble to  subterranean  streams,  and  that  a  proprietor  has  no 
cause  of  action  because  of  the  fact  that  another,  by  sinking 
a  well  or  by  the  proper  opening  of  a  mine,  taps  a  subter- 
ranean water-course  and  deprives  such  proprietor  of  the 
water  supply  for  his  own  well.  This  doctrine  is  put 
chiefly  upon  the  ground  that  the  existence,  course,  and  ex- 
tent of  a  subterranean  water-course  must  be  largely  un- 
known; a  reason  not  altogether  satisfactory.  In  such  cases 
the  maxim  -is  applied  that  the  proprietor  of  land  owns 
from  the  center  of  the  earth  to  the  heavens.  The  applica- 
bility of  this  maxim  is  doubtful,  for  the  reason  that  it 
would  seem  to  apply  as  well  to  a  stream  on  the  surface  as 
to  a 'subterranean  stream.  Still  we  think  the  doctrine  must 
be  accepted  because  of  its  firm  establishment,  and  upon  the 
principle  that  each  proprietor  is  entitled  to  the  use  of  such 
streams  while  on  his  premises,  although  the  effect  of  that 
use  may  be  to  diminish  his  neighbor's  use  thereof.  To- 
gether with  these  cases  came  a  series  represented  by  TTom- 
eraley  v.  Church,  17  L.  T.  Rop.,  n.  s.  [Eng.],  190,  wherein 
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it  was  held  that  a  man  has  no  right  to  place  offensive  mat- 
ter upon  his  land  where  percolation  through  the  soil  takes 
place,  contaminating  his  neighbor's  well,  and  that  for  such 
acts  an  action  may  be  maintained.  In  Ball  v.  Nye, 
99  Mass.,  582,  this  doctrine  was  followed  where  a  vault 
had  been  constructed  from  which  percolation  took  place 
through  the  soil  to  the  injury  of  another's  well  and 
cellar.  Following  these  cases  came  a  series  best  represented 
by  Brovm  v.  lUius^  27  Conn.,  84,  and  Ballard  v.  Tomlin- 
son,  26  L.  B.,  Ch.  Div.  [Eug.],  194,  wherein  it  was  at- 
tempted to  reconcile  the  two  classes  of  cases  we  have  re- 
ferred to,  by  drawing  a  distinction  between  a  percolation 
through  the  soil  and  a  contamination  produced  by  means 
of  a  subterranean  water-course,  it  being  said  that  if  a  man 
had  no  right  of  action  because  hfe  supply  of  water  was  cut 
off  by  tapping  the  subterranean  stream  he  could  have  no 
right  of  action  because  it  was  polluted  through  such  sub- 
terranean stream.  This  was,  we  think,  a  non-aequitur. 
While  a  man  may  use  water  from  a  stream  to  the  diminu- 
tion of  his  neighbor's  supply,  it  does  not  follow  that  he 
may  pollute  the  water  and  pass  it  on  to  him  in  its  polluted 
state.  So  in  the  case  of  subterranean  streams,  I  have,  as 
much  as  my  neighbor,  the  right  to  tap  them  and  use  them 
while  they  are  on  my  premises,  and  he  cannot  complain  of 
that  use;  but  it  does  not  follow  that  I  may  contaminate 
them  on  my  premises  and  permit  the  pollution  to  pass  upon 
my  neighbor's.  The  fallacy  referred  to  drove  the  courts  to 
the  distinction  pointed  out.  The  effect  of  such  distinction 
would  give  the  plaintiff  here  a  right  of  action,  provided  he 
could  prove  that  the  offensive  matter  percolated  through 
the  soil  to  his  well  without  the  aid  of  a  subterranean 
water-course,  but  would  deprive  him  of  his  action  in  case 
such  water-course  was  a  conductor  of  the  offensive  matter. 
It  is  rather  strange  that  so  absurd  a  distinction  should  have 
obtained  such  strong  support  in  the  authorities.  It  has 
even  received  the  approval  of  Judge  Cooley  in  Ujyohn  v. 
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Richland  Township,  46  Mich.,  542,  bat  that  case  is  not 
authority  Id  support  of  the  doctrine,  for  the  reason  that 
Judge  Cooley's  remarks  in  that  ease  are  clearly  obiter  and 
the  case  was  decided  upon  other  grounds.  The  fallacy  of 
these  cases  has  recently  been  recognized  by  the  courts,  and 
the  more  recent  decisions  tend  strongly  to  overthrow  this 
doctrine^  which  seemed  in  danger  of  becoming  fixed  in  our 
law  by  reputed  decisions. 

Collins  V.  Chartiers  Valley  Gas  Co.,  139  Pa.  St.,  Ill, 
was  a  case  where  the  gas  company,  in  digging  a  well  for 
natural  gas,  tapped  a  fresh-water  water-course  and  also  a 
salt  water  stream.  By  negligence  in  its  manner  of  drilling 
its  well  the  salt  water  was  commingled  with  the  fresh 
water,  injuring  a  spring  of  plaintiff.  It  was  held  that  the 
defendant  was  liable  because  of  this  unnecessary  injury  of 
plaintiff's  property. 

In  Pensacola  Oas  Co,  v.  Pebley,  25  Fla.,  381,  Ballard  v, 
Tomlinson  was  distinguished  upon  the  theory  that  in  Bal- 
lard  V.  Tomlinson  the  pollution  had  been  caused  by  the 
plaintiff  himself  in  pumping  his  own  well  so  as  to  draw 
water  from  the  other.  In  drawing  this  distinction  the 
court  went  perha))s  too  far  to  sustain  the  English  case;  but 
we  think  the  conclusion  reached  was  in  accordance  with 
sound  principle,  to*wit,  that  it  was  the  duty  of  the  gas 
company  to  confine  the  refuse  from  its  works  so  that  it 
could  not  enter  upon  and  injure  its  neighbors,  and  if  it 
failed  to  do  so,  it  was  at  its  peril. 

The  most  satisfactory  exposition  of  the  subject  which  has 
come  to  our  notice  is  found  in  the  case  o(  Kinnairdv. 
Standard  Oil  Co.,  89  Ky.,  468,  where,  after  a  review  of 
some  of  the  cases  already  referred  to,  the  court  says:  "It 
seems  to  us,  after  a  careful  review  of  the  authorities  re- 
ferred to  by  counsel  for  the  corporation,  all  of  which  are 
entitled  to  great  weight,  that  there  is  a  manifest  distinction 
between  the  right  of  the  owner  of  land  to  use  the  under- 
ground water  apon  it  that  originates  from  percolation,  or 
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is  foand  in  hidden  veins,  and  the  right  to  oontaminate  it8o 
as  to  injure  or  destroy  the  water  when  passing  to  tlie  ad- 
joining land  of  his  neighbor.  It  is  a  familiar  doctrine,  that 
one  mast  so  use  his  property  as  not  to  injure  his  neighbor; 
and,  because  the  owner  has  the  right  to  make  an  appropria- 
tion of  all  the  underground  water,  and  thus  prevent  its  use 
by  another^  he  has  no  right  to  poison  it,  however  inno- 
cently,  or  to  contaminate  it,  so  that  when  it  reaches  his 
neighbor's  land  it  is  in  such  condition  as  to  be  unfit  for 
use,  either  by  man  or  beast.  One  may  be  entitled,  by  con- 
tract with  his  neighbor,  to  all  the  water  that  flows  in  a 
stream  on  the  surface  that  passes  through  the  land  of  both, 
and,  while  he  can  thus  appropriate  it,  he  has  no  right  to 
pollute  the  water  in  such  a  manner  as,  when  it  passes  to  his 
nei;^hbor,  its  use  becomes  dangerous  or  unhealthy  to  his 
family,  or  to  the  beasts  on  his  farm.  As  soon  as  the  water 
leaves  the  land  of  the  one  who  claims  the  right  to  use  it, 
and  runs  on  the  land  of  another,  the  latter  has  the  same 
right  to  appropriate  it,  and,  if  property,  it  then  becomes  as 
much  the  property  of  the  last  as  the  first  proprietor.  The 
owner  of  land  has  the  same  right  to  the  use  and  enjoyment 
of  the  air  that  is  around  and  over  his  premises  as  he  has  to 
use  and  enjoy  the  water  under  his  ground.  He  is  entitled 
to  tlie  use  of  what  is  above  the  ground  as  well  as  that  be- 
low it;  and,  stilly  it  will  scarcely  be  insisted  that  he  can 
poison  the  atmosphere  with  noxious  odors  that  reach  the 
dwelling  of  his  neighbor  to  the  injury  of  the  health  of 
himself  or  family;  if  not,  we  see  no  reason  why  he  should 
be  permitted  to  so  contaminate  the  water  that  flows  from  his 
land  to  his  neighbor's,  producing  the  same  results,  and  still 
escape  liability  for  the  damages  sustained;  and  whether  the 
water  escapes  the  one  way  or  the  other  is  immaterial." 

Our  conclusion  is,  therefore,  that  the  distinction  made  in 
the  earlier  cases  is  not  well  founded,  and  that  one  who  col- 
lects injurious  or  offensive  matters  upon  his  premise's,  which, 
by  percolation,  transmission  through  subterranean  streams. 
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or  otherwise,  pollutes  his  neighbor's  well,  is  liable  for  the 
damages  sustained. 

The  defendant  contends  that  no  action  will  lie  for  any 
damages  sustained  prior  at  least  to  the  time  when  defendant 
had  notice  of  the  injury.  We  can  see  no  force  in  this  con- 
tention. It  is  true  that  some  of  the  cases  base  the  right  to 
recover  upon  defendant's  knowledge  that  he  was  commit- 
ting the  injury.  But  the  injury  was  as  great  before  as  after 
notice.  An  action  in  tort  is  not  a  proceeding  to  punish  a 
defendant  for  a  willful  act  but  to  compensate  the  plaintifiP 
for  the  invasion  of  his  rights.  It  was  not  necessary,  in 
order  to  constitute  the  pollution  of  the  well  a  tort,  that  it 
should  be  done  willfully.  The  most  that  can  be  said  is  that 
the  defendant  would  not  be  liable  for  damages  unless  the 
injury  was  one  which  was  the  natural  and  probable  conse* 
quenoe  of  his  acts.  While  the  defendant  may  not  have 
known  and  probably  did  not  know  that  its  condense  well 
would  pollute  the  plaintiff's  well,  it  was  bound  to  know 
that  the  natural  and  probable  consequence  of  collecting 
waste  matter  in  its  condense  well  would  be  the  injury  of 
some  wells  which  might  be  connected  with  the  condense 
well  by  the  stratum  of  'sand  referred  to. 

Complaint  is  also  made  of  the  court's  instruction  in  re* 
gard  to  the  measure  of  damages,  for  the  reason  that  it  al- 
lowed the  jury  to  take  into  consideration  all  damages  sus- 
tained to  the  time  of  trial.  It  was  held  in  Omaha  &  R.  V. 
-R.  Co.  t?.  Siandeny  22  Neb.,  343,  that  a  bridge  negligently 
constructed  so  as  to  make  an  unlawful  obstruction  to  the 
Platte  river,  injuring  land  above  the  bridge,  was  a  contin- 
uing nuisance,  for  which  damages  could' only  be  recovered 
to  the  time  that  action  was  brought.  We  presume  this 
was  upon  the  theory  that  there  was  no  permanent  injury  to 
the  land  and  that  the  damages  only  existed  while  tlie  bridge 
was  maintained  in  the  manner  complained  of.  The  gen- 
eral policy  of  the  law  is  to  avoid  multiplicity  of  actions 
and  if  practicable,  without  injustice,  to  afford  compensation 
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in  one  action  for  all  injuries.  We  think  the  rule  is  stated 
correctly  in  Wood,  Nuisances,  section  869,  as  follows: 
''Where  the  damages  are  of  a  permanent  character, 
and  go  to  the  entire  value  of  the  estate  affected  by  the 
nuisance,  a  recovery  may  be  had  of  the  entire  damages  in 
one  action.  Thus,  in  an  action  for  overflowing  the  plaint- 
iff's land  by  a  mill-dam,  the  land  being  submerged  thereby 
to  such  an  extent  and  for  such  a  period  as  to  make  it  use- 
less to  the  plaintiff  for  any  purpose,  the  jury  were  in- 
structed to  find  a  verdict  for  the  plaintiff  for  the  full  value 
of  the  land.  So,  too,  when  a  railroad  company  by  perma- 
nent erections  imposed  a  continuous  burden  upon  the 
plaintiff's  estate,  which  deprived  the  plaintiff  of  any  bene- 
ficial use  of  the  portion  of  the  estate  so  used  by  it,  it  was 
held  that  the  whole  damage  might  be  recovered  at  once; 
but  where  the  extent  of  a  wrong  may  be  apportioned  from 
time  to  time,  and  does  not  go  to  the  entire  destruction  of 
(he  estate,  or  its  beneficial  use,  separate  actions  not  only 
may  but  must  be  brought  to  recover  the  damages  sus- 
tained/' There  was  in  the  case  under  consideration  evi- 
dence that  the  value  of  plaintiff's  property  had  been 
diminished  by  the  contamination  of  the  well.  The  inquiry 
we  think  should  have  been  as  to  whether  or  not  the  de- 
fendant's acts  had  caused  a  permanent  and  irremediable  in- 
jury to  plaintiff's  property.  If  so,  the  plaintiff  was  en- 
titled to  compensation  in  this  action  for  all  sach  injury, 
present  or  prospective.  If,  on  the  other  hand,  the  injury 
was  temporary  in  its  character  and  capable  of  being  avoided 
in  the  future  without  permanent  injury  to  plaintiff's  free- 
hold, the  case  was  one  of  a  continuing  nuisance,  and  dam- 
ages should  have  been  restricted  to  the  commencement  of 
the  action. 

There  is  some  discussion  in  the  briefs  of  the  law  of 
avoidable  consequences  as  applied  to  the  case.  The  court 
properly  refused  to  instruct  the  jury  that  there  could  be 
no  recovery  because  plaintiff  had  not  endeavored  to  pro- 
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cure  a  good  well  upon  his  premises.  His  failure  to  do  so 
would  not  be  a  defense  to  the  action,  but  would  go  in  miti- 
gation of  damages^  provided  the  jury  should  find  that  by 
making  another  well  the  injury  could  be  avoided,  and  it  is 
for  the  same  reason  that  the  plaintiff  would  be  entitled  to 
recover  any  reasonable  expenses  he  might  have  incurred  in 
an  effort  to  purify  the  old  well  or  obtain  a  new  one. 

For  the  errors  referred  to  the  judgment  must  be  reversed 
and  the  cause  remanded* 
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1.  Pleading:  Amendment  to  Conform  to  Testimony:  Trial. 
Where,  apon  the  trial  of  an  action,  testimony  is  admitted  with- 
out objection,  it  is  not  error  for  the  conrt  to  permit  the  pleadings 
to  be  amended  to  conform  to  the  proof. 

2l  Trial  to  Court:    Admission  op  Incompetent  Testimony: 
Review.     In  a  canse  tried  to  the  ooart  witboat  the  interven- 
tion of  a  jnrj,  the  admission  of  incompetent  testimony  is  not 
•      reyersible  error. 

3.  Mortgages:  Release:  Escrow:  Epfegt  or  Ukaxtthobizbd 
Delivery.  Where  a  mortgagee  executes  a  release  of  a  mort- 
gage and  places  the  same  in  the  hands  of  a  third  party  to  be  deliy* 
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ered  to  the  mortgagor  open  his  paying  the  mortgage  deht,  which 
ooDdition  the  mortgagor  never  performed,  and  the  release  is 
placed  npon  record  withont  the  knowledge  or  consent  of  the 
mortgagee,  neither  the  mortgagor,  nor  one  who  is  not  a  bona  fide 
purchaser  without  notice,  will  acquire  any  rights  or  advantage 
hy  the  recording  of  such  release. 

4.  A  mortgage  of  real  estate  is  regarded  as  a  mere  incident  of 
the  deht,  which,  hy  the  legal  transfer  of  the  deht,  passes  with  it 
to  the  assignee. 

6.  XTnanthorised  Satisfkkction  of  Mortgage:   Lien:   Bona 

Fide  Pubchasebs.  A  satisfiiction  entered  on  the  record  hy  a 
mortgagee,  after  he  has  sold  and  delivered  the  notes  secured  hy 
the  mortgage  to  a  third  party,  will  protect  a  suhsequent  mort- 
gagee in  good  faithf  or  bona  fide  purchaser,  of  the  mortgaged 
premises,  in  case  he  had  no  notice  at  the  date  of  the  purchase,  or 
the  payment  of  the  consideration,  that  the  deht  was  assigned,  or 
was  unpaid,  or  that  the  release  was  unauthorised;  hut  as  to  all 
other  persons  the  lien  of  the  mortgage  will  not  he  impaired. 

C  Conflict  of  Laws :  Lex  Rei  Sit  a:  Mobtqaoes:  Assiunmbnt 
OF  Notes:  Distbiblition  of  Pboceeds.  In  the  state  of  Iowa 
the  rule  is  that  the  transfer  of  one  of  several  notes,  maturing  at 
different  times  and  secured  hy  the  same  mortgage,  operates  as  an 
assignment  pro  tanio  of  the  mortgage,  and  that  the  proceeds 
arising  from  the  sale  of  the  mortgaged  property  would  he  applied 
first  to  the  payment  of  the  notes  in  the  order  of  time  in  which 
they  fell  due;  but  in  this  state,  in  such  a  case,  the  several 
holders  are  entitled  to  share  pro  rata  in  the  proceeds. 

7.  :  :  .     In  the  couptruction  by  the  courts  of  this 

state  of  a  mortesge  executed  in  Iowa,  upon  real  estate  situate  in 
that  state,  the  lex  rei  sitw,  or  the  law  of  Iowa,  goverosr 

Ebrob  from  the  district  court  of  LaDcaster  countj. 
Tried  below  before  Tibbets,  J. 

The  facts  are  stated  in  the  opinioD. 

Mockett^  RainhoU  &  Polky  for  plaintiff  in  error,  contend- 
ing that  the  release  discharged  the  lien  of  the  mortgage  and 
that  the  mortgaged  premises  cannot  be  subjected  to  the 
payment  of  the  notes  held  by  plaintiff,  cited  :  Exeeutors  of 
BwarUi  v.  Leid,  13  O.  St.,  419;  Torrey  v.  DeaviU,  53  Vt, 
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331 ;  Fox  V.  Wray,  56  Ind.,  423 ;  Reeves  v.  Hayes,  95  Ind., 
632;  Thomas,  Mortgages  [2d  ed.j,  sec.  421;  Jones,  Mort- 
gages [4th  ed.],  sees.  472,  791,  820,  878,  967;  Ahem. v. 
Freeman,  24  Am.  St.  Rep.  [Minn.],  206;  Blight  v.  Sohenek, 
51  Am.  Dec.  [Pa.],  478. 

The  defendant  is  liable  for  damages  caused  by  executing 
the  release  and  permitting  it  to  be  filed.  (1  Jones,  Mort- 
gages [4th  ed.],  sec.  814;  Thomas,  Mortgages  [2d  ed.], 
sea  358;  Fox  v.  Wray,  56  Ind.,  423;  Lincoln  v.  PurceUy 
73  Am.  Dec.  [Tenn.],  196;  Ferris  «.  Hendrickson,  1  Ed- 
wards' Ch.  [N.  Y.],  132.) 

The  court  eried  in  admitting  the  evidence  of  George  M. 
Traver  on  the  question  of  value.  The  witness  had  not 
shown  himself  competent  to  testify.  {Missoi^  P.  IL  Oo. 
V.  Coon,  15  Neb.,  232.) 

Hioketts  &  WUsony  contra: 

A  deed  deposited  in  escrow,  to  be  delivered  on  conditions 
named,  does  not  become  the  deed  of  the  maker  until  the 
conditions  have  been  complied  with ;  and  any  delivery  of  the 
deed  prior  to  the  performance  of  the  conditions,  or  any 
placing  thereof  of  record  prior  to  the  performance  of  the 
conditions,  does  not  give  to  the  deed  any  validity  whatever. 
{Stanley  v.  Valentine,  79  111.,  544 ;  Smith  v.  SoiUh  RoyaXUm 
Bank,  32  Vt.,  341 ;  People  v.  Bosiwick,  32  N.  Y.,  450; 
Everts  V.  Agnes,  4  Wis.,  356;  Black  v,  Shreve,  13  N.  J. 
Eq.,  458;  Dyson  v.  Bradshaw,  23  Cal.,  536;  Ogden  v, 
0gden,4O.  St.,  191.) 

When  the  defendant  in  error  had  transferred  the  debt 
secured  by  the  mortgage,  she  had  no  power  to  release  the 
mortgage  of  record,  and  any  attempt  at  release  would  be  a 
nullity.  {Sludebaker  Mfg.  Co.  v.  McCargur,  20  Neb.,  500; 
Daniels  v,  Densmore,  32  Neb.,  40;  Reeves  v.  Hayes,  95 
Ind.,  521;  James  v.  Morey,  2  Cow.  [N.  Y.],  246;  Lee  v. 
Clark,  89  Mo.,  553 ;  Wolcott  v.  Winchester,  15  Gray  [Mass.], 
461 ;  Burhans  v.  HiUcheson,  25  Kan.,  625.) 
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The  sale  and  delivery,  before  maturity,  of  morlgage  notes 
carry  with  them  an  assignment  of  the  real  estate  security ; 
and  satisfaction  of  the  mortgage  by  the  payee,  after  he  sold 
and  delivered  the  notes,  is  a  mere  nullity,  and  can  neither 
weaken  the  security  of  the  notes  sold,  nor  strengthen  the 
title  of  the  party  .who  afterwards  buys  the  land.  Parties 
buying  mortgaged  premises  must  at  their  peril  asoertain 
who  owns  the  notes  and  whether  the  same  have  been 
actually  paid.  {Lee  v.  Clark,  1  S.  W.  Eep.  [Mo.],  142 ; 
Vandercook  v.  Baker ^  48  la.,  199;  SooU  v.  Field,  75  Ala., 
419;  MartindcUe  v.  Burch,  57  la.,  291 ;  Brayley  v.  Ellis, 
32  N.  W.  Rep.  [la.],  254;  Treadwell  v.  Brooks,  50  Conn., 
262.) 

The  record  of  the  mortgage  was  sufficient  to  lead  a  pru- 
dent man  to  inquire  as  to  the  payment  of  the  notes. 
Wright  was  not  a  bona  fide  purchaser.  {Burhans  v.  Hutckc- 
son,  25  Kan.,  625;  Camj^eU  ».  Vedder,  3  Keys  [N.  Y.], 
174.) 

A  vendee  who  has  notice  of  adverse  rights  before  pay- 
ment is  not  a  bona  fide  purchaser.  (2  Pomeroy,  Equity 
Jurisprudence,  715;  Kilter idge  v.  Chapman,  36  la.,  .*i48; 
Roseman  v.  Miller,  84  111.,  297;  Haughwout  v.  Murphy, 
21  N.  J.  Eq.,  118.) 

NORVAL,  C.  J. 

This  was  an  action  to  recover  damages  for  the  wrongful 
releasing  of  record  of  a  certain  real  estate  mortgage  by 
Lucy  D.  Fowler,  the  mortgajree,  after  siie  had  transferred 
to  the  plaintiflF,  Orin  P.  Whipple,  two  of  the  promissory 
notes  secured  by  said  mortgage,  and  before  said  notes  had 
been  paid.  Upon  a  trial  to  the  court  there  was  judgment 
for  the  defendant,  to  reverse  which  the  plaintiff  prosecutes 
error  to  this  court 

The  undisputed  facts,  as  disclosed  by  the  record,  may  be 
summarized  thus:  M.  C.  and  A.  A.  Hazard  on  the  16th 
day  of  October,  1888,  executed  and  delivered  to  the  defend- 
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ant  their  thirtj-four  promissory  notes,  aggr^ating  the  sum 
of  $7,000;  one  for  the  sum  of  $500,  due  February  12, 1889, 
$100  maturing  March  12,  1889,  and  the  remaining  thirty- 
two  notes  for  the  sura  of  $200  each,  one  payable  on  the 
12th  day  of  April,  1889,  and  one  falling  due  on  the  12th 
day  of  each  month  thereafter.  To  secure  the  payment  of 
the  said  several  notes,  the  Hazards  executed  and  delivered  to 
the  defendant  a  mortgage  on  lots  841,  842,  and  843,  in  the 
town  of  Shenandoah,  Page  county,  Iowa,  which  instrument 
was  duly  recorded  in  the  recorder's  ofSce  of  the  said  county 
on  November  13,  1888.  Subsequently  the  mortgagee, 
Lucy  D.  Fowler,  sold  and  transferred  several  of  the  said 
notes  to  different  parties, — the  two  maturing  May  12, 
1890,  and  June  12,  1890,  respectively,  being  transferred 
by  her,  by  indorsement  without  recourse,  to  the  plaintiff, 
Orin  P.  Whipple,  on  the  4th  day  of  December,  1888.  No 
formal  assignment  of  the  mortgage  to  the  plaintiff  was 
made.  The  remaining  twenty-two  notes  secured  by  said 
mortgage,  and  being  theones  last  falling  due,  which  were  held 
and  owned  by  the  defendant,  were  sold  and  transferred  by 
her  to  one  T.  J.  Evans  on  the  29th  day  of  December,  1888, 
and  on  the  same  day,  without  the  knowledge  and  consent 
of  plaintiff,  she  executed  and  acknowledged  a  written  re- 
lease, or  satisfaction,  of  said  mortgage,  which  was  filed  for 
record  in  the  office  of  the  recorder  of  said  Page  county  on 
January  21,  1889.  Afterwards,  on  the  13th  day  of  July, 
1889,  the  Hazards  conveyed  the  lots  covered  by  said  mort- 
gage to  one  W.  H.  Wright,  which  conveyance  was  recorded 
on  the  15th  day  of  the  same  month.  The  two  notes  trans- 
ferred to  the  plaintiff  remain  wholly  unpaid,  although 
judgment  has  been  recovered  thereon  against  the  makers, 
and  execution  has  been  issued  on  such  judgment,  which 
was  placed  in  the  hands  of  the  sheriff  and  the  same  has 
been  by  him  returned  wholly  unsatisfied.  At  the  time  of 
the  release  of  the  mortgage  the  Hazards  were  insolvent, 
and  so  have  been  ever  since.     The  sum  of  $2,600  was  due 
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on  the  mortgage  prior  to  the  notes  transferred  to  and 
held  by  plaintiff.  It  is  admitted  by  both  parties  that  there 
is  upon  record  a  mortgage  of  $5,000  on  the  property,  given 
by  one  Parks  to  one  Kennedy,  which  is  wholly  unpaid,  and 
which  is  prior  in  point  of  time  to  the  said  mortgage  of  the 
Hazards  to  Fowler.  The  foregoing  facts  appear  without 
controversy.  In  &ct  the  only  substantial  conflict  in  the 
testimony  is  upon  two  points,  namely,  the  value  of  the 
mortgaged  premises,  and  the  facts  and  circumstances  sur- 
rounding the  execution  of  the  release  of  the  mortgage  in 
controversy,  which  will  be  adverted  to  hereafter. 

We  will  notice  the  several  errors  relied  upon  for  a  re- 
versal of  the  judgment,  although  we  will  not  attempt  to 
follow  the  order  in  which  they  are  discussed  in  the  brief  of 
plaintiff.  We  will  first  consider  the  objection  urged  to 
the  allowing  the  defendant  to  amend  her  answer  during 
the  trial  to  correspond  to  the  evidence  introduced*  The 
plaintiff  had  alleged  in  his  petition  in  the  court  below, 
which  the  original  answer  when  first  filed  admitted  to  be 
true,  that  by  the  laws  of  the  state  of  Iowa  the  transfer  of 
one  of  several  notes  secured  by  the  same  mortgage  operates 
as  a  transfer  pro  raia  of  said  mortgi^e.  After  the  plaintiff 
had  rested,  the  defendant,  when  making  out  her  case,  in- 
troduced, without  objection,  the  opinion  in  the  case  of 
Walker  v.  Sdireiber,  reported  in  47  Iowa,  529,  for  the  pur- 
pose of  showing  that  under  the  laws  of  that  state,  where  a 
mortgage  secures  several  notes,  which  are  transferred  to 
different  persons,  each  holder  of  the  note  takes  a  pro  tarUo 
interest  in  the  mortgage,  and  the  note  first  maturing  must 
be  the  first  paid.  The  defendant  was  thereupon  permitted 
by  the  court,  over  plaintiff's  objection,  to  withdraw  her 
said  admission  in  the  answer  and  to  amend  her  pleading  to 
conform  to  the  evidence.  This  was  proper  and  in  accord- 
ance with  a  familiar  and  just  rule  in  this  state  of  long 
standing,  that  where  testimony  is  received  without  objec- 
tion, the  court  may  permit  the  pleadings  to  be  amended  to 
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conform  to  the  facts  proved.  {Keim  v.  Avery,  7  Neb.,  54 ; 
Catron  v.  Shepherd,  8  Neb.,  308;  Brown  v,  Rogers,  20 
Neb.,  647 ;  Ward  v.  Parlin,  30  Neb.,  376.) 

Error  is  assigned  upon  the  ruling  of  the  court  below  in 
admitting  the  testimony  of  the  defendant's  witness,  George 
M«  Traver,  on  the  question  of  the  value  of  the  mortgaged 
premises.  It  is  insisted  that  the  witness  had  not  shown 
himself  competent  to  testify  upon  that  subject.  We  are 
satisfied  that  the  criticism  upon  the  ruling  referred  to  is  not 
without  merit,  and  that  Traver's  testimony  was  incompe- 
tent and  should  have  been  excluded ;  but  it  does  not  follow 
that  the  judgment  should  be  disturbed  for  that  reason.  It 
is  the  established  doctrine  of  this  court  that  the  admission 
of  incompetent  testimony,  where  the  cause  is  tried  to  the 
court  without  a  jury,  is  not  sufficient  ground  for  the  re* 
versal  of  the  case.  (EnyeaH  v,  Davis,  17  Neb.,  228;  Wil- 
lard  V.  Foster,  24  Neb.,  213;  Richardson  v.  Doty,  25  Neb., 
424 ;  Ward  v.  Parlin,  30  Neb.,  376 ;  Stabler  v.  Gund,  36 
Neb.,  661.)  The  reason  for  the  rule  given  in  the  opinion 
in  the  cases  cited  need  not  be  now  restated.  These  authori- 
ties control  the  decision  in  the  case  before  us  upon  the 
question  under  consideration. 

Errors  were  likewise  assigned  upon  the  admission,  over 
the  objection  of  plaintiff,  of  the  testimony  of  several  of 
the  witnesses ;  but  these  rulings  require  no  special  atten- 
tion, since  they  fall  within  the  rule  stated  above. 

It  is  urged  that  the  judgment  is  unsupported  by  the  evi- 
dence and  is  contrary  to  the  law  of  the  case.  It  is  undis- 
puted that  the  defendant  executed  a  release  of  the  mortgage 
in  controversy,  and  that  the  same  was  recorded  in  the  proper 
county,  prior  to  the  transfer  of  the  mortgaged  premises  to 
Wright.  There  is,  however,  an  irreconcilable  conflict  in 
the  testimony  as  to  who  placed  the  release  upon  record,  how 
the  same  came  to  be  executed,  and  whether  there  was  an 
actual  delivery  of  the  release  to  Evans.  The  testimony  ad- 
duced on  the  part  of  the  plaintiff  tended  to  show  that  there 
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was  no  agreement  between  the  defendant  and  Evans  at  the 
time  of  the  transfer  of  the  notes  by  the  former  to  the  latter 
that  a  release  of  the  mortgage  should  be  executed^  but  on 
the  contrary  the  arrangement  between  them  was  that  there 
should  be  executed  an  assignment  of  the  mortgage  to  Evans; 
that  defendant  agreed  to  make  it  out  and  carry  the  same  to 
the  county  seat  of  Page  county,  Iowa,  and  cause  it  to  be  re- 
corded ;  that  Evans  pajd  defendant  the  recording  fees ;  that 
instead  of  executing  an  assignment,  a  release  of  the  mort- 
gage was  made,  which  was  never  delivered  to  Evans,  but 
was  placed  upon  record  by  the  defendant.  L.  D.  Fowler, 
the  agent  of  the  defendant  and  acting  for  her  in  the  trans- 
action, testified  that  an  assignment  of  the  mortgage  was  not 
talked  of,  but  that  it  was  expressly  agreed  between  Evans 
and  witness  that  the  defendant  should  execute  a  release  of 
the  mortgage,  and  place  the  same  in  Evans'  hands  in  escrow, 
to  be  held  by  him  and  delivered  to  the  mortgagors  when  all 
the  notes  secured  by  the  mortgage  were  paid,  and  not  before ; 
and  that  upon  the  execution  of  the  release  it  was  so  de- 
posited with  Evans.  The  bill  of  exceptions  also  contains 
evidence  conducing  to  establish  that  the  defendant  neither 
recorded  the  release,  nor  authorized  its  record,  nor  gave  her 
consent  to  its  being  filed  on  any  condition  except  that  all 
the  notes  secured  by  the  mortgage  were  first  fully  paid. 
That  plaintiff's  notes  have  not  been  |iaiJ,  nor  any  j>art 
thereof,  all  agree.  While  the  testimony  of  the  greater 
number  of  the  witnesses  tends  to  support  the  contentiou  of 
the  plaintiff,  there  is  in  the  record  before  us  ample  evi- 
dence, if  true,  to  sustain  the  defendant's  theory.  The  trial 
court  made  no  special  findings,  hence  we  are  not  advised  of 
the  ground,  or  grounds,  upon  which  the  decision  was 
placed.  In  other  words,  whether  it  was  held  that  the  re- 
lease was  deposited  with  Evans  in  escrow,  and  was  subse- 
quently filed  for  record  without  the  conditions  of  the  hold- 
ings having  been  complied  with,  and,  therefore,  in  law  the 
release  was  a  mere  nullity;  whether  the  case  was  decided 
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in  the  lower  court  upon  the  ground  that  plaintiff  was  not 
damaged  by  reason  of  the  discharge  of  the  mortgage,  or 
because  Wright  was  not  a  bonafde  purcliaser  of  the  prop- 
erty covered  by  the  mort;i;age,  but  acquired  the  same 
chargeable  with  notice  of  plaintiff's  lien,  and,  therefore, 
that  plaintiff  could  have  foreclosed  his  mortgage  had  he  so 
desired.  There  being  a  general  finding  of  the  issues  against 
the  plaintiff)  we  must  assume  that  every  conflict  in  the  tes- 
timony was  settled  by  the  court  in  favor  of  the-defendant, 
hence  that  the  release  of  the  mortgage  was  deposited  in 
escrow,  and  that  the  release  was  filed  for  record  before  the 
eonditions  were  performed  upon  which  it  was'  placed  in 
Evans'  hands.  There  is  no  pretense  that  the  release  was 
ever  delivered  to  the  mortgagors,  or  to  the  recorder  for 
them,  but  was  delivered  for  record  by  mistake,  it  being 
supposed  that  the  instrument  was  an  assignment  of  the 
mortgage,  instead  of  the  release  thereof,  as  it  in  reality  was. 
As  to  the  mortgagors,  the  release  was  inoperative  and  ab- 
solutely void. 

In  Stanley  v.  Valentine,  79  111.,  544,  it  was  held  that 
where  a  mortgagee  executed  a  release  of  a  mortgage  and 
places  the  same  in  the  hands  of  a  third  party,  to  be  deliv- 
ered to  the  luortgngor  upon  the  performance  by  him  of 
certain  conditions,  which  the  mortgagor  never  performed, 
and  by  accident  or  mistake  was  afterwards  placed  upon 
record,  without  ever  having  been  delivered  to  the  mort- 
gagor, such  a  release  is  a  nullity.  Mr.  Justice  Walker,  in 
delivering  the  opinion  of  the  court,  in  discussing  the  ques- 
tion observed:  ^'  It  is  manifest  to  all  that  a  deed  cannot  be 
operative  until  it  is  delivered.  Perkins,  who  wrote  his 
treatise  on  conveyancing  more  than  three  centuries  since, 
says:  'And  if  I  make  a  deed  and  deliver  it  to  a  stranger 
as  an  eacrowl^  to  keep  until  such  a  day,  etc.,  and  upon  con- 
dition that  if,  before  that  day,  he  to  whom  the  eacf^owl  is  made 
shall  pay  me  ten  pounds,  give  me  a  horse,  enfeoff  me  of  a 
manor,  or  perform  any  other  condition,  then  the  stranger 
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shall  deliver  the  escrowl  to  him  as  my  deed.  In  this  case, 
if  he  deliver  the  same  to  him  as  my  deed  before  the  condi- 
tions or  condition  fulfilled,  it  is  not  my  deed  simplicUer; 
but  if  the  condition  be  fulfilled  and  the  escrotr/ delivered  by 
him,  after  the  conditiond  performed,  as  my  deed,  then  it  is 
my  deed  and  shall  biud  me,  and  (hen  begins  to  be  my  deed, 
and  shall  not  have  relation  to  the  first  delivery.'  This, 
perhaps,  is  as  early  an  announcement  of  the  rule  as  may 
be  found  in  the  books,  and  is  the  same  as  the  definitions 
given  by  the  courts  and  text-writers  since  that  time.  We 
are  aware  of  no  change  in  the  rule  since  he  wrote.  {Price 
V.  Pittsburgh,  F.  W.  &  C.  R.  Co.,  34  111.,  13.)  Then,  if  a 
delivery  before  condition  performed  confers  no  title,  it  is 
difficult  to  perceive  how  others  can  acquire  title  from  the 
grantee  named  in  the  escrow.  Washburn  on  Real  Prop- 
erty (vol.  3,  p.  372a)  says :  ^If  a  deed  is  delivered  before 
the  previous  condition  is  performed,  it  will  not  be  the  deed 
of  the  grantor,  or  have  any  effect  as  such;'  and  he  refers 
to  numerous  authorities  which  support  the  text  The  case 
of  the  grantee  getting  possession  of  the  escrow  by  fraud, 
before  the  condition  performed,  and  then  selling  the  land 
to  an  innocent  purchaser,  was  fully  discussed  in  Shirley 
V.  Ayers,  14  O.,  308.  The  court  say:  *  Until  the  perform- 
ance of  the  condition,  it  (the  deed)  must  remain  a  mere 
scroll  in  writing,  of  no  more  efficacy  than  any  other  writ- 
ten scroll;  but  when,  upon  the  performance  of  the  condi- 
tion, it  is  delivered  to  the  grantee  or  his  agent,  it  then  be- 
comes a  deed  to  all  intents  and  purposes,  and  the  title  passes 
from  the  date  of  the  delivery.  The  delivery,  to  be  valid, 
must  be  with  the  assent  of  the  grantor.  If  the  grantee  ob- 
tain possession  of  the  escrow  without  performance  of  the  con- 
ditions, he  obtains  no  title  thereby,  l>ecause  there  has  been 
no  delivery  with  the  assent  of  the  grantor,  which  assent  is 
dependent  upon  compliance  with  the  condition.  The  re- 
cording of  an  escrow  does  not  make  it  a  deed.''  The 
learned  judge,  after  citing  numerous  authorities  in  support 
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of  the  doctrine  announced,  says:  ^'From  these  authorities 
it  would  appear  that  even  a  grantee  is  not  protected  by  a 
purchase,  however  honestly  and  fairly  he  may  have  acted, 
unless  there  was  a  delivery  to  his  grantor.  But  we  are 
not  required  to  go  the  length  of  the  rule  announced  in 
these  cases  to  hold  the  release  inoperative  and  void  in  this 
case.  But  here,  the  release  never  went  into  the  hands  of 
Mrs.  Valentine.  She  did  not  know  or  intend  that  the  re- 
lease should  be  placed  on  record,  hence  this  case  is  not  as 
strong  as  some  of  those  referred  to  above.  *  *  *  In 
the  light  of  the  decisions  referred  to,  there  is  no  force  in 
the  objection  that  appellant,  by  making  the  escrow  and 
placing  it  in  the  hands  of  an  agent,  and  it  having  got  upon 
the  record,  should  be  estopped  to  deny  that  it  is  his  deed. 
We  have  seen  that  such  is  not  the  rule,  and  it  should  be 
especially  so  here,  as  the  judgment  creditors  have  advanced 
no  money,  given  no  credit,  or  done  any  act  by  which  they 
have  changed  their  attitude  to  the  case.'^ 

In  the  case  at  bar  it  is  urged  that  Wright  was  a  bona 
fide  purchaser  of  the  real  estate  covered  by  the  mortgage, 
since  at  the  time  the  conveyance  was  made  he  found  the 
record  of  the  mortgage  released  by  the  mortgagee,  and  he 
had  no  actual  notice  of  the  transfer  of  the  notes,  or  that 
they  had  not  been  paid ;  hence  it  is  contended  that  the  pur- 
chaser had  a  perfect  right  to  rely  on  the  record,  and  betook 
the  land  free  of  the  lien  of  the  mortgage.  How  far  an 
innocent  grantee  would  have  beeO  protected  it  is  unneces- 
sary to  stop  to  consider,  since  it  does  not  appear  that  Wright 
was  an  innocent  purchaser  of  the  property.  To  become 
such  he  should  have  paid  full  value,  and  parted  with  the 
consideration  before  he  learned  of  the  existence  of  the  mort- 
gage. The  rule  is  too  familiar  to  require  the  citation  of 
authority  to  support  it.  The  records  fail  to  disclose  that 
Wright  ever  paid  the  purchase  price.  The  mortgage  was 
of  record,  which  showed  on  its  face  that  the  last  of  the 
notes  secured  thereby  matured  on  November  12,  1891,  or 
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more  than  two  yean  subseqaent  to  the  date  of  the  pnr- 
chaae.  The  deed  from  the  Hazards  to  Wright  contained 
the  following  clause:  ''And  we  hereby  covenant  with  the 
said  W.  H.  Wright  that  we  hold  said  premises  by  good  and 
perfect  title;  that  we  have  good  right  and  lawful  authority 
to  sell  and  convey  the  same;  that  they  are  free  and  clear 
of  all  liens  and  incumbrances  whatsoever  of  record  except 
mortgage  above,  and  we  covenant  to  warrant  and  defend 
the  said  premises  against  the  lawful  claims  of  all  persons 
whomsoever,  with  exceptions  herein/'  The  mortgage  of 
$5,000  from  Parks  to  Kennedy  was  excepted  in  the  deed. 
We  think  the  phrase  "of  record"  in  the  foregoing  cove- 
nant against  incumbrances,  when  taken  in  connection  with 
the  fact  that  the  mortgage  had  been  released  long  before  the 
notes  secured  thereby  fell  due,  was  suflScient  to  put  a  pru- 
dent man  on  inquiry  as  to  whether  there  were  not  liens 
ag:iinst  the  premises  which  did  not  appear  on  such  record. 
At  least  it  was  ample  to  have  led  a  cautious  person  to  in- 
quire whether  the  notes  secured  by  the  mortgage  in  con- 
troversy had  in  fact  been  paid  so  long  before  their  matu- 
rity. Our  conclusion,  taking  all  things  into  consideration, 
is  that  Wright  was  not  a  bona  fide  purchaser  within  the 
meaning  of  the  law;  therefore  plaintiff  could  have  suc- 
cessfully maintained  a  foreclosure  of  the  mortgage  against 
him. 

There  is  another  question  argued  in  the  brief  of  counsel 
which  may  be  properly  "uoticed  at  this  time,  and  that  is 
whether  a  mortgagee  can  execute  a  valid  release  of  a  mort- 
gage after  he  has  assigned  to  a  third  party  the  notes  secured 
by  the  mortgage,  and  whether  such  satisfaction,  entered  of 
record,  will  operate  to  discharge  and  cancel  the  record  of 
the  mortgage,  as  to  subsequent  purchasers  or  mortgagees  in 
good  faith,  and  without  notice.  There  is  considerable  con- 
flict in  the  adjudicated  cases  upon  the  proposition.  Some 
state  the  doctrine  broadly  that  a  discharge  entered  upon  the 
record  of  a  mortgage,  by  a  mortgagee,  after  he  has  sold 
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and  delivered  the  notes^  is  a  nuHity,  and  neither  weakens 
the  security  of  the  party  to  whom  the  notes  were  trans- 
ferredy  nor  strengthens  the  title  of  a  subsequent  vendee 
who  purchased  the  mortgaged  premises  in  good  faith.  (See 
Leev.  Clark,  1  S.  W,  Rep,  [Mo.],  142;  Jamea  r,  Morey,  2 
Cow.  [N.  Y.],  246;  Reeces  v.  Hayes,  96  Ind.,  521;  ScoU 
V.  Fidd,  75  Ala.,  419;  TreadweU  v.  Brooks^  50  Conn.,  262.) 
There  is  another  line  of  well  considered  cases,  and  which  we 
prefer  to  follow,  which  lays  down  the  rule  that  the  entry 
of  satisfaction  of  a  mortgage  of  record  by  the  mortgagee, 
after  he  has  sold  the  notes  secured  by  the  mortgage  to  a 
third  party,  wilP  protect  a  subsequent  bona  fide  purchaser 
of  the  mortgaged  property,  in  case  he  had  no  notice  at  the 
timt*  of  such  purchase,  or  the  payment  of  the  consideration, 
that  the  note  was  unpaid,  or  that  the  release  or  discharge 
of  the  mortgage  was  unauthorized;  but  as  to  all  other  per- 
sons the  lien  of  the  mortgage  will  not  be  impaired.  As 
sustiiining  this  view  the  foll«>wing  authorities  may  be  cited: 
Executors  of  Swartz  v.  Leist,  13  O.  Qt,  419;  Bank  of  the 
State  of  Indiana  r.  Anderson,  14  la.,  544;  Vannice  v. 
Bergen,  16  la.,  665 ;  J!fc  Clure  v.  Bufris,  1 6  la,,  691 ;  Cornog 
v.jFW/er,30Ia.,212;  Ogle  v.  Twpin,  102  III,,  148;  Ahem 
V.  Freemany  46  Minn.,  156;  Lioermore  v.  Maxwell,  55  N. 
W.  Rep.  [la.],  37. 

The  case  cited  in  13  Ohio  State  is  very  much  like  the 
one  at  bar.  The  facts  were  these  :  William  Hurel  executed 
and  delivered  to  one  Peter  Little  a  mortgage  on  certain 
real  estate  to  secure  a  note  for  $200,  which  mortgage  was 
iluly  recorded.  Little  sold  the  note  to  plaintiff  ^s  testator, 
William  Swartz.  Afterwards,  but  before  tiie  maturity  of 
the  note,  Little  wrongfully,  and  without  the  knowledge  of 
Swartz,  entered  on  the  margin  of  the  record  of  the  mort- 
gage a  release  in  due  form.  Subsequently,  the  mortgagee 
sold  and  conveyed  said  mortgaged  premises  to  the  defend- 
ant Leist.  The  holder  of  the  note  brought  his  action 
against  the  purchaser,  praying  the  foreclosure  of  the  mort- 
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gage.  Scott,  J,y  in  the  opinioa  of  the  court,  says:  ''In 
ihe  case  before  us,  Swartz,  by  becoming  the  legal  owner  of 
one  of  the  notes  protected  by  the  mortgage,  acquired  an 
interest  in  the  security  which  it  afforded,  iu  the  absence  of 
any  special  agreement  to  the  contrary,  and  this  interest  he 
might  assert  as  against  both  mortgagor  and  mortgagee,  so 
long  as  the  security  subsisted.  Under  these  circumstances, 
it  cannot  be  doubted  that  the  release  of  the  mortgage  by 
Little  was  wrongful.  It  was  a  fraud  upon  the  rights  of 
,Swartz,  and  those  rights  would  remain  unaffected  as  against 
all  parties  participating  in,  or  cognizant  of,  the  fraud. 
But  the  question  in  this  case  is,  whether  the  rights  of 
Swartz  were  such  that  they  can  be  asserted  against  a  bona 
fide  purchaser  from  the  mortgagor,  who,  without  notice  of 
the  lien  claimed  by  Swartz,  has  parted  with  his  money, 
relying  upon  a  statutory  discharge  of  the  mortgage,  which 
he  found  executed  by  the  mortgagee,  and  properly  entered 
upon  the  record.  The  rights  of  Swartz  were,  as  we  have 
said,  purely  equitably.  No  title  to,  or  estate  in,  the  mort- 
gaged premises  had  been  conveyed  to  him.  A  legal  title 
to  lands  cannot,  either  at  common  law,  or  under  our  stat- 
utes, pass  by  the  sale  and  delivery  of  a  promissory  note. 
The  legal  title  to  the  conditional  estate,  granted  by  the 
mortgage,  remained  in  the  mortgagee  as  fully  after  the 
transfer  of  the  note  as  before.  True,  he  may  have  held  it 
as  a  trustee,  in  part,  for  the  benefit  of  Swartz ;  but  a  trust 
of  this  kind,  not  apparent  on  the  face  of  the  mortgage 
deed,  evidenced  by  no  record,  and  unknown  to  the  world, 
cannot  affect  the  rights  of  a  bona  fide  purchaser,  who,  in 
ignorance  of  its  existence,  confides  in  the  ac£s  of  the  mort- 
gagee falling  within  the  apparent  scope  of  his  powers  as 
the  legal  owner  of  the  mortgage.  As  against  such  parties, 
the  discharge  must  operate  to  cancel  the  record  of  the  mort- 
gage, and  thereby  extinguish  its  lien.  The  equities  of  a 
bona  fide  purchaser,  in  such  a  case,  are  certainly  as  strong 
as  those  which  arise  from  a  latent  trust,  and  when  they  are 
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accompanied  by  the  legal  title,  must,  for  that  reason,  pre- 
vail. But  the  parties  here  are  not  equally  faultless,  and 
do  not  stand  in  eqacdi  jure,  Swartz  negligently  or  con- 
fidingly permitted  Little,  the  mortgagee,  to  retain  the  legal 
title  conveyed  by  the  mortgage,  and  the  power  of  control 
over  it.  Little  had  thus  the  legal  power,  and,  ostensibly, 
a  perfect  right  to  discharge  and  release  it.  Leist,  the  pur- 
chaser, having  no  reason  to  suspect  fraud,  was  justified  in 
regarding  the  release  legally  made,  by  one  who  was  osten- 
sibly the  proper  party,  as  an  elTectual  discharge  of  the  lien ; 
and,  as  between  these  parties,  he  who  unwisely  reposed  con- 
fidence in  Little,  and  gave  him  the  power  to  defraud,  should 
suffer  the  consequences.'' 

In  Ogle  v.  TurpiUy  8uj>ray  the  rule  is  stated  in  this  lan- 
guage: "Where  a  mortgagee,  after  an  assignment  of  the 
notes  secured  by  his  mortgage,  acquires  the  equity  of  re- 
demption, and  enters  a  formal  release  of  the  mortgage  upon 
the  record,  a  party  taking  the  mortgage  from  him  upon  the 
aame  premises,  without  notice  of  the  assignment  of  the 
notes,  will  acquire  a  lien  superior  to  that  of  the  holder  of 
the  assigned  notes.  There  l)eing  no  presumption  of  law 
that  the  payee  of  notes  secured  by  mortgage  has  transferred 
the  name  before  purchasing  the  equity  of  redemption  from 
the  mortgagor,  a  person  taking  a  mortgage  from  the  payee 
will  not  be  held  chargeable  with  the  notice  that  the  notes 
secured  in  the  first  mortgage  have  been  assigned,  but  he 
may  rely  upon  the  record  as  showing  title  in  his  mort- 
gagor.*' 

The  rule  which  we  adopt  does  not  conflict  with  the  opin- 
ions of  this  court  in  Studebaker  v.  McCargur,  20  Neb., 
600,  and  Daniels  v,  Derismore,  32  Neb.,  40.  In  the  first 
case  it  was  merely  decided  that  the  assignment  of  one  of 
several  notes  secured  by  the  same  mortgage,  without  any 
assignment  of  the  mortgage,  is  an  assignment  j^ro  tanto  of 
the  mortgage.  In  the  second  case  it  was  held  that  the 
party  to  whom  the  note  is  transferred,  on  being  paid  the 
48 
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amount  doe  thereon,  may  be  required  to  acknowledge  sat^ 
isfaotion  of  the  mortgage  of  record,  and  that  the  mortgagee, 
after  he  has  transferred  the  debt,  cannot  release  the  mort- 
gage 80  as  to  defeat  the  rights  of  the  holder  of  the  debt. 
We  find  no  fault  with  these  decisions;  but  it  is  obvious 
that  the  rights  of  a  bona  fide  purchaser  of  mortgaged  prop- 
erty, who  became  such  subsequent  to  the  release  of  the  lien 
of  the  mortgage  by  the  mortgagee  after  he  had  transferred 
the  note  given  as  evidence  of  the  debt,  was  not  involved  or 
passed  upon  in  either  of  the  cases  to  which  reference  has 
just  been  made.  Conceding  then,  as  plaintiff  contends,  and 
his  evidence  tends  to  establish,  that  the  release  of  the  mort- 
gage in  the  case  under  consideration  was  not  deposited  in 
escrow,  but  was  wrongfully  placed  upon  record  by  the 
mortgagee,  without  the  knowledge  or  consent  of  the  plaint- 
iff, the  lien  created  by  the  mortgage  was  not  canceled  as 
against  the  mortgagors  nor  as  against  Wright,  their  vendor, 
since,  as  we  have  already  seen,  the  former  had  not  paid  the 
debt,  and  the  latter  was  not  a  good  faith  purchaser  of  the 
property  and  without  notice. 

There  is  another  ground  upon  which  an  affirmance  of 
the  judgment  may  be  properly  placed,  and  that  is  plaintiff 
has  not  been  damaged  by  reason  of  the  release  of  the  mort- 
gage. Stated  differently,  owing  to  the  low  value  of  the 
premises,  the  mortgage  was  no  security  for  the  payment  of 
the  notes  owned  and  held  by  plaintiff.  The  different  wit- 
nesses examined  at  the  trial  do  not  agree  in  their  estimates 
of  the  value  of  the  pioperty.  Those  given  by  plaintiff's 
witnesses  vary  from  $14,000  to  $18,000,  while  defendant's 
witnesses  fixed  the  value  from  $o,300  to  $7,500.  Asa  re- 
viewing court,  we  must  accept  as  the  correct  value  of  the 
property  the  amount  as  stated  by  the  pers  )ns  who  testified 
in  favor  of  the  successful  party  in  the  lower  court.  As 
stated  above,  the  highest  estimate  of  value  namCii  by  any 
witness  on  that  side  of  the  case  was  $7,500.  There  was  an 
uni>aid  first,  or  prior,  mortgage  on  this  real  estate  for  the 
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sum  of  $5^000,  besides  interest,  and  the  total  amount  of  the 
notes  secured  by  the  mortgage  in  controversy,  maturing  be- 
fore the  notes  held  by  plaintiff,  was  $2,600.  Thus,  it  will 
be  observed,  the  amount  of  the  liens  upon  the  property, 
exchisive  of  interest,  was  $7,600,  which  amount  would 
have  to  be  paid  out  of  the  proceeds  arising  from  the  sale  of 
the  property  before  anything  could  be  applied  on  the  notes 
held  by  plaintiff,  unless  all  the  notes  secured  by  the  second 
mortgage  should  be  paid  pro  rata.  It  is  the  established  doc- 
trine of  this  state  that  where  several  notes  secured  by  the 
same  mortgage  are  sold  to  different  parties  without  any  ac^ 
company! ng  assignment  of  the  mortgage,  the  several  holders 
are  entitled  to  shijre  pro  rata  in  the  proceeds  arising  from 
the  sale  of  the  mortgaged  property.  {Studebdker  t?.  McCar- 
gur,  20  Neb.,  500;  Harman  v.  Barhydt,  20Neb.,625;  Todd 
v.  Cremer,  36  Neb.,  430.)  A  different  rule,  however,  pre- 
vails in  the  state  of  Iowa,  where  the  mortgage  in  question 
was  executed  and  where  the  real  estate  therein  described  is 
situated.  In  that  state  it  has  been  held  by  repeated  decisions 
of  its  highest  court  that  the  transfer  of  one  of  several  notes, 
maturing  at  different  times  and  include  1  in  the  same  mort- 
gage, operates  as  an  assignment  pro  tanto  of  the  mortgage, 
and  that  the  proceeds  arising  from  the  foreclosure  of  the 
mortgaged  premises  must  be  applied  first  to  the  payment 
of  the  note  first  falling  due,  and  then  to  the  di.<ichurge  of 
the  other  notes  in  the  order  of  time  in  which  they  mature. 
[Rankin  v.  Major ^  9  la.,  297  ;  Orapengether  v.  Fejervary^ 
9  la.,  163;  Walker  v.  Schreiber,  47  la.,  529.)  It  is  per- 
fectly plain,  if  the  latter  rule  shall  control  our  decision  in 
this  case,  that  plaintiff  has  not  been  injured  by  a  discharge 
of  the  mortgage,  while  a  different  result  will  be  reached 
should  the  rule  of  our  own  state  be  adhered  to  in  this  case. 
Tiie  question  therefore  presented  is  which  of  the  conflict- 
ing rules  should  be  applied  in  determining  the  rights  of 
the  parties.  If  the  lands  covered  by  the  mortgage  were 
situate  here,  unquestionably  our  former  decisions  would 


692  NEBRASKA  REPORTS.         [Vol.  41 


41  eos 

f45    Si\ 


MUlery.  Lewis. 


be  followed.  In  a  recent  case  this  court,  in  an  opinion 
written  by  Jadge  Harrison  in  Riley  v.  Burroughs^  41 
Neb.y  296,  held  that  in  an  action  upon  a  covenant  of  war- 
ranty against  incumbrances,  where  the  conveyance  is  exe- 
cuted in  this  state  for  land  situate  in  the  state  of  Iowa,  the 
law  of  the  state  in  which  the  land  is  located  will  govern 
the  rights  of  the  parties  iu  the  enforcement  of  the  cove- 
nant. The  principle  announced  in  the  precedent  just  re- 
ferred to  is  certainly  decisive  of  the  point  under  consider- 
ation. There  is  stronger  reason  why  the  law  of  Iowa, 
rather  than  our  own,  should  govern  in  the  construction  of 
this  mortgage,  since  not  only  is  the  land  located  in  that 
state,  but  Iowa  is  the  place  where  the  contract  or  mortgage 
was  executed.  We  feel  constrained  to  hold  that  the  con- 
struction of  the  mortgage  and  the  rights  of  the  parties 
thereunder  are  governed  by  the  law  of  Iowa,  and  that 
plaintiff  has  suffered  no  damage  by  reason  of  the  discharge 
of  record  of  the  mortgage.     The  judgment  is 


Affirved. 


Miles  H.  Miller  et  al.,  appellants,  v.  Charles 
S.  Lewis,  appellee. 

Filed  Sbptbmbbb  18, 1894.     No.  5406L 

Aevlew;  Failubb  to  Filb  Bbibfs:  Affibmahoe.  This  oaoaa 
having  been  aubmitted  to  the  sapreme  ooart  opon  the  tnuw- 
cript,  withont  either  a  brief  or  oral  argument  from  either  par^ 
the  decree  of  the  lower  coart  is  afilrmed.  {Zimwierwtan  Mfg.  Ok 
«L  TwDtT,  40  Neb.,  306.) 

Appeal  from  the  district  court  of  Gage  oountj.    Heard 
below  before  Broady,  J. 
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JEl  0.  KreUinger,  for  appellants. 
Griggs,  Rinaker  &  Bibb^  contra 
NOBVAL,  C.  J. 

This  was  an  action  to  perpetually  enjoin  the  defendant^ 
as  road  overseer^  from  opening  a  public  road  or  highway 
across  plaintiffs'  land.  From  a  decree  in  favor  of  the  de- 
fendant^ plaintiffs  appeal. 

The  record  contains  a  draft  of  a  bill  of  exceptions  pur- 
porting to  contain  all  the  evidence  in  the  case,  but  the  same 
has  never  been  allowed  by  the  trial  judge.  On  the  con- 
trary^  attached  to  the  proposed  bill  is  the  certificate  of  the 
judge  disallowing  the  same  on  the  objection  of  the  defend- 
ant that  the  same  was  not  reduced  to  writing  within  the 
time  allowed  by  law.  The  evidence,  therefore,  cannot  be 
reviewed.  The  cause  was  submitted  to  this  court  without 
either  brief  or  oral  argument,  and,  following  Stabler  v. 
Oundf  36  Neb.,  648,  and  Zimmerman  Mfg.  Co.  v.  Tower, 
40  Neb.,  306,  the  decree  is 

AFFiratCED. 


Jab£z  C.  Cbookeb  v.  Amanda  Stover.  to  ^ 


58    844 


FiLSD  Septbmbkb  18, 1894.    No.  6219. 

1.  Ot^eotion  to  the  form  of  a  Terdict  will  be  of  no  ayail  in 

tbiBooort,  where  tba  same  was  not  made  in  tbe  motion  for  a  new 
trial  or  petition  in  srror. 

2.  Sufficiency  of  Evidence  to  Support  Verdict  for  Serv- 

ices of  Housekeeper  and  Nurse.    Tbe  evidenoe  in  the 
case  examined,  and  Jield  to  snpport  tbe  yeidict. 

Erbob  from  the  district  court  of   Lancaster  county. 
Tried  below  before  Tibbets,  J. 
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J.  C.  Crooker  and  /•  E.  Phiipott,  for  plaintiff  in  error. 
Davis  &  Hibner,  contra. 

NoRVAIi,  C.  J. 

This  salt  was  instituted  by  Amanda  Stover  to  recover 
the  sum  of  (45  alleged  to  be  due  her  for  services  to  plaint- 
iff in  error  as  nurse  and  housekeeper  during  the  fall  of 
1889.  There  was  a  trial  in  the  court  below  to  a  jury,  which 
resulted  in  a  verdict  for  the  plaintiff  in  the  sum  of  $15. 
The  defendant  prosecutes  error. 

Complaint  is  made  in  the  brief  of  counsel  for  plaintiff 
ill  error  to  the  form  of  the  verdict  returned  by  the  jui^, 
which,  omitting  caption  and  title  of  the  cause,  reads  as  fol- 
lows: 

^^  We,  the  jury,  duly  impaneled  and  sworn  in  the  above 
entitled  cause,  do  find  for  the  plaintiff  and  assess  the  amount 
of  her  recovery  at  the  sum  of  $5  per  week. 

Total,  thirty  dollars $30  00 

Received  fifteen 15  00 

Balance  due $15  00 

"D.  B.  Howard, 

It  is  true  the  verdict  is  not  in  the  usual  form,  but  we 
think  it  sufficiently  appears  therefrom  that  the  jury  in- 
tended to  and  did  find  the  sUm  due  from  defendant  to 
plaintiff,  after  deducting  payments  made  before  suit  was 
brought,  to  be  $15.  However,  no  objection  was  made  to 
the  verdict  when  the  same  was  returned  to  the  court  below. 
Had  there  been,  the  court  probably  would  have  ordered 
the  jury  to  return  to  their  room  and  correct  the  same. 
Again,  no  objection  to  the  form  of  the  verdict  was  made 
either  in  the  motion  for  a  new  trial  or  the  petition  in  error. 

The  only  other  ground  urged  for  reversal  of  the  judg- 
ment is  that  the  verdict  is  contrary  to,  and  is  not  supported 
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by,  the  evidence  in  the  case.  It  is  wholly  undisputed  that 
plaintiff  was  employed  by^  and  worked  for^  defendant  in 
the  capacity  of  housekeeper  and  nurse.  The  conflict  in  the 
testimony  is  upon  two  points,  namely,  the  length  of  time 
the  plaintiff  worked,  and  the  amount  of  compensation  per 
week  she  was  to  receive.  The  defendant  insists  that  pl^nt- 
iff  entered  his  employ  at  the  stipulated  sum  of  (2  per  week, 
that  under  which  agreement  she  worked  four  and  one-half 
weeks,  and  that  he  has  paid  her  the  sum  of  $15.  Both 
parties  agree  as  to  the  amount  paid;  but  the  plaintiff  be- 
low insists  that  she  was  in  the  employ  of  the  defendant  six 
weeks ;  that  there  was  never  any  agreement  as  to  the  amount 
of  compensation  she  should  receive;  and  that  her  services 
were  reasonably  worth  the  sum  of  $10  per  week.  There 
is  in  the  record  testimony  tending  to  sustain  the  contention 
of  each  party.  The  defendant's  theory  is  sustainea  by  the 
greater  number  of  witnesses,  and  we  would  have  been  bet- 
ter satisfied  had  the  jury  found  in  his  favor;  but  we  do  not 
feel  like  disturbing  the  verdict,  since  there  was  ample  com- 
petent evidence  before  the  jury  to  support  their  finding. 
The  value  of  plaintiff's  services  was  placed  by  the  witnesses 
from  (5  to  (10  per  week,  and  the  jury  allowed  her  the 
smaller  sum,  with  which  we  are  content     The  judgment  is 


Affirmed. 


Agnes  Bloedel  et  al.  v.  John  Zimmerman  et  al. 

Filed  Skptkmbbb  18, 1894.    No.  4977. 

1.  An  assignment  in  a  petition  in  error  as  to  the  admission 
or  exclnsion  of  testimony,  which  does  not  indicate  what  testi- 
mony oat  of  a  great  mass  is  relerred  to  or  intended,  is  too  in« 
definite  to  be  oonHidered. 

-2.  An  instruction  not  excepted  to  at  the  time  it  was  given 
cannot  be  complained  of  in  the  sapreme  conrt 
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3.  Intoxicating    Liquors:    Action    by    Minor    Childrrn 

Against  Saloon- Eeepkb:  Loss  or  Support:  Instructions. 
Bdd,  That  the  defendanto'  first  request  to  charge  was  not  wai^ 
ranted  by  the  evidence,  was  misleading,  and  shonld  not  have 
heen  given. 

4.  :  .  Where,  by  reason  of  intoxication,  a  Cither  is  ren- 
dered incapable  of  providing  for  his  family,  his  minor  children 
may  maiDtain  an  action  for  loss  of  means  of  support,  cansed  by 
reason  of  the  intoxication  of  the  firther,  against  the  person  fhi^ 
nishing  the  intoxicating  liqnors,  and  the  sureties  on  his  liqnor 
bond. 

5.  The  verdict  held  to  be  against  the  evidence. 

Ekrob  from  the  district  court  of  Sarpy  county.  Tried 
below  before  Clarkson,  J. 

Moriariy  &  Langdon  and  Anthony  K  Langdon,  for 
plaintid^  in  error. 

James  P.  Grove,  contra. 

NORVAL,  0.  J. 

This  action  was  brought  by  the  plaintiffs  in  error,  Agnes- 
Bloedel^  Matilda  Bloedel,  and  Alexander  Bloedel,  by 
Amelia  Bloedel,  their  next  friend,  against  John  Zimmer- 
man and  several  saloon-keepers  in  the  village  of  Papillion, 
and  the  sureties  on  their  liquor  bonds,  to  recover '  damages 
for  injury  to  the  plaintiffs'  means  of  support  resulting  from 
the  selling  to  their  father  of  intoxicating  liquors.  The 
petition,  after  alleging  that  the  plaintiffs  are  the  minor 
children  of  Andrew  Bloedel,  the  execution  and  delivery  of 
the  bonds  sued  on,  and  the  issuing  and  delivery  of  the 
licenses  to  the  principals  in  said  bonds,  avers,  in  substance, 
that  each  of  said  saloon-keepers  sold  and  gave  malt,  spirit- 
uous, and  vinous  liquors  to  said  Andrew  Bloedel  at  the 
times  therein  stated  and  during  the  existence  of  their  li- 
censes; that  said  Bloedel  has  become  an  habitual  drunkard 
through  the  excessive  use  of  intoxicatiii«r  liquors  so  fur* 
nished  as  aforesaid ;  that  said  plaintiffs  have  no  means  or 
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support  exoept  that  fdrni.shed  by  their  father;  that  prior 
to  the  year  1886  said  Andrew  Bloedel  was  industrious  and 
temperate,  and  that  by  virtue  of  said  furnishing  of  said 
liquors  to  J;iira,  he  thereby  became  unable  to  support  the 
plaintiffs,  and  that  they  were  thereby  damaged  in  the  sum 
of  $3,000,  for  which  amount  plaintiffs  pray  judgment 
The  defendants,  for  answer  to  the  ))etition,  deny  each  and 
evefy  allegation  therein,  except  that  they  have  been  engaged 
in  the  saloon  business,  and  gave  the  bonds  set  out  in  the 
petition.  There  was  a  verdict  for  the  defendants,  upon 
which  judgment  was  rendered  by  the  court.  The  plaintiffs 
prosecute  error. 

Several  rulings  of  the  trial  court  on  the  admission  and 
rejection  of  testimony  are  urged  in  the  brief  of  counsel  as 
grounds  for  reversal;  but  the  rulings  oomplaine<J  of,  and 
pointed  out  in  the  brief,  cannot  be  reviewed  by  this  court, 
for  the  reason  that  the  same  are  not  assigned  with  sufficient 
particularity  in  the  petition  in  error,  they  there  being  as* 
signed  in  the  following  language: 

'^4.  The  court  erred  in  overruling  the  objections  made 
by  the  plaintiffs  to  testimony  offered  by  defendants,  which 
ruling  of  the  court  was  duly  excepted  to  at  the  time. 

''5.  The  court  erred  in  sustaining  objections  made  by 
defendants  to  evidence  offered  by  the  plaintiff,  which  rul- 
ing was  excepted  to  at  the  time." 

The  bill  of  exceptions  discloses  that  numerous  objections 
and  exceptions  were  taken  by  the  plaintiffs  to  the  rulings 
of  the  court,  both  in  admitting  and  excluding  testimony, 
yet  neither  of  the  foregoing  assignments  indicate  what  rul- 
ings are  referred  to  or  intended.  The  assignments  are  too 
indefinite  to  be  considered.  ( Warner  v.  State,  41  Neb.^  238; 
EirkemlaUv.  Davis,  41  Neb.,  285.) 

It  is  insisted  that  the  court  erred  in  giving  instruction 
No.  9  on  its  own  motion,  for  the  reason  that  it  was  not 
based  upon  the  evidence.  We  are  precluded  from  giving 
this  instruction  any  consideration,  inasmuch  as  the  plaint- 
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iffs  took  no  exceptions  thereto  at  the  time  the  same  was 
read  to  the  jury.  It  appears  from  this  record  that  the 
cause  was  tried,  and  the  jury  were  instructed  as  to  the  law 
of  the  case,  on  October  22,  1890,  and  the  verdict  was  re^ 
turned  into  court  and  filed  the  next  day,  whue  the  ninth 
paragraph  of  the  court's  cliarge,  as  shown  by  the  entry  on 
the  margin  thereof,  was  not  excepted  to  by  the  plaintiffs 
until  October  24th.  An  instruction,  to  which  no  exception 
was  taken  at  the  lime  it  was  given,  cannot  be  complained 
of  in  the  reviewing  court.  {Levi  v.  Fred,  38  Neb.,  564.) 

Complaint  is  likewise  made  of  the  giving  of  the  de^ 
fendants'  first  request  to  charge,  which  is  in  the  following 
language:  "First — That  if  the  jury  believe  from  the  evi- 
dence in  the  case  that  Andrew  Bloedel,  the  father  of  the 
minor  children,  plaintiffs  in  this  case,  during  the  four 
years  immediately  preceding  the  commencement  of  this 
suit,  was  able  and  willing  to  provide  such  children  a  suit- 
able home^  but  they  refused  and  neglected  to  occupy  such 
home  with  the  father,  Andrew  Bloedel,  that  then  such 
father  was  under  no  l^al  obligation  to  provide  or  support 
them  elsewhere,  unless  they  had  been  compelled  to  leave 
«uch  home  by  reason  of  abuse  and  ill-treatment  by  such 
father.**  We  have  been  unable  to  find  any  testimony  in 
the  record  which  would  warrant  the  giving  of  the  above 
instruction.  On  the  contrary,  the  undisputed  proofs  show 
that  plaintiffs'  father,  during  the  four  years  preceding  the 
bringing  of  this  suit,  had  no  means  with  which  to  support 
his  children;  that  during  that  time  he  was  a  hard  drinker, 
was  often  intoxicated,  and  saved  scarcely  sufficient,  with 
the  rents  derived  from  his  property,  to  support  himself.  It 
further  appears  that  plaintiffs  and  their  mother  were  com- 
pelled to  leave  the  father  and  husband  on  account  of  his 
failure  to  support  them.  The  instruction  is  misleading 
and  should  not  have  been  given. 

After  a  careful  review  of  the  evidence,  we  are  persuaded 
that  it  fails  to  support  the  verdict.     The  testimony  shows^ 
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withoat  conflict,  that  the  defendants  (saloon-keepers)  fre- 
quently sold  and  furnished  to  Andrew  Bloedel  during  the 
four  years  immediately  preceding  the  bringing  of  this  ac- 
tion, which  is  the  period  covered  by  the  several  bonds  de- 
clared upon,  intoxicating  liquors  in  quantities  sufficient 
to  produce  intoxication;  that  by  the  drinking  of  said 
liquors  to  excess  said  Bloedel  becami*  unfitted  and  disquali- 
fied from  pursuing  his  usual  avocation  of  wagonmaker, 
but  spent  most  of  his  time  in  idleness  and  loafing  in  the 
saloons,  drinking  whiskey  and  beer.  He  was  often  intoxi- 
cated, earned  but  little  money,  and  contributed  scarcely 
anything  to  the  support  of  his  children,  the  plaintiifs 
herein,  who  by  reason  thereof  were  fotced  to  leave  home, 
their  adult  sisters  contributing  largely  to  their  maintenance 
and  support  during  the  four  years  referred  to.  The  evi- 
dence is  quite  meager  and  unsatisfactory  as  to  the  amount 
of  loss  of  means  of  support  the  plaintiffs  have  sustained, 
but  under  the  proofs  they  were  entitled  to  recover  some 
damages  from  the  defendants.  Under  the  statutes  an  ac- 
tion can  be  maintained  by  the  minor  children  for  damages 
resulting  from  a  loss  of  means  of  support  by  reason  of  the 
intoxication  of  the  father,  against  the  person  furnishing 
him  the  intoxicating  liquors,  and  the  sureties  on  his  bond. 
{Kerkow  v.  Bauer ^  15  Neb.,  150.)  Under  the  evidence  the 
verdict  cannot  be  sustained.  The  judgment  is  reversed 
and  the  canse  remanded  for  a  new  trial. 


JiEy£B8£D  AND   REMANDED. 
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R.  H.  Howard  et  al.  v.  Goodrich  Lodge  HAiii^ 
Association. 

Filed  Septembbb  16,  1894.    No.  5791. 

Appeal  from  Jtustioe  Court:  Failusk  to  File  Tsansobipt 
IN  Time:  Excuse  fob  Delat.  A  mere  mistake  of  fact,  Ibr 
which  the  appellee  is  in  nowise  responsible,  will  not  excase  the 
filing  in  the  district  ooart,  within  thirty  days,  of  the  transcript 
required  on  appeal  from  a  judgment  of  a  Justice  of  the  peace  or 
the  county  court. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Ferguson,  J. 

Saunders  J  Maofarland  &  Dickey  ^  for  plaintiffs  in  error: 

In  absence  of  default  or  laches  on  the  part  of  an  appel- 
lant his  right  of  appeal  cannot  be  defeated  by  the  absence 
or  neglect  of  a  justice  of  the  peace.  (Dobson  v.  Dobeon,  7 
Neb.,  296;  Nobk  v.  Houk,  16  S.  A  R  [Pa.],  421;  8m> 
ley  V,  Sampsoriy  1  Neb.,  83;  Lytle  v.  Slate  of  Arkansas^  22 
How.  [U.  S.],  193;  Louderback  v.  Boyd,  1  Ashm.  [Pa.], 
380;  Repvhlican  V.  JR.  Co.  v.  MePherson,  12  Neb.,  480.) 

LaJcCj  Hamilton  &  MaaweUj  contra: 

The  appellant  must  be  diligent  and  file  his  transcript 
within  the  time  limited  by  statute  or  the  appeal  will  fail. 
{Lincdn  Brick  &  Tile  Works  v.  HcUl,  27  Neb.,  877 ;  Ojh 
penheimer  v.  McClay^  30  Neb.,  654;  Converse  Cattle  Co. 
V.  Campbelly  25  Neb.,  37 ;  Slaven  v.  Hellman,  24  Neb.,  646 ; 
Giff&id  V.  Republican  V.  &  K.  R.  Co.,  20  Neb.,  638.) 

Post,  J. 

This  is  a  petition  in  error  from  the  district  court  of 
Douglas  county.  From  the  record  it  appears  that  judg- 
ment was  rendered  against  the  plaintiffs  in  error  by  the 
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county  court  of  said  county  on  the  12th  day  of  July,  1892. 
On  the  22d  day  of  the  same  month  they  filed  an  appeal 
bond  and  ordered  a  transcript  of  the  proceedings  in  the 
county  court  for  the  purpose  of  prosecuting  an  appeal.  A 
transcript  was  prepared  and  duly  certified  on  the  26th  day 
of  July^  but  was  not  called  for  by  the  plaintifis  or  filed  in 
the  district  court  until  the  15th  day  of  August,  which  was 
after  the  expiration  of  the  thirty  days  allowed  for  the  per- 
fecting of  the  appeal.  (Sees.  1008,  1011,  Code  Civil  Pro- 
cedure.) On  motion  of  the  defendants  the  appeal  was  dis- 
missed by  the  district  court,  and  which  is  the  ruling  now 
assigned  as  error. 

It  is  shown  by  the  affidavits  submitted  to  the  district 
court  that  the  county  judge  was  absent  from  the  state  con- 
tinuously from  the  4th  to  the  15th  day  of  August,  and  that 
counsel  for  plaintifis  were  not  advised  that  the  transcript 
had  been  prepared  in  accordance  with  their  request.  It  is 
conceded  that  it  was  procured  and  filed  with  the  least  pos- 
sible delay  after  the  return  of  the  judge.  The  county  judge 
of  Douglas  county  has  a  clerk  apjiointed  under  the  provis- 
ions of  the  act  of  March  31,  1887  (sec.  46a  et  seq,,  ch.  28, 
Oomp.  Stats.),  who,  according  to  affidavits  filed  in  support 
of  the  motion  to  dismiss,  was  in  charge  of  the  office  during 
the  absence  of  the  judge,  and  would  have  delivered  the 
transcript  had  application  been  made  therefor  at  any  time 
during  business  hours.  Upon  the  facts  thus  stated  appeal 
was  properly  dismissed.  The  case  of  Dobson  v.  Dobaoriy  7 
Neb.,  296,  relied  upon  by  plaintifis,  is  not  in  point.  The 
rule  which  must  control  in  this  case  has  been  frequently 
applied  by  this  court.  (See  Oiffbrd  v.  Republican  V,  &  K. 
R,  Cb.,  20  Neb.,  538;  Slaven  v.  Hellnum,  24  Neb.,  646; 
Converse  Cattle  Co.  v.  Campbell^  25  Neb.,  37 ;  Lincoln  Brick 
Works  V.  Hall,  27  Neb.,  874;  Oppenheimer  v.  McClay,  30 
Neb.,  654.)  There  is  no  error  in  the  record  and  the  judg- 
ment of  the  district  court  is 

Affirmed. 
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Charles  E.  Stratton  et  al.  v.  Sidney  B.  Oldpield. 

Filed  Sbptbhbbb  18,  1894.    No.  5789. 

AotB  and  deolarations  of  conspirators  which  are  parts  of  the 
res  gesta^  aod  therefore  admiasible  against  their  oo-coDspirators, 
include  those  only  which  are  done  and  made  during  the  pend- 
ency of  the  conspiracy  and  in  furtherance  of  its  objects. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Ferguson,  J. 

C.  A.  Baldwin  and  Weaver  &  Oillery  for  plaintiffs  in  error, 
cited:  Logan  v.  Untied  States,  144  U.  S.,  263;  Peopk  v. 
Dilwood,  29  Pac.  Rep.  [Cal.],  420;  Brown  v.  Herr,  21 
Neb.,  113. 

De  France  &  Richardson,  eorUra. 

Post,  J. 

This  was  an  action  for  damage  in  the  district  court  for 
Douglas  county,  in  which  the  defendant  in  error,  plaintiff 
below,  recovered  judgment.  The  cause  of  action  stated  in 
the  petition  is  substantially  as  follows:  The  defendants  be- 
low, Stratton,  Jjewis,  Petty,  and  Emniinger,  knowing  the 
plaintiff  therein  to  be  the  owner  of  certain  real  estate  in 
Saunders  county,  conspired  together  to  chiat  and  defraud 
him  out  of  the  value  thereof.  That  in  pursuance  of  such 
conspiracy  to  defraud  they  falsely  represented  to  him  that 
certain  notes  held  by  them  were  good  securities,  and  that 
the  makers  thereof  were  solvent  and  able  to  pay  in  full, 
when  in  fact  said  makers  were  insolvent  and  said  notes 
were  entirely  worthless;  that,  relying  upon  such  false  state- 
ments, he  conveyed  to  them  the  said  real  estate  and  ac- 
cepted in  exchange  therefor  said  worthless  securities.  The 
defendants  answered  separately  by  a  general  denial.     At 
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the  trial  the  plaintiff  below  was  permitted^  over  the  objec- 
tion of  Stratton  and  Emminger,  to  show  admissions  by 
Petty,  made  six  months  after  the  consummation  of  exchange 
of  property,  tending  to  prove  the  allegations  of  the  petition 
as  against  the  objecting  defendants.  In  that  the  court 
erred.  The  admissions  of  acts  and  declarations  of  co-con- 
spirators is  limited  to  what  is  said  and  done  while  the  con- 
spiracy is  pending  and  in  furtherance  of  the  objects  thereof. 
(3  Greenleaf,  Evidence,  94;  Wright,  Conspiracy,  113, 116.) 
The  judgment  is  reversed  as  to  the  plaintiffs  in  error  Strat- 
ton and  Emminger  and  remanded  for  further  proceedings 
in  the  district  court. 


Reversed  and  remanded. 


41    703 
s54      08 


Frederick  Sonnenschein  et  al.  v.  Charles  Bartei^ 

ET  AL. 
FiLBD  Septembek  18,  1894.     No.  4G76. 

1.  Fraudulent    Conveyances:    Evidence    of    Collateral 

Facts.  In  all  cases  where  the  issne  is  fraud  considerable  lati- 
tude will  be  allowed  the  party  upon  whom  the  burden  rests,  and 
evidence  will  be  received  of  collateral  lacts,  including  subsequent 
events,  provided  they  shed  light  upon  the  transaction  involved 
and  tend  to  explain  the  motives  of  the  parties. 

2.  ;  :    Relevancy.     In  determining  the  relevancy  of 

collateral  facts  in  such  cases  the  proximity  in  point  of  time  to 
the  principal  transaction  is  not  the  exclusive  test,  but  also 
whether  they  are  capable  of  affording  any  reasonable  presump- 
tion or  inference  with  reference  to  such  transaction. 

Rehearing  of  case  reported  in  37  Neb.,  592. 

J.  C,  Orawfordy  for  plaintiffs  in  error. 

T.  M,  Franse  and  M,  McLaughlin^  contra. 
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Post,  J. 

This  case  was  before  us  at  the  September,  1893|  term,  at 
which  time  a  decision  was  announced  affirming  the  judg- 
ment of  the  district  court.  (See  Sonnenschein  v.  BartdSy  37 
Neb.,  592.)  Subsequently,  it  appearing  that  we  had  over- 
looked the  fourteenth  assignment  of  the  petition  in  error, 
a  rehearing  was  ordered.  The  error  therein  assigned  is  the 
receiving,  over  the  plaintiffs'  objection,  of  evidence  tending 
to  prove  that  the  sureties  on  certain  notes  executed  by  An- 
ton and  Dominick  Brazada  in  the  firm  name  of  Brazada 
Bros,  to  Bartelsy  had  incumbered  and  disposed  of  their 
property  subsequejit  to  the  transaction  between  the  plaintifiB 
and  the  Brazadas,  which  is  the  subject  of  the  present  con- 
troversy. 

It  is  disclosed  by  the  record  that  the  Brazadas  had  pur- 
chased the  stock  of  goods  in  controversy  from  Bartels  about 
eight  months  previous  to  the  sale  thereof  by  them  to  plaint- 
iffs, and  were,  at  the  time  of  the  last  named  transaction,  in- 
debted to  Bartels  therefor  in  about  the  sum  of  $7,000.  Of 
the  amount  above  named  some  (400  was  past  due,  and  all 
representee!  by  notes  of  said  firm^  with  W.  Brazada,  F. 
Brazada,  Frank  Korn,  John  Weina,  and  Joseph  Kof  ka  as 
sureties.  On  the  second  day  after  the  sale  of  the  stock  to 
plaintiffs  the  sureties  above  named  executed  numerous 
deeds  and  mortgages  purporting  to  oonvey  and  incumber  a 
large  amount  of  property,  real  and  personal.  It  is  claimed 
by  defen<Iants  that  such  conveyances  included  all  of  the 
property  then  owned  by  the  makers,  which  contention  we 
assume  to  be  fully  sustained  by  the  record.  It  is  a  rea- 
sonable assumption,  also,  that  the  object  of  said  convey- 
ances was  to  defraud  the  defendant  Bartels.  But  is  the 
fraud  of  the  sureties  of  Brazada  Bros,  against  Bartels 
admissible  in  this  action,  where  the  question  at  issue  is  the 
fraud  or  good  faith  of  the  sale  by  the  Brazadas  to  plaint- 
iffs?    We  find  in  the  record  no  evidence  tending  to  prove 


Vol.  41]       SEPTEMBER  TERM,  1894.  705 


Sonnenschein  y.  Bartels. 


that  the  fraudulent  purpose  of  the  sureties  was  inspired  by 
the  plaintifis,  or  ever  known  to  them  before  the  filing  for 
record  of  the  conveyances  mentioned;  nor  does  it  appear 
from  the  proofs  that  the  Brazadas,  Anton  and  Dominick^ 
were  informed  of  the  intention  of  their  sureties  to  dispose 
of  their  property  until  after  the  execution  of  said  convey- 
ances. In  all  such  cases,  where  the  issue  is  fraud,  consid- 
erable latitude  will  be  allowed  the  party  upon  whom  the 
burden  rests,  and  evidence  of  collateral  facts,  including  sub- 
sequent events,  will  be  received,  provided  they  shed  light 
upon  the  transaction  involved  and  tend  to  explain  the 
motives  of  the  |>arties.  (1  Greenleaf,  Evidence,  53.)  But 
subsequent  events  within  the  above  rule  are  limited  to  those 
acts  which  are  in  contemplation  by  the  parties  at  the  time 
of  the  principal  event,  and  such  others  as  tend  to  show  a 
fraudulent  intent  at  the  time  of  the  transaction  involved. 
(May,  Fraudulent  Conveyances,  35.)  The  test  by  which 
the  relevancy  of  collateral  facts  in  such  cases  is  to  be  de- 
termined is  not  their  proximity  in  point  of  time  with  the 
principal  transaction,  but  whethef  they  are  capable  of  af- 
fording any  reasonable  presumption  or  inference  with 
respect  thereto.  (1  Greenleaf,  Evidence,  52.)  Judged  by 
that  test  it  would  seem  that  evidence  of  the  subs(>quent 
conveyances  by  third  parties  in  fraud  of  the  rights  of 
Bartels  is  inadmissible,  as  in  nowise  tending  to  explain 
the  motives  of  the  parties  to  the  contract  here  involved. 
.The  fact  that  the  parties  to  the  fraudulent  conveyances  are 
sureties  for  the  Brazadas  we  must,  upon  the  record,  regard 
as  immaterial.  It  follows  that  the  ruling  assigned  is  error, 
for  which  the  judgment  of  the  di.strict  court  must  be  re- 
versed and  the  cause  remanded  for  further  proceedings 
therein.  That  we  should  have  overlooked  this  question 
upon  the  former  hearing  is  a  fact  to  be  deplored,  although 
it  is  not  astonishing,  in  view  of  the  fact  that  in  the  130 
pages  of  printed  briefs  we  are  not  referred  to  a  single  page 
of  the  record,  comprising  over  400  pages  of  testimony,  be- 
49 


706  NEBRASKA  REPORTS.  [Vol.  41 


Gulick  T.  Webl>. 


side  as  much  more  of  exhibits;  but  that  fact,  although  to 
be  regretted,  because  imposing  additional  aud  unnecessary 
burdens  upon  us,  is  not  the  most  flagrant  transgression  of 
professional  ethics,  or  the  rules  of  the  court^  which  it  is  our 
duty  to  notice. 

We  find  a  considerable  part  of  the  several  briefs  devoted 
to  an  interchange  of  courtesies  between  counsel  for  the  re- 
spective sides,  in  which  the  personal  and  professional  char- 
acter of  each  is  violently  assailed.  Such  a  course,  inex- 
cusable upon  any  condition  or  provocation^  is  the  more 
culpable  in  this  instance,  since  the  mutual  charges  are  based 
upon  matters  confessedly  outside  of  the  record.  In  addi- 
tion to  what  has  recently  been  said  in  condemnation  of  such 
a  practice  it  may  not  be  amiss  to  remind  counsel  that  such 
briefs  are  neither  entertaining  nor  instructive  to  the  mem- 
bers of  the  court,  and  that  by  inserting  like  objectionable 
matter  they  take  the  risk  of  our  overlooking  the  meritori- 
ous part  thereof. 

RBVEEtSED   AND    REMANDED. 


41    TOttl  

I  40    819 

41    706 
50    116| 

41  7061        William  D.  Gulick,  APPErj.EE,  v.  Mary  Webb  et 

69    700  >  ' 

=Jf-706  AL.,  APPELLANTS. 

_^    5411 

FiLKD  Sbptembbk  16,  1894.     No.  5544. 

1,  Beview:  Failure  to  Makk  Arguments:  Waiver.  Points 
not  argned  in  the  sapreme  court  will  be  deemed  to  be  waived. 

3.  Judicial  Sales:  Agreement  to  Make  Joint  Bid.  Pereons 
who  desire  to  make  a  joint  purchase  of  the  property  maj  enter 
into  ail  agreement  by  which  one  person  is  authorized  to  bid  on 
their  joint  account  and  for  their  joint  benefit,  on  property  about 
to  be  sold  at  sheriflf 'a  sale;  and  such  agreement  will  not  be  il- 
legal if  it  does  not  include  the  purpose  not  to  compete,  or  not  to 
bid,  or  to  chill  bids,  or  to  'prevent  competition,  or  deter  others 
from  bidding;  nor  does  the  fact  that  such  agreement  may  indi- 
rectly have  the  effect  to  keep  others  from  bidding  make  it  an- 
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lawfal.     To  render  it  illegal  it  most  farther  appear  that  the 
purpose  of  entering  into  the  aflcreement  was  to  avoid  competition. 

:  AOBEEMBNT  BY    JUDGMENT   LIENORS   TO    MAKE   JoiNT 


Bid.  At  a  sheriff's  sale  of /eal  property,  five  holders  of  liens 
against  snch  property,  none  of  whom  were  financially  able  to 
bid  individually  at  such  sale,  entered  into  an  agreement  whereby 
one  of  their  number,  by  attorney,  bid  in  the  property,  which  was 
struck  off  to  him  as  trustee  for  himself  and  the  other  fonr  lien- 
holders.  Hdd,  That  this  was  not  snch  a  combination  as  would 
of  necessity  discourage  or  prevent  competition  in  bidding,  and 
was  therefore  insufl&cient  to  vitiate  the  sale. 


4.  :  CoNFiBMATioN:  SUFFICIENCY  OF  EVIDENCE.  The  evi- 
dence examined,  and  held  sufficient  to  sustain  the  finding  and 
judgment  of  the  lower  court  in  confirming  the  sale. 

Appeal  irom  the  district  court  of  Lancaster  county. 
Hoard  below  before  Tibbets,  J. 

W,  Henry  Smithy  for  appellants : 

The  agreement  of  the  judgment  lienors  to  purchase  the 
proj>erty  was  of  such  a  character  as  to  invalidate  the  sher- 
iff's sale.  (  Woolen  v.  H inkle,  20  Mo.,  290;  Stetvart  v.  Nelr 
son,  25  Mo.,  309;  MiUenberger  i7.  MorrLson,  39  Mo.,  71 ; 
Foretander  v.  Hicks,  6  Ind.,  448;  Phippen  v.  Stiekney,  3 
Met.  [Mass.],  385;  Jenkins  v,  Fnnk,  36  Cal.,  586;  Abbnf 
V.  Dewey,  25  Pa.  St.,  413;  Mapps  r.  Sharpe,  32  111.,  13; 
QHffUh  V.  Judge,  49  Mo ,  536;  Bunts  v.  Cole,  7  Blackf. 
[Ind.],  265;  James  v.  Fulcrod,  5  Tex.,  512;  Hawley  v. 
Orarner,  4  Cow.  [N.  Y.],  718;  Jones  v,  Caswdl,  3  Johns. 
Cas.  [N.  Y.],  29;  Doolin  v.  Ward,  6  Johns.  [N.  Y.],  194; 
Hannay  v.  Eve,  3  Cranch  [U.  S.],  242;  National  Bank  of 
Metropolis  v.  Spragrie,  20  N.  J.  Eq.,  13,  159;  Staines  v. 
Shore,  16  Pa.  St.,  200;  Wheeler  v.  OoUier,  1  M.  &  M. 
[Eng],  123;  Jackson  v.  Crafts,  18  Johns,  [N.  Y.],  110; 
Dexter  v.  Shepard,  117  Mass.,  480.) 

Stevens,  Love  &  Cochran,  contra: 

An  agreement  to  unite  in  a  bid  at  an  auct'un  sale  for  the 
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joint  benefit  of  the  parties  thereto  is  not  void,  if  not  dis- 
honest in  its  motives  or  injurioas  in  its  consequences. 
{James  v.  FtUorody  5  Tex.,  512;  Phippen  v.  Stickney^  3 
Met.  [Mass.],  385;  Ooode  Vp  Hawkins^  2  Dev.  Eq.  [N. 
Car.],  393;  Hunt  v.  EJlioU^  80  Ind.,  245;  SmcUl  v.  Jones,  6 
Watts  &  S.  [Pa.],  122;  Smith  v.  Greenlee,  2  Dev.  Law  [N. 
Car.],  126 ;  Switzer  v.  Skiies,  3  Oilman  [111].,  529 ;  National 
Bank  of  Metropolis  v.  Sprague,  20  N.  J.  Eq.,  159;  Bellows 
V.  Russell,  20  N.  H.,  427 ;  JenUns  v.  Frink,  30  Cal,  586 ; 
Breslin  v.  Brown,  24  O.  St.,  565;  Marie  v.  Garrison,  83 
N.  Y.,  14;  Smith  v.  Ullman,  58  Md.,  183;  Benjamin, 
Sales  [4th  Am.  ed.],  notes  under  sec.  444 ;  Bishop,  Con- 
tracts [Enlarged  ed.],  sec.  528;  1  Lawson,  Rights,  Reme- 
dies &  Practice,  sec.  220;  Rorer,  Judicial  Sales  [2d  ed.], 
sec.  77;  2  Freeman,  Executions,  sec.  297;  Story,  Sales, 
sec.  484 ;  1  Warvelle,  Vendors,  257;  Tiedemau,  Sales,  sec 
169.) 

Harrison,  J. 

As  the  result  of  an  action  in  the  district  court  of  Lan- 
caster county  to  foreclose  certain  mechanics'  and  mortgage 
liens  the  property  proceeded  against,  to-wit,  lots  Nos.  7 
and  8,  in  block  No.  315,  of  Jane  Y.  Irwine's  addition  to 
the  city  of  Lincoln,  otherwise  known  as  subdivision  62  of 
S.  W,  Little's  sul)di vision  of  the  west  half  of  the  south- 
west quarter  of  section  24,  in  township  10  north,  range  6 
east  of  the  6th  P.  M.,  in  the  city  of  Lincoln,  Nebraska, 
was  sold  by  the  sheriff  of  said  county  under  and  by  virtue 
of  an  order  of  sale  issued  in  accordance  with  the  terms  of 
a  decree  rendered  in  the  suit.  The  sale  was  made  on  the 
16th  day  of  February,  1892,  to  William  H.  Tyler  for  the 
sum  of  (13,000,  which  was  more  than  two  thirds  of  the 
appraised  value.  To  the  confirmation  of  the  sale  objec- 
tions were  filed  by  George  E.  Bigelow,  as  follows: 

''Comes  now  the  defendant  George  E.  Bigelow  and 
shows  and  represents  to  the  court  that  he  is  the  owner  of 
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the  equity  of  redemption  in  and  to  the  property  described 
in  plaintiff's  petition  in  the  above  entitled  cause,  and  in 
the  several  answers  and  cross-petitions  of  the  defendants 
therein,  and  objects  and  protests  against  the  confirmation  of 
the  sale  heretofore  made  by  the  sheriff  of  the  said  prem- 
ises described  in  said  petitions,  for  the  following  reasons, 
to- wit: 

''  1.  That  said  premises  were  not  appraised  in  accordance 
to  the  laws  of  the  state  of  Nebraska;  that  they  were  not 
appraised  at  their  reai  value  in  money,  but  were  appraised 
at  a  sum  far  below  and  vastly  less  than  their  real  value  in 
money. 

'*  2.  That  there  was  a  confederation  and  combination  on 
the  part  of  the  judgment  lien-holders  in  this  cause  to  bid 
said  property  in  at  a  certain  sum  far  less  than  its  value  and 
far  less  than  two-thirds  of  its  real  value  in  money,  and 
that  by  said  combination  and  confe<leration,  bo  formed  and 
entered  into  by  the  said  judgment  lien-holders,  purchasers 
were  prevented  from  bidding  at  said  sale,  and  said  prop- 
erty was  prevented  from  selling  for  a  sum  equal  to  what  it 
would  have  brought  had  such  confederation  and  combina- 
tion not  been  formeil ;  that  said  confederation  and  combi- 
nation BO  formed  prevented  competition  in  bidding  at  the 
sale  of  said  property  and  prevented  purchasers  from  bid- 
ding thereon,  and  was  in  fraud  of. the  rights  of  the  owner 
of  the  equity  of  redemption  of  said  premises;  and  if  said 
sale  is  confirmed  and  allowed  to  stand,  it  will  work  great 
and  permanent  loss  and  injury  to  this  defendant. 

^'This  defendant  therefore  moves  the  court  that  said  sale 
be  not  confirmed,  but  that  the  same  be  set  aside  and  held 
of  no  force  or  effect." 

Subsequently  additional  objections  were  filed  by  D.  T. 
Coffman  and  George  E.  Bigelow,  as  follows: 

"And  now,  February  23,  1 892,  come  the  above  named 
parties  and  by  leave,  etc.,  file  the  following  objections  and 
protests  against  the  confirmation  of  the  sheriff's  sale,  etc. : 
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"  1.  The  property  was  not  properly  appraised,  as  appears 
by  appraisement  filed. 

^'2.  No  proper  return  of  Bale  was  made  b^  the  sheriff,  as 
required  by  law,  prior  to  the  first  order  of  confirmation. 

'^3.  No  proper  notice  was  posted  in  the  sheriff's  office, 
as  is  the  custom  of  law  prior  to  sale. 

"4.  The  property  was  not  properly  described  in  the 
newspaper  publication,  as  per  affidavits  of  D.  T.  Coffman 
and  Geo.  E.  Bigelow,  filed  herewith  and  made  a  part  hereof, 
in  that  it  was  not  sufficiently  identified  and  located,  nor 
was  it  sufficiently  described  by  improvement,  so  as  to  dis- 
tinguish or  identify  it  or  to  attract  bidders  or  to  assure 
them  that  the  improvements  belonged  to  the  property. 

''6.  An  unlawful  combination  was  entered  into  by 
several  of  the  claimants  and  lien  creditors  to  prevent  com- 
petition at  the  bidding  or  crying  of  the  sale,  and  that  such 
combination  was  carried  out  and  rival  bidding  was  pre- 
vented, to  the  injury  of  the  defendant  and  certain  of  the 
creditors. 

"  6.  The  property  was  sold  at  a  grossly  inadequate  price, 
far  below  what  it  would  have  brought  had  not  an  unlawful 
combination  been  entered  into  to  prevent  bidding,  and  to 
cause  it  to  be  sold  at  a  sacrifice  and  to  the  injury  of  the 
defendants  Coffman  and  to  the  second  mortgage  creditor, 
Geo.  E.  Bigelow. 

^*7.  The  description  of  the  property  in  the  published 
advertisement  was  inadequate,  vague,  and  uncertain,  and 
calculated  to  mislead  purchasers. 

^'8.  The  liens  in  the  district  court,  Lancaster  county, 
Nebraska,  against  the  property  sold  were  not  properly  cer- 
tified to  the  sheriff.  Witness  the  certificate,  made  a  part 
hereof,  under  date  of  February  15,  1892. 

"  9.  The  sale  was  contrary  to  law." 

Upon  a  hearing  in  the  district  court  the  objections  to 
confirmation  were  overruled  and  the  sale  confirmed,  to  which 
action  of  the  court  the  parties  objectiug  duly  excepted  and 
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have  removed  the  case  to  this  court  for  an  examination  and 
adjudication  upon  the  question  of  the  confirmation  of  the 
sale. 

Counsel  for  appellants  in  his  brief  filed  in  this  court 
argues  but  one  of  the  grounds  of  objection  to  confirmation 
of  the  sale,  and,  conforming  to  a  well  established  rule  that 
questions  not  argued  here  will  be  deemed  to  be  waived,  we 
conclude  that  he  rests  the  case  upon  the  one  ground  alone  and 
has  abandoned  all  others.  The  objection  then  upon  which 
the  appellants  rely  is  as  follows:  ^'An  unlawful  coml)ina- 
tion  was  entered  into  by  certain  of  the  claimants  and  lien- 
holders  to  prevent  competition  at  the  bidding  or  crying  of 
the  sale;  that  such  combination  was  carried  out  and  rival 
bidding  was  prevented,  to  the  injury  of  the  defendant  and 
certain  of  the  creditors.''  The  evidence  (which  consists  of 
affidavits  of  various  persons)  discloses  that  five  of  the 
lien-holders,  whose  liens  were  of  the  liens  foreclosed  in 
the  action,  no  one  of  them  being  of  sufficient  financial 
ability  to  purchase  the  property,  entered  into  an  agree- 
ment or  combination  to  the  effect  that  one  of  their  uum- 
ber,  William  Tyler,  was  to  bid  at  the  sale  in  behalf 
of  all  the  five  lien-holders  and  bid  until  the  amount 
offered  for  the  premises  would  equal  the  mortgage  liens 
of  one  Gulick,  which  was  prior  to  the  liens  of  the  five 
who  entered  into  the  agreement,  and  eighty  per  cent  of 
the  aggregate  amount  of  their  liens.  A  careful  reading  and 
analysis  of  all  the  evidence  contained  in  the  affidavits  pre- 
sented and  used  during  the  hearing  in  the  district  court,  as 
preserved  in  the  bill  of  exceptions  and  record  filed  in  this 
court,  satisfies  us  that  the  judge  who  rendered  the  de- 
cision and  confirmed  the  sale  was  fully  warranted  in  the 
conclusion  which  he  evidently  formed  as  a  basis  for  the 
disposition  made  of  the  matters  in  controversy,  that  the 
agreement  between  the  five  lien  holders  was  one  by  which 
they  combined  to  jointly  purchase  the  property  for  their 
common  benefit,  and  not  an  agreement  not  to  bid  or  to 
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avoid  oorapetition  or  to  deter  others  from  bidding  or 
competing  at  the  sale;  that  in  so  combining  they  had 
no  fraudulent  or  illegal  intent  or  purpose.  This  being 
established,  then  the  question  arises  whether  such  an  agree- 
ment is  forbidden  by  or  is  contrary  to  law,  and  sufficient 
to  set  aside  the  sale  to  the  trustees  acting  or  bidding  for  the 
parties  to  such  contract.  We  have  no  doubt  that  in  the 
earlier  cases  in  which  this  question  arose  and  was  decided, 
some  courts  of  high  authority  have  announced  a  doctrine 
which  would  avoid  this  sale  solely  upon  the  grounds  of 
the  formation  of  such  an  airsociation,  r^ardless  of  the  in- 
tent or  motives  of  the  parties,  assigning  as  a  reason  that 
its  necessary  and  unavoidable  effect  is  to  tend  to  discourage 
or  prevent  competition;  but  the  later  cases  have  in  effect 
overruled  the  above  doctrine  and  established  what  we  con- 
sider a  better  and  more  practical  one,  that  where  an  exami- 
nation of  all  the  facts  and  circumstances  shows  the  object 
of  the  association  was  to  enable  the  parties  to  compete 
where  without  combining  they  could  not  do  so,  formed  for 
an  honest  purpose  and  with  such  an  intent,  and  not  with 
any  view  to  preventing  competition,  or  deterring  bidders 
or  '^ chilling  bids,''  the  sale  will  be  upheld  and  completed. 
(See  Rorer,  Judicial  Sales,  sec.  94;  Hunt  v.  MlioU,  41  Am. 
Rep.  [Ind.],  794,  80  Ind.,  245;  Herman,  Executions,  sec. 
206;  Freeman,  Executions,  sec.  297;  1  Lawson,  Rights, 
Remedies  &  Practice,  sec.  220;  Phippen  r.  Stickney,  3  Met 
[Mass.],  385;  SmuU  r.  Jonea,  6  Watts  &  S.  [Pa.],  122; 
Jenkins  v.  Frinky  30  Cal.,  586;  tHdeliiy  Trust  &  Safdy 
Vault  Co.  V.  Mobile  8.  R.  Co.,  54  Fed.  Rep.,  26;  Bres- 
tin  V.  Broion,  24  O.  St.,  565;  Nationai  Bank  of  Metropo^ 
lis  V.  Sprague,  20  N.  J.  Eq.,  159;  Suntzer  v.  SkUes,  3  Gil- 
man  [III.],  529;  Marie  o.  Garrison^  83  N.  Y.,  14; 
Hopkins  V.  Ensign,  25  N.  E.  Rep.  [N.  Y.],  306;  Wicker 
V.  Hoppock,  6  W^ll.  [U.  S.],  94;  Maffet  v.  Ijams,  103  Pa. 
St.,  266;  Barling  v,  Peters,  25  N.  E.  Rep.  [III.],  765; 
Neely  v.  McClure,  1   Cen.   Rep.  [Pa.],  230;   iZiteAw  v. 
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Juddy  27  N.  E.  Rep.  [Ill],  682;  James  v.  Fulcrod,  5  Tex., 
512;  Bellows  v.  Russell,  20  N.  H.  427;  Smith  v.  Greenlee, 
2  Dev.  Law  [N.  Car.],  126;  Goode  v.  Hawkins,  2  Dev, 
Eq.  [N.  Car.],  393;  amith  v.  Ullman,  68  Md,,  183.)  The 
decree  of  the  district  court  confirming  the  sale  was  right 
and  is 

Affirked. 


DoBSEY  MoDaniel,  appellant,  v.  Valentine  Lipp 


Filed  Septsmbkb  18, 1894.    No.  5813. 

1.  Beplevin:  Buildings:  Psbsonalts*.    An  action  of  replevin 

may  be  maintained  for  property  which  aa  between  the  partie«4 
ia  personalty. 

2.  iDjunction  to  Freyent  Movixig:  Building  Under  Writ 

of  Beplevin:  Houses  as  Psbsonalty.  The  judgment  of 
the  trial  conrt,  dismissing  the  action,  approved  and  a£Eirmed,  aa 
an  examination  of  the  evidence  shows  that  it  is  insufficient  to 
sustain  the  allegations  of  the  petition  or  warrant  the  iasoanoe  of 
an  iig  unction. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Hopewell,  J. 

John  T.  CcUhere,  and  W.  L.  Peart,  for  appellant 

Lane  &  Murdoch  and  W.  W.  Slabaugh,  contra. 

Harrison,  J. 

It  appears  in  this  case  that  on  February  7,  1887,  Val- 
entine Lipp,  of  defendants,  purchased  lot  1,  in  block  114, 
in  South  Omaha,  receiving  therefor  a  contract  of  purchase, 
signed  by  the  South  Omaha  Land  Company,  which  con- 
tract, after  a  number  of  assignments,  was  finally  assigned 
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to  Fred  and  Ernst  Stenger,  who  performed  the  conditions 
and  received  a  deed  from  the  company,  conveying  the  lot 
to  them,  of  date  March  31,  1891.  Soon  aAer  purchasing 
the  lot,  Valentine  Lipp  built  a  house,  or  cottage,  on  what 
he  supposed  was  the  lot,  or  a  portion  of  it,  for  one  O'Con- 
nor, to  whom  he  had  contracted  the  house  before  building 
it.  (yConuor  failed  to  pay  for  the  house,  and  in  a  final 
settlement  had  between  them,  some  three  months  after  the 
erection  of  the  cottage,  it  became  the  property  of  Lipp. 
Lot  1,  the  evidence  shows,  was  a  portion  of  a  hill  which 
sloped  toward  the  alley  of  block  114,  in  which  it  was  sit- 
uated, and  was  very  steep  and  could  not  in  its  condition, 
at  the  time  of  purchase,  be  used  for  building  purposes.  It 
further  appears  that  the  ground  in  the  part  of  the  city  in 
which  it  was  located  was  very  hilly  and  broken,  and  covert 
with  a  growth  of  small  timber  and  underbrush,  and  the 
streets  had  not  been  opened  or  graded,  and  the  lines  of  the 
block  and  its  lots  were  not  easily  discoverable  by  the  ordi- 
nary observer  or  searcher  for  them.  Mr.  Lipp  made  an 
effort  to  discover  them,  without,  however,  having  tliem 
surveyed,  and,  supposing  he  had  found  them,  put  up  the 
house  in  controversy  and  afterwards  a!^certained  that  it 
stood  partly  on  the  alley  of  block  114,  back  of  lots  I  and 
2  of  the  block,  and  partly  on  lots  17  and  18  of  the  same 
block,  and  extended  more  than  half  the  way  across  the  alley 
toward  lot  I  from  lot  18,  the  house  standing  on  blocks  of 
wood  placed  under  the  corners.  After  the  sale  of  the  cot- 
tage to  O'Connor  and  its  becoming  again  his  property 
through  the  latter*s  failure  to  pay  for  it,  and  releasing  any 
right  to  it,  Lipp  leased  it  and  collected  the  rents  during 
several  months,  and  at  some  date  during  this  time  mort- 
gaged it  to  a  Mr.  Doud  to  secure  a  loan  of  $150,  which, 
immediately  prior  to  this  and  other  suits  connected  with  it, 
he  paid  and  the  lien  was  released.  On  or  about  April  3, 
1891,  the  lots  17  and  18  referred  to  were  purchased  by 
jDorsey   McDaniel,  the  plaintiff   herein,  the   agent  from 
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whom  they  were  purchased  staling  to  him  that  the  house 
was  on  lot  18  and  he  could  move  it  up  to  the  front  a  little 
and  fix  it  up  and  make  a  residence  of  it.  Very  soon  af- 
terwards McDaniel  succeeded  in  inducing  one  Gray^  the 
tenant  of  Lipp,  to  remove  from  the  house,  having,  how- 
ever, prior  to  Gray's  removal,  pried  it  up  and  moved  it  a 
short  distance  over  toward  lot  1 8.  After  Gray  moved  out, 
McDaniel  placed  some  of  his  own  furniture  in  the  house, 
which  was  thrown  out  at  the  instance  of  Doud,  who  was 
then  claiming  the  right  to  a  partial  control,  at  least,  of  the 
house  by  virtue  of  his  lien  for  the  money  loaned  to  Lipp. 
It  remained  for  a  short  time  in  the  possession  of  the  party 
holding  it  in  Doud's  behalf,  but  was  abandoned  by  him, 
presumably  when  Lipp  gave  Doud  other  security  and  re- 
leased this.  Then  McDaniel  (the  parties  moving  it  for 
him  commencing  on  Saturday  night  at  somewhere  be- 
tween 9  and  12  o'clock  and  working  until  afternoon  of  the 
Sunday  following)  had  the  house  removed  to  about  the 
center  of  lot  18,  placed  brick  piers  under  it  and  built  an 
addition  to  it,  and  sold  it  with  lot  18  to  Frank  Lee  about 
September  or  October,  1891.  The  change  of  position  of 
the  house  to  the  center  of  lot  18  was  effected  about  the 
middle  of  April,  1891.  May  6,  1891,  an  action  in  re- 
plevin was  instituted  by  Lipp  to  recover  pu  jsession  of  the 
house,  which  was  afterwards  dismissed,  and  on  May  14, 
1891,  he  commenced  another  replevin  action  to  get  pos- 
session of  the  building  and  had  spoken  to  one  John  Wood- 
ward to  move  the  house,  who  informed  McDaniel  oi  it. 
This  action  was  then  commenced  by  McDaniel  to  enjoin 
Valentine  Lipp,  John  Woodward,  and  A.  A.  Donnelly, 
ponstable,  from  removing  or  interfering  with  his  possession 
of  the  house.  A  trial  of  the  case  in  the  district  court  re- 
sulted in  a  finding  in  favor  of  defendants  Lipp,  Wood- 
ward, and  Donnelly  and  a  dismissal  of  the  action,  from 
which  plaintiff  appealed  to  this  court. 

It  is  very  clear  from  the  evidence  that  Lipp  had  always 
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considered  and  treated  the  house  as  personal  property,  and 
that  it  was  not  attached  to  lot  18  in  such  a  manner  as  to 
become  a  part  of  it  or  belong  to  its  owner,  and  that  as  be- 
tween Lipp  and  McDaniel,  when  the  last  named  party 
moved  it  over  on  his  lot  18,  it  was  personal  property,  and 
the  act  of  McDaniel  in  moving  it  did  not  and  could  not 
change  its  character  as  such.  {MUU  v.  Rediek,  1  Neb.,  437; 
Central  B.  R.  Co.  v.  Fritz,  20  Kan.,  430;  HartweU  r. 
Kelly,  117  Mass.,  235.)  The  evidence  shows  nothing  fur- 
ther than  that  defendants  proposed  to  attempt  to  take  pos- 
session of  the  house  by  virtue  of  the  action  of  replevin  and 
the  writ  issued  therein.  There  is  no  evidence  of  an  at- 
tempt to  interfere  with  the  plaintiff's  possession  of  the 
building  in  any  other  manner,  or  any  threats  of  any  other 
or  different  movements  or  efforts  by  defendants,  or  either 
of  them,  toward  any  molestation  of  the  plaintiff  in  his  en- 
joyment of  it.  That  replevin  was  the  proper  action,  see 
Cobbey,  Replevin,  sees.  363,  365 ;  MiUa  v.  Redick,  1  Neb., 
437;  Fitzgerald  v.  Anderson,  81  Wis.,  341, 51  N.  W.  Rep., 
654.  It  is  very  clear  that  the  district  tiDurt  was  right  and 
its  judgment  of  dismissal  a  correct  one,  according  to  the 
facts  developed  in  the  testimony  in  the  case. 

Affirmed. 


MiNKEAPOLis  Harvester  Works  v.  Gustavb 
Kaessner. 

Filed  September  18,  1894.    No.  6835. 

IJsiiry.    The  evidence  examined,  and  held  insufficient  to  sostain  the 
verdict 

Error  from  the  district  court  of  Douglas  county.    Tried 
below  before  Scott,  J. 
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Silas  Cobby  for  plaintiff  in  error. 
JoKn  P.  Davis,  contra. 

Harrison,  J. 

Defendant  in  error  commenced  an  action  in  the  district 
court  of  Douglas  county,  against  the  Minneapolis  Har- 
vester Works  and  Silas  Cobb,  alleging  in  his  petition  as 
cause  of  action :  "  That  on  the  15th  day  of  December,  1 887, 
plaintiff  made  and  executed  to  the  defendant  corporation  a 
certain  promissory  note  for  the  sum  of  one  thousand  and 
thirty  dollars  ($1,030),  to  be  due  and  payable  on  the  10th 
day  of  June,  1888,  which  said  note  was  for  a  considera- 
tion of  nine  hundred  and  ten  dollars  ($910)  and  was  usuri- 
ous to  the  extent  of  the  remaining  one  hundred  and  twenty 
dollars  ($120)."  The  petition  further  states  that,  9&  collat- 
eral security  for  the  payment  of  the  $1,030  note,  Kaessner 
delivered  to  the  company  a  number  of  notes  of  other  par- 
ties t^elonging  to  him,  and  on  the  16th  day  of  October, 
1889,  paid  to  the  company  the  sum  of  $250  to  apply  on  the 
note  for  $1,030;  that  the  plaintiff  in  error  collected  of  the 
collaterals  the  sum  of  $776.65,  which,  together  with  the 
$250,  amounted  to  the  sum  of  $1,025.65,  or  $115.65  of  a 
surplus  or  overpayment  of  the  $910,  which,  deducting  the 
usurious  portion  of  the  $1,030,  i.  e.  $120,  was  the  true 
amount  due  on  said  note;  that  there  remained  of  the  col- 
laterals in  the  hands  of  plaintiff  in  error  notes  aggregating 
the  sum  of  $325,  to  which,  by  the  payment  of  the  amount 
due  on  the  $  1 ,030  note,  or  $910,  Kaessner  became  enti- 
tled. He  alleges  a  demand  for  the  remaining  notes  of 
the  collaterals,  a  refusal  to  deliver  them  to  him,  their 
conversion,  and  asks  judgment  for  the  $115.65,  over- 
payment on  the  note,  and  $325^  alleged  value  of  the 
converted  collaterals.  To  this  the  answer  was:  "The 
defendant  admits  that  the  note  mentioned  in  the  petition 
was  executed  for  $1,030,  due  and  payable  at  the  time 
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therein  alleged,  and  denies  tlmt  said  note  is  usurious  to  the 
extent  of  $120,  or  any  other  amount/'  an  admission  of 
the  payment  of  the  $250,  but  a  statement  that  it  was  not 
to  be  credited  upon  the  $1,030,  unless  Kaessner  performed 
certain  conditions  (particularly  stated  in  the  answer,  but 
not  necessary  here);  the  non-performanee  of  the  conditions 
and  the  crediting  of  the  $250  on  an  account  then  existing 
between  the  parties ;  an  admission  of  the  collection  of  the 
amount  of  $775.65  from  the  collateral  notes,  and  a  denial 
of  the  allegati(m  of  the  petition  in  regard  to  the  value  of 
the  uncollected  collateral  notes  and  a  denial  of  their  con* 
version  ;  a  claim  of  a  balance  yet  due  plaintiff  in  error  on 
the  $1,030  note,  and  a  further  allegation  of  a  claim  of 
amount  due  on  account  in  the  sum  of  $65.88,  and  $16  and 
interest,  and  $120,  and  accrued  interest  on  promissory 
notes  described  in  the  answer,  signed  by  Kaessner  and  in 
favor  of  plaintiff  in  error.  The  answer  concludes  with  a 
prayer  for  judgment  against  Kaessner  in  the  sum  of 
$456.21  and  interest,  etc.  Kaessner  filed  a  reply,  in  which 
all  new  matter  contained  in  the  answer  was  denied  except 
the  allegation  of  the  execution  and  delivery  by  him  to 
plaintiff  in  error  of  the  notes  of  $16  and  $120,  which  it 
admitted,  but  stated  that  they  were  obtained  through  the 
fraud  and  misrepresentation  of  its  general  agent  and  were 
without  consideration,  or  that  the  consideration  therefor 
had  failed,  and  a  further  allegation  of  labor  and  material 
performed  and  furnished  by  Kaessner  for  plaintiff  in  error 
during  the  years  1.S88  and  1889,  in  and  about  the  repairing 
of  sixteen  machines,  of  the  alleged  worth  and  value  of 
$160.  There  was  a  trial  and  verdict  by  the  jury  in  favor 
of  Kaessner  in  the  sum  of  $521.11.  Motion  for  new  trial 
was  argued  and  overruled  and  judgment  rendered  in  ac- 
cordance with  the  verdict  for  Kaessner,  and  the  case  was 
removed  to  this  court  for  review  by  petition  in  error  on 
behalf  of  the  Minneapolis  Harvester  Works. 

The  only  assignment  of  error  we  will  notice  is,  that  the 
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verdict  was  not  sustained  by  safficient  evidence.  Mr. 
Kaessner's  claim  or  action  is  based  upon  the  allegation 
that  f  120  of  the  amount  of  the  $1^030  note  was  usurious 
or  illegal  interest^  and  that  when  he  had  paid  the  amount 
(|910)  remaining  after  deducting  the  |i20  from  $1^030, 
the  face  of  the  note,  he  was  entitled  to  the  return  of  the 
collateral  notes  which  were  still  in  the  hands  of  plaintiff 
in  error  uncollected.  An  examination  of  the  testimony 
discloses  that  there  is  a  total  failure  of  proof  on  the  subject 
of  usury.  There  is  nothing  in  the  evidence  which  tends 
in  the  least  to  show  that  the  $120,  or  any  portion  of  the 
$l,OSOy  was  interest,  either  legal  or  illegal,  on  this  sum  or 
any  part  of^it,  or  any  other  sum.  The  most  that  can  be 
said  of  the  evidence  is  that  it  tends  to  show  that  there  was 
1 120  of  the  $1,030  which  was  made  a  part  of  the  amount 
of  the  note  without  any  consideration  therefor.  Mr. 
Kaessner  says  of  it  in  one  portion  of  his  testimony  as  fol- 
lows: 

Q.  What  was  this  |120  difference  between  the  $910  and 
$1,030  for? 

A.  It  was  for  forfeiture  of  overdue  payments. 

And  in  another  place,  during  cross-examination,  states: 

Q.  You  stated  that  there  was  $120  in  this  note  that  you 
do  not  owe? 

A.  Yes,  sir. 

Q.  Why  then  did  you  execute  a  note  for  an  amount  that 
you  didn't  owe? 

A.  I  did  the  year  before,  and  I  got  my  note. 

The  Court:  You  are  asked  to  state  why  you  did  it. 

A.  It  was  their  custom.     They  requested  me  to  do  so. 

Mr.  Cobb :  How  do  you  know  it  was  their  custom  ? 

A.  I  done  it  the  year  before. 

Q.  You  did  that  because  it  was  their  custom,  did  you? 

A.  Yes;  that  is  what  I  did. 

Q.  You  executed  a  note  for  $120  more  than  you  were 
indebted  to  them  simply  because  it  was  their  custom  to 
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have  it  done  that  way^  and  that  is  the  only  reason  yea  oan 
give? 

A.  That  18  the  way  we  done  it. 

Q.  Is  that  the  only  reason  you  executed  a  note  for  $120 
more  than  you  owed? 

A.  That  is  all. 

There  is  nothing  in  this  which  shows  the  taking  of  il- 
legal interest  or  contracting  for  it.  A  failure  to  prove  that 
the  |120  was  a  usurious  amount  as  pleaded  in  the  petition 
left  the  amount  of  the  note  as  expressed  by  its  terras, 
$1,030,  and  the  payments  made  were  insufficient  to  extin- 
guish the  indebtedness  and  entitle  Kaessner  to  the  collat- 
eral notes.  It  follows  that  the  evidence  is  not  sufficient  to 
sustain  the  verdict  and  the  judgment  must  be  reversed.  If 
it  be  claimed  that,  notwithstanding  the  proof  on  behalf  of 
Kaessner  was  not  sufficient  to  establish  that  the  $120  of 
the  |1,030  consideration  of  the  note  was  usurious,  yet  it 
did  tend  to  establish  that  the  amount  of  the  note  should 
have  been  |910,  it  will  not  cure  the  error  or  assist  us,  as 
we  must  then  apply  the  rule  that  a  party  is  not  allowed  to 
allege  in  his  petition  one  cause  of  action  and  prove  another 
upon  trial.  {Imhoffv.  House,  36  Neb.,  28.) 

There  are  some  other  points  argued  in  the  briefs  in  ref- 
erence to  other  branches  of  the  case,  but  as  the  case  must 
be  returned  to  the  lower  court  for  another  trial,  we  will 
not  discusd  them  at  this  time. 

BeVEBSED  AKI>  iUIMANDED. 
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Orrin  R.  Cain,  appellant,  v.  Minnie  D.  Boixer  et 
al.,  appellees. 

Filed  September  18,  1894.     No.  6386. 

Estoppel.  Where  one,  by  his  words  or  conduct,  willfiilly  causes 
another  to  believe  in  the  existence  of  a  certain  state  of  facta, 
and  indnces  him  to  act  on  that  belief  or  to  alter  his  previous 
condition,  the  former  is  conclnded  from  averring  against  the 
latter  a  different  state  of  things  as  existing  at  the  same  time. 

Appeal  from  the  district  court  of  Douglas   countj. 
Heard  below  before  Estelle,  J. 

B.  O,  Burbankf  for  appellant. 

Cowin  &  MeHughy  contra. 

Ryan,  C. 

The  contention  on  this  appeal  is  between  Orrin  R.  Cain, 
as  appellant,  and  Minnie  D.  Boiler  and  C.  E.  Boiler,  as 
appellees,  as  to  the  correctness  of  the  findings  of  the  dis- 
trict court  of  Douglas  county  in  favor  of  the  parties  last 
named.  On  April  30,  1890,  one  A.  R.  McCandless  was 
the  owner  of  a  lot  and  a  half  lot  in  Isabel's  addition  to  the 
city  of  OiAiha,  which,  in  a  writing  of  that  date,  he  agreed 
to  sell  to  Burton  A.  Karr,  who  agreed  to  purchase  the 
same  upon  the  terms  in  said  writing  provided;  that  is  to 
say,  Karr  was  to  build  a  certain  dwelling  house  thereon, 
and  pay  one-third  of  the  purchase  price  in  lumber  and  the 
other  two-thirds  out  of  a  loan  which  he  expected  to  effect, 
secured  by  a  mortgage  on  the  premises  to  be  conveyed  to 
him.  About  the  28th  day  of  May,  1890,  Karr  contracted 
in  writing  with  appellant  for  the  erection  by  Cain  of  the 
dwelling  house,  to  be  built  on  the  property  which  Mc- 
Candless had  agreed  to  convey  to  Karr.  For  building 
this  house  Cain  was  to  receive  from  Karr  the  actual  cost  of 
60 
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the  necessary  labor  and  material,  with  ten  per  cent  in  addi- 
tion thereto.  On  June  11, 1890,  Karr  entered  into  a  writ- 
ten contract  with  C.  E.  Boiler  for  the  sale  by  Earr  to 
Boiler  of  the  property  on  which  Cain,  the  appellant^  was 
then  erecting  a  building  for  Karr.  As  between  Karr  and 
Boiler,  tlie  ugieed  price  for  the  house,  when  completed, and 
the  lots  was  $2,800,  of  which  $900  was  to  be  paid  in 
Boiler's  architectural  work,  $300  in  a  second  mortgage, 
and  the  $1,600,  not  otherwise  provided  for,  by  a  first  mort- 
gage on  the  house  and  lots.  The  erection  of  the  house 
proceeded  under  the  contract  between  appellant  and  Karr 
until  July  18,  1890,  when  Karr  surrendered  his  contract 
for  the  purchase  of  the  lots  to  McCandless,  by  whom,  at 
Karros  request,  another  like  contract  relating  to  the  same 
subject-matter  was  made  with  appellant  Cain.  On  the  same 
day,  and  as  part  of  the  same  transaction,  appellant  trans- 
ferred all  his  title,  right,  and  interest  in  the  lots  mentioned. 
This  assignment  by  Cain  to  Karr  recited  that  the  said  Cain 
had  received  the  said  contract  and  made  the  same  with 
McCandless  at  the  request  of  said  Karr,  and  that  said  Karr 
had  furnished  all  the  money  therefor,  and  that  said  Cain  had 
made  said  contract  for  the  use  and  benefit  of  Karr  and  had 
paid  nothing  therefor.  This  arrangement  and  assignment 
were  made  because  just  previously  thereto  an  attachment 
had  been  levied  upon  some  lumber  designed  fo#  use  in  the 
erection  of  Karr's  building.  Neither  McCandless  nor 
Boiler  had  any  knowledge  of  the  assignment  from  Cain  to 
Karr.  Indeed,  its  existence  was  concealed  from  every  one 
not  a  party  to  it,  so  that  no  process  should  be  levied  upon 
property  improved  or  being  used  for  that  purpose,  in  sat- 
isfaction of  claims  against  Karr.  That  both  McCandless  and 
Boiler  had  knowledge  of  the  transfer  to  Cain,  and  dealt  with 
him  as  the  only  party  concerned,  except  themselves,  must 
be  accepted  as  established  by  the  findings  of  the  trial  otnrt 
upon  conflicting  evidence.  When  the  time  came  for  McCan- 
dless to  convey,  it  was  suggested  that  the  title  be  vested  in 
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the  wife  of  C.  E.  Boiler  for  convenience  in  effecting  a  loan, 
and  the  deed  was  made  accordingly.  With  a  view  to  sat- 
isfying the  company  which  was  making  the  loan  just  referred 
Ux,  and  before  said  deed  was  made,  Mr.  Karr  and  his  wife 
executed  a  writing  which  recited  that  all  moneys  which 
would  have  been  payable  to  Karr  from  Boiler,  under  the 
contract  between  Karr  and  Boiler,  should  be  paid  to  ap- 
pellant Cain.  Of  the  $1,500  net  obtained  by  this  loan, 
Boiler  handed  |800  to  appellant  Cain  as  the  first  payment 
due  on  the  contract  for  purchase.  Out  of  this  |800  Cain 
made  payment  to  McCandless  of  the  balance,  of  |695, 
still  owing  him.  Boiler  at  different  times  paid  Cain  sums 
aggregating  $327.50  at  Cain's  request.  Cain  applied  to 
Boiler  for  a  payment  of  fSOO  additional  under  the  am- 
tract,  in  which,  by  Cain's  own  representations.  Boiler  had 
been  led  to  suppose  Cain  had  been  substitute<l  in  place  of 
Karr.  When  Cain  asked  for  this,  the  last  cash  payment 
required,  Mr.  Boiler  demanded  that  there  should  be  de- 
livered to  him  waivers  of  all  claims  for  liens.  Cain  an- 
swered that  as  the  laborers  were  at  work  he  would  not  be 
able  to  obtain  their  waivers,  but  that  as  to  the  lumber  and 
mill  work  he  would  furnish  the  waivers,  and  accordingly 
procured  and  delivered  to  Boiler  a  written  waiver  of  liens 
on  the  property  signed  by  the  Bohn  Sash  &  Door  Com- 
pany, which  furnished  the  mill  work,  and  the  Siar  Union 
Company,  which  had  furnished  the  lumber.  By  the  con- 
tract of  Boiler  he  was  entitled  to  a  waiver  of  liens  before 
he  made  this  payment,  and  in  reliance  upon  these  waivers 
he  was  induce<l  to  make  payment  to  Cain,  in  whose  petition 
a  foreclosure  was  sought  in  part  for  the  whole  amount  as 
to  which  these  liens  were  waived.  The  monstrous  nature 
of  this  claim  becomes  evident  when  it  is  noted  that  the 
whole  amount  of  the  items  for  labor  done  and  material 
furnished  aggregate  but  $2,068.30,  for  which  appellant's 
lien  was  claimed,  on  which  claim  filed  there  was  credited  a 
payment  in  cash  of  $758.-10,   leaving  a  balance  of  but 
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(lySOO.OOy  of  which  the  sum  total  of  the  two  liens  waived 
was  1950.  WheD  appellant  secretly  assigned  and  trans- 
ferred to  Karr  all  his  right,  title,  and  interest  in  and  to  the 
lots  now  sought  to  be  charged  with  a  mechanic's  lien,  it  is 
very  doubtful,  to  say  the  least,  whether  under  the  circum- 
stauces  of  this  case,  independently  of  every  other  consid- 
eration, he  did  not  part  with  all  existing  right  to  enforce  a 
mechanic's  lien  against  the  lots  in  question.  The  district 
court  properly  held  that  added  to  this  consideration  it 
oould  not  be  tolerated  that  Cain  should,  as  owner,  procure 
payments  to  himself  to  be  made  on  the  faith  of  deceitful 
appearances  of  which  he  was  the  guilty  author,  and  after- 
wards assert,  as  against  the  party  who  had  acted  on  the 
faith  of  such  appearances,  a  state  of  facts  inconsistent 
therewith  to  the  detriment  of  such  other  party.  The  judg- 
ment of  the  district  court  is 

Affirmed. 


Ibvinb,  C,  not  sitting. 


Phenix  Insubance  Company  of  Brooklyn  v.  Otto 
Covey  et  al. 

FiLBD  Sbpt£MBEb  18,  1894.     No.  5827. 

1.  Pleading:   Ruling  on  Motion  fob  Spboifio  Statemeht: 

Review.  Where  no  prejadioe  has  resalted  from  the  miing  of 
the  trial  court  npon  a  motion  for  a  more  specific  statement,  soch 
ruling  will  afford  no  groand  of  complaint  on  error. 

2.  Fire  Insurance:  Agents:  Conoubrent  Insubanos:  Coh- 

SBNT:  Estoppel.  Where  an  insarance  agent,  with  aathority 
to  receive  premiaros  and  issae  policies,  exercises  such  anthoritj- 
with  knowledge  of  the  existence  of  concurrent  insurance  on  the 
premises,  the  company  is  estopped,  after  a  loss,  to  Insist  that  the 
policy  is  void  because  consent  to  such  concurrent  insurance  was 
not  given  in  writing. 
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Errob  from  the  district  court  of  Lancaster  coanty. 
Tried  below  before  Hall,  J. 

Jacob  Fawcdt  and  F,  M.  Sturdeoant,  for  plaintiff  in 
error. 

Ricketta  &  Wilson,  contra. 

Ryan,  C. 

On  the  29th  of  January,  1890,  Sarah  J.  Suddith  and 
her  husband  made  to  Otto  Covey  a  mortgage  to  s^ure 
payment  of  eight  promissory  notes  for  the  aggregate 
amount  of  $1,686.  On  the  10th  of  February,  following, 
the  Phenix  Insurance  Company  of  Brooklyn,  New  York, 
issued  its  policy  of  insurance  upon  the  mortgaged  property 
to  its  owner,  Sarah  J.  Suddith,  containing  a  provision  that 
"  loss,  if  any,  payable  to  Otto  Covey,  mortgagee,  as  his 
interest  may  appear."  The  building  insured  was  wholly 
destroyed  by  fire  February  18,  1890.  The  premium  waa 
not  paid  till  after  the  fire,  when,  with  full  knowledge  of 
the  fact  of  loss,  this  premium  was  accepted  by  Palmer  & 
Hendee,  who,  as  local  agents  of  the  insurance  company, 
had  authority  to  fill  out  and  issue  policies  on  behalf  of  said, 
insurance  company  and  receive  payment  of  premiums 
thereon.  At  the  time  of  the  issue  of  the  policy  in  question 
it  was  agreed  between  the  agent  of  Mrs.  Suddith  and  the 
aforesaid  local  agents  of  the  insurance  company  that  pay- 
ment of  the  premium  might  be  made  at  some  subsequent 
time.  Afler  the  loss  the  mortgagee  brought  an  action  in 
the  district  court  of  Lancaster  county,  and,  upon  a  trial 
had,  a  verdict  was  returned  in  his  favor  against  the  insur* 
ance  company,  which,  as  plaintiff  in  error,  presents  for  our 
consideration  several  objections  to  the  judgment  and  pro- 
ceedings leading  up  to  it. 

It  is  first  insisted  that  there  was  error  in  allowing  a  re- 
ply to  be  filed  during  the  trial  in  which  a  waiver  of  a  re- 
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Btrlction  Id  the  policy  as  to  concurrent  insurance  was  for 
the  first  time  pleaded.  In  the  answer  it  was  alleged  that 
there  was  contained  in  the  policy  a  provision  that  concur- 
rent with  the  plaintiff  in  error's  policy  of  insurance  but 
$1,000  concurrent  insurance  could  be  had  without  the  ex- 
press consent  of  the  company  in  writing,  and  that  no  con- 
sent had  been  obtained,  nevertheless  the  owner  of  the 
property  had  caused  to  be  issued  to  her  policies  of  concur- 
rent insurance  to  the  amount  of  $1,500,  and  that  by  the 
express  terms  of  the  policy  hereiu  sued  on  said  policy  was 
thereby  rendered  absolutely  void.  It  was  in  avoidance  of 
these  averments  that  there  was  in  reply  pleaded  a  waiver  of 
this  condition  by  the  plaintiff  in  error.  It  is  quite  prob- 
able that  under  many  circumstances  the  motion  to  make 
this  reply  more  definite  and  certain  so  as  to  disclose  by 
what  officer  or  agent  this  waiver  was  consented  to  should 
have  been  sustained,  because  otherwise  the  insurance  com- 
pany might  be  at  a  great  disadvantage  in  making  its  defense 
to  this  new  affirmative  matter.  In  the  case  under  consid- 
eration, however,  the  waiver  was  claimed  in  evidence  to 
have  taken  place  throngh  Palmer  &  Hendee,  agents  of  the 
plaintiff  in  error.  Both  of  these  gentlemen  were  present 
at  the  trial  and  testified  on  this  question,  so  that  it  is  ap- 
parent that  no  prejudice  resulted  to  the  plaintiff  in  error 
by  the  ruling  complained  of  on  its  motion.  No  condition 
is  shown  to  have  existed  when  this  ruling  was  made,  which 
indicates  that  the  discretion  of  the  trial  court  was  abused 
in  allowing  the  reply  to  be  filed  when  it  was. 

There  was  evidence  sufficient  to  sustain  the  contention 
that  Messrs.  Palmer  &  Hendee  issued  the  policy  sued  on 
with  full  knowledge  that  concurrent  insurance  to  the  amount 
of  $500  in  excess  of  the  limitation  of  $1,000  had  been  or 
was  being  effected  by  the  assured.  It  may  be  true  that 
these  agents  had  no  authority  to  waive  the  limitation  at  all. 
Certainly  they  could  contract  for  a  waiver  if  thereto  em- 
powered, only  in  the  manner  fixed  by  the  policy;  that  is. 
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in  writing.  We  do  not  understand,  however,  that  the  de- 
fendants in  error  rely  upon  a  simple  contract  of  waiver. 
The  evidence  shows  that  the  premium  was  received  by 
Palmer  &  Hendee  several  days  subsequent  to  the  issue  of 
the  policy — indeed,  after  a  fire  had  destroyed  the  property 
insured — with  full  knowledge  of  the  excess  in  amount  of 
the  then  existing  concurrent  insurance.  While  they  were 
local  agents,  it  is  not  shown  by  the  evidence  in  what  re- 
spect their  powers  were  special  or  limited.  It  is  quite  clear, 
however,  that  in  the  first  instance  they  had  full  power  to 
fix  the  figures  in  excess  of  which  no  concurrent  insurance 
would  be  valid  by  the  terms  of  the  policy.  From  the  fact 
of  being  local  agents,  having  necessarily  a  knowledge  of 
the  value  of  the  property  insured,  this  limitation  was 
properly  intrusted  to  them  to  be  fixed.  If  the  proposed 
concurrent  insurance  was  more  than  the  value  of  the  in- 
sured property  justified,  the  local  agents  of  necessity  must 
be  relied  upon  to  refuse  to  issue  a  policy.  In  this  instance, 
with  full  knowledge — as  the  jury  must  have  found — ^that 
the  concurrent  insurance  was  in  excess  of  the  limitation 
fixed  by  them,  these  agents  accepted  the  premium  upon  the 
policy  issued  on  behalf  of  the  plaintiff  in  error,  and  there 
has  never  been  an  offer  to  return  the  said  premium  or  any 
part  of  it.  The  company  was  bound,  not  because  its  agents 
had  contracted  that  it  should  thus  be  bound,  but  because 
thecompany  is  estopped  to  insist  upon  conditions  inconsist- 
ent with  those  by  virtue  of  which  it  received  and  has  re- 
tained the  premium  on  the  policy  sued  on.  (Hughes  v,  Ins. 
Co.  of  North  America^  40  Neb.,  626;  Pheiiix  Ins.  Co.  of 
Brooklyn  v.  Dungan,  37  Neb.,  468,  and  authorities  therein 
cited.  See,  also,  Hibeimia  Ins,  Co.  v.  McUevinsky^  24  S.  W. 
Eep.  [Tex.],  804.) 

The  allowance  of  attorneys'  fees  is,  in  argument,  criti- 
cised because  the  allowance  was  in  favor  of  Messrs.  Lamb, 
Ricketts  &  Wilson  by  name.  These  fees  were,  however, 
taxed  as  costs,  and  it  would  seem  that  whether  taxed  as 
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attorneys'  fees  by  that  general  designation,  or  by  specially 
naming  the  attorneys  of  record,  the  power  in  the  court 
would  equally  exist,  and  with  equal  r^ularity  should  be 
held  to  have  been  exercised. 

As  the  insured  property  was  wholly  destroyed,  there  was 
no  requirement  or  room  for  arbitration  or  other  ascertain- 
ment of  the  amount  of  the  loss  otherwise  than  as  fixed  by 
the  statute.  {Oerman  Ins.  Co.  v.  Uddy,  36  Neb.,  461.) 
Shortly  after  the  loss  the  adjuster  for  plaintiff  in  error 
visited  the  place  where  the  fire  occurred.  It  was  shown 
that  this  adjuster  was  a  general  agent  of  the  plaintiff  in 
error,  and  that  he  repeatedly  inquired  into  all  the  facts  at- 
tending the  loss  complained  of  and  talked  with  both  the 
mortgagor  and  mortgagee  upon  that  subject.  This  adjuster 
is  shown  to  have  denied  that  the  plaintiff  in  error  was  liable 
to  Otto  Covey,  and  to  have  stated  to  Mr.  Covey's  attorney 
that  nothing  would  be  paid  to  him  on  account  of  this  loss. 
The  effect  of  this,  if  found  as  a  fact,  was  fairly  submitted 
to  the  jury.     The  judgment  of  the  district  court  is 


Affibmbd. 


Oebman-Ahebioan  Insurance  Company  v.  Ono 
Covey  bt  al. 

Filed  Skptbmbeb  18, 1894.    Na  582a 

Error  from  the  district  court  of  Lancaster  ooanty* 
Tried  below  before  Haix,  J. 

Jaoob  FatooeU  and  F.  M.  Sturdevant,  for  plaintiff  in 
error. 

Bieketts  &  FFtbon,  contra. 
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Ryan,  C. 

This  caase  was  tried  upon  the  same  issues  and  evidence, 
and  argued  upon  the  same  briefs,  as  were  submitted  in 
Fhenix  Ins.  Co,  v.  Covey ^  41  Neb.,  724,  and,  following  that 
case,  is 

Affirmed^ 


Samujbl  S.  Campbell  et  al.  v.  Geokgb  Baxter. 

FiLBD  Sbptbmbbb  18,  1894.     No.  5397. 

1.  Beal  Estate  Agents:    DouBr.s  Ehpix)ymbnt{  Commissions. 

A  leal  estate  agent  actiDg  for  both  parties  in  effecting  an  ex- 
change of  their  property  can  recover  compensation  from  neither 
unless  such  agent's  doable  employment  was  known  and  ab- 
sented to  hy  both  said  contracting  parties. 

2.  Bight  of  Vendor  to  Beooyer  Commission  Paid  Beal 

Estate  Agent  in  Employ  of  Vendee.  Money  paid  by 
a  principal  to  his  agent  for  the  latter's  services  in  effecting  a 
sale  or  exchange  of  the  principal's  property  may  be  recovered 
back,  in  an  action  at  law,  when  it  appears  that  such  agent  had 
or  was  to  receive  a  commission  or  compensation  from  the  other 
party  to  the  trade  or  exchange  for  his  services  in  bringing  it 
abont,  if  it  also  appear  that  at  the  time  such  principal  made 
snch  payment  he  was  ignorant  of  the  fact  that  his  agent  was 
acting  for  both  parties  to  such  trade  or  exchange. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Irvine,  J. 

The  opinion  contains  a  statement  of  the  case. 

Switzler  &  Mcintosh^  for  plaintiffs  in  error : 

The  compromise,  settlement,  and  dismissal  of  the  suit 
of  Campbell  &  Hervey  against  Baxter  was  a  sufficient 
consideration  for  the  payment  of  the  money  and  the  mak- 
ing of  the  note  in  controversy. 
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The  oompromise  and  settlement  of  an  asserted  claim  in- 
volved in  legal  controversy,  be  it  never  so  doubtful,  con- 
stitute a  sufficient  consideration  for  any  obligation  given 
by  one  party  to  the  other  in  consideration  of  such  settle- 
ment. {Weed  V.  Terry,  2  Doug.  [Mich.],  344;  Parker  v. 
Enalow,  102  111.,  272;  Dunham  v.  Griswold,  100  N.  Y., 
224.)  Campbell  &  Hervey,  in  the  suit  so  settled,  were 
honestly  asserting  a  claim  which  they  had  a  reasonable 
ground  to  believe  could  be  maintained.  In  an  action 
brought  upon  an  obligation  given  by  a  defendant  in  con- 
sideration of  the  compromise  and  settlement  of  a  prior 
suit  against  him,  the  court  will  not  inquire  into  the  valid- 
ity of  the  claim  so  settled.  It  is  enough  if  a  claim  in- 
volving a  legal  controversy,  which  the  plaintiffs  had  a 
reasonable  ground  to  believe  they  could  maintain,  was  hon- 
estly asserted.  {Flannagan  v,  Kihome,  58  N,  H.,  443 ; 
Bozeman  v.  Ranking,  51  Ala,,  629;  Wehrum  v.  Kuhn^  61 
N.  Y.,623;  Keefe  v.  Vogle,  36  la,,  87;  Sullivan  v.  Collins, 
18  la.,  228;  1  Parsons,  Contracts  [7th  ed.],  p.  439;  Boyee 
V.  Berger,  11  Neb.,  399 ;  Treitschke  v.  Westeiii  Oram  Co.,  10 
Neb.,  360.) 

The  plaintiffs  in  error  did  not  represent  or  claim  to  rep- 
resent Van  Closter  and  McLaughlin  in  the  deal.  Their 
claim  was  that  they  brought  the  parties  together,  and  for 
that  service  Van  Closter  and  McLaughlin  agreed  to  pay 
them  $500.  The  evidence  tends  to  show  that,  at  the  time 
of  the  settlement  in  controversy,  Baxter  knew,  or  at  least 
had  such  knowledge  that  by  using  reasonable  diligence  he 
might  have  known,  all  the  facts  relating  to  the  matter  which 
he  claims  the  plaintiffs  in  error  concealed  from  him  at 
and  prior  to  said  settlement  Not  merely  was  the  burden 
upon  Baxter  of  proving  his  ignorance,  but,  under  the  cir- 
cumstances in  this  case,  and  for  the  purpase  of  going  be- 
hind a  compromise  and  settlement  solemnly  entered  into 
by  him,  it  was  incumbent  upon  him  to  establish  the  alle- 
gation of  ignorance  by  evidence  that  was  clear  and  coo- 
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vinciDgy  and  that  could  not  reasonably,  be  doubted.  (AUis 
V.  BiUingSy  2  Cush.  [Mass.],  19 ;  SliU  v.  Hindekopers,  17 
Wall.  [U.  S.],  384.) 

Where  a  real  estate  agent  is  employed  to  find  a  par- 
chaser  at  a  price  fixed  by  the  seller^  or  at  a  price  which 
shall  be  satisfactory  to  the  seller  when  he  and  the  pur- 
chaser meet,  he  may,  if  he  has  so  agreed^  recover  commis- 
sions from  both  parties  to  the  transaction,  for  he  is  then 
only  a  middle-man,  and  his  duty  is  performed  when  the 
buyer  and  seller  are  brought  together.  (Herman  v.  Martin,'^ 
ean,  1  Wis.,  136;  Stewart  v.  Mather,  32  Wis.,  344;  Mul- 
len  V.  Keetzleb,  7  Bush  [Ky.],  253;  Rupp  v.  Sampsmi^  82 
Mass.,  398.) 

Oreene  &  Boater,  contra: 

A  real  estate  agent  or  broker,  who  is  acting  as  agent  for 
the  purchaser  without  the  knowledge  of  the  seller,  is  not 
entitled  to  commissions  from  the  latter;  and  such  commis- 
sions, when  paid  without  such  knowledge,  may  be  recov- 
ered back,  even  thoui^h  the  sale  was  an  advantageous  one. 
{Cannell  v.  Smith,  21  Atl.  Rep.  [Pa.],  793  ;  KelUy  v.  Solari, 
9  M.  &  W.  [Eng.],  54.) 

The  defendant  in  error  compromised  and  settled  the 
claim  of  plaintiffs  in  the  attachment  suit  on  the  supposition 
that  they  were  his  sole  agents,  and  that  as  such  they  were 
entitled  to  recover.  To  sustain  a  settlement  or  compromise 
it  is  essential  that  the  claim  be  sustainable  in  law  or  equity. 
(1  Parson,  Contracts,  366,  367,  note  o;  Chitty,  Contracts 
[10th  Am.  ed.],  33,  35,  41,  note  m;  Addison,  Contracts 
[12th  Am.  ed.],  21,  note  n;  Story,  Contracts,  435,  436; 
Smith,  Contracts  [4th  Am.  ed.],  102;  Jones  v.  Ashbum- 
ham,  4  East  [Eng.],  455 ;  Smith  v,  Algar,  1  Barn.  &  Ad. 
[Eng.],  604;  Wade  v.  Simeon,  2  C.  B.  [Eng.],  548;  Gould 
V.Armstrong,  2  Hall  [N.  Y.],  266;  Cabot  v.  Haskins,  3 
Pick.  [Mass.],  83;  Warder  v.  Tucker,  7  Mass.,  449;  Dur- 
bar  V.  Harden,  13  N.  H.,  311 ;  Jarvis  v,  SuUon,  3  Ind., 
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289;  Stewart  v.  Ahrenfddt,  4  Denio  [N.  Y.],  189;  SuUivan 
V.  Collina,  18  la.,  228.)  If  the  parties  know,  or  ought  to 
know,  that  the  claim  has  no  foundation,  it  is  not  a  good 
consideration.  {Pitkin  v.  Noyes,  48  N.  H.,  294;  Headley 
V.  Hachley,  60  Mich.,  43 ;  Feder  v.  Weber,  78  N.  Y.,  334.) 
To  make  forbearance  to  sue  a  good  consideration  for  a 
promise  to  pay,  there  must  be  a  well  founded  claim  in 
^uity  or  law  for  one,  or  there  must  be  a  compromise  of 
doubtful  right.  (McKirdey  v.WaJtkins,  13  111.,  140;  JZtm- 
mer  v.  Becker,  66  Wis.,  527.) 

If  the  plaintiffs  in  error  acted  as  agents  for  both  parties, 
and  not  as  middle- men,  they  could  not  recover  commissions 
from  either,  unless  the  double  agency  was  unequivocally 
expressed  and  clearly  made  known.  (Scribner  o.  Collar,  29 
Am.  Rep.  [Mich.],  543;  EverhaH  v.  Searle,  71  Pa.  St, 
256 ;  Raisin  v.  Clark,  41  Md.,  158 ;  WcUker  v.  Osgood,  93 
Am.  Dec.  [Mass.],  168;  Bell  v.  MoConndl,  41  Am.  Rep. 
[O.],  528;  Rice  v.  Wood,  18  Am.  Rep.  [Mass.],  469; 
Famnworih  v,  Hemmer,  1  Allen  [Mass.],  494.) 

If  the  broker  acts  adversely  to  his  principal  in  any  part 
of  the  transaction,  omits  to  disclose  any  interest  which 
would  naturally  influence  his  conduct  in  dealing  with  the 
sulject  of  the  employment,  it  amounts  to  such  a  fraud  upon 
the  principal  as  to  forfeit  any  right  to  compensation  for 
services.  {Carman  v.  Beach,  63  N.  Y.;  97;  Murray  v. 
Beard,  102  N.  Y.,  505.) 

The  plaintiffs  in  error  could  not  consistently  be  agents 
for  both  parties.  {Lynch  v.  Fallon,  11  R.  L,  312;  Siegel  cu 
Gould,  7  Lans.  [N.  Y.],  177.) 

Ragan,  C. 

Greorge  Baxter  sued  Samuel  S.  Campbell  and  Gleoi^ 
W.  Hervey,  copartners,  in  the  district  court  of  Douglas 
county  to  recover  back  from  them  the  sum  of  $250  which 
he  had  paid  them.  Baxter  had  judgment  and  Campbell  & 
Hervey  bring  the  case  here  for  review. 
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The  theory  on  wiiich  Baxter  predicates  his  right  to 
recover  back  the  money  paid,  as  disclosed  by  his  petition 
and  evidence,  is  that  in  1888  he  owned  a  cattle  ranch  and 
some  cattle  in  Kansas  and  in  the  spring  or  summer  of  this 
year  employed  Campbell  &  Hervey,  who  were  real  estate 
agents  in  the  city  of  Omaha^  to  effect  a  sale  of  his  cattle 
ranch  for  $45,000  in  money,  or  effect  an  exchange  of  said 
cattle  ranch  for  property  in  Omaha  or  vicinity ;  that  Camp- 
bell &  Hervey  undertook  to  effect  this  sale  or  exchange  of 
this  cattle  ranch  as  his,  Baxter's,  agents;  that  through  the 
instrumentality  of  Campbell  &  Hervey,  Baxter  effected  an 
exchange  of  his  cattle  ranch  with  Van  Closter  and  Mc- 
Laughlin for  real  estate  of  theirs  in  the  city  of  Omaha,  the 
latter  paying  Baxter  a  difference  of  $14,000  in  cash  j  that 
Campbell  &  Hervey,  subsequently  to  the  exchange  of  said 
properties,  brought  suit  against  Baxter  to  recover  from  him 
their  commissions  for  their  services  rendered  in  and  about 
the  exchange  of  said  properties;  that  in  compromise  and 
settlement  of  that  suit  Baxter  executed  to  Campbell  & 
Hervey  his  note  for  $250,  which  is  past  due  and  which  he 
has  since  refused  to  pay,  and  also  at.  the  same  time  paid 
them  $250  in  cash,  the  money  sought  to  be  recovered  back 
by  this  suit;  that  at  the  time  Campbell  &  Hervey  were 
acting  as  Baxter's  agents  for  the  purpose  of  effecting  a  sale 
or  exchange  of  his  ranch  they  were  also  acting  as  agents 
for  Van  Closter  and  McLaughlin,  and  were  to  receive 
from  them  a  commission  or  compensation  for  effecting  an 
exchange  of  their  property  for  the  property  of  Baxter; 
that  he,  Baxter,  until  he  had  paid  the  money  which  he 
now  seeks  to  recover  back,  had  no  knowledge  that  Camp- 
bell &  Hervey  were  acting  for  Van  Closter  and  McLaugh- 
lin, The  defense  of  Campbell  &  Hervey,  as  disclosed  by 
their  pleadings  and  evidence,  is  that  though  they  were  to 
receive  a  commission  or  compensation  from  Van  Closter 
and  McLaughlin  for  services  rendered  them  in  effecting 
the  exchange  of  their  property  for  Baxter's  ranch,  yet  they 
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took  no  part  in  the  negotiations  between  Baxter  aiu)  Van 
Closter  and  McLaughlin  on  behalf  of  eitiier  of  said  con- 
tracting, parties  which  resulted  in  the  exchange  of  their 
properties;  that  their  employment  by  Baxter  and  Van 
Closter  and  McLaughlin  was  merely  for  the  purpose  of 
bringing  the  parties  together,  they  to  make  their  own  trade, 
and  that  they  did  conduct  the  negotiations  and  make  the 
trade  witliout  their,  Campbell  &  Hervey's,  interference  in 
any  manner;  that  in  the  transaction  they  were  merely 
''  middle-men ;''  and  that  Baxter,  at  the  time  he  paid  them 
the  money  which  he  now  seeks  to  recover  back,  knew  that 
they,  Campbell  &  Hervey,  were  to  receive  a  commission 
from  Van  Closter  and  McLaughlin. 

1.  One  argument  of  counsel  for  the  plaintiffs  in  error  is 
that  the  findings  made  by  the  district  court  are  unsupported 
by  sufficient  competent  evidebce.  The  chief  issues  of  fact 
presented  to  the  trial  court  were  (a)  whether  Campbell  & 
Hervey,  in  the  part  they  took  in  the  transaction  between  the 
trading  parties,  were  mere ''  middle-men," — that  is,  whether 
they  were  employed  merely  for  the  purpose  of  bringing 
the  trading  parties  together,  leaving  them  to  conduct  their 
own  negotiations  and  make  their  own  trade,  or  whether 
they  undertook  for  Baxter  to  effect  a  sale  or  exchange  of 
his  ranch  and  such  exchange  was  effected  through  their 
efforts;  (6)  whether  Baxter  knew,  at  the  time  he  paid  the 
money  now  sought  to  be  recovered  in  this  action,  that 
Campbell  &  Hervey  were  acting  for  and  were  to  receive  a 
commission  from  Van  Closter  and  McLaughlin.  Both 
these  issues  must  have  been  found  by  the  trial  court  in  fa- 
vor of  Baxter;  and  while  there  was  a  sharp  conflict  in  the 
evidence  it  supports  the  conclusions  reached  by  the  trial 
court. 

2.  A  second  argument  is  that  the  judgment  of  the  court 
is  contrary  to  the  law  of  the  case.  The  findings  of  the 
trial  court  do  not  place  the  plaintiffs  in  error  in  this  trans- 
action in  the  status  of  '^  middle-men,"  as  was  the  case  with 
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the  brokers  in  Orton  v,  Sehofield,  61  Wis.,  382,  and  cases  of 
a  like  class,  but  brings  the  plaintiffs  in  error  within  the 
rule  laid  down  in  Rice  v.  Wood,  113  Mass.,  133,  where  it 
was  held:  '^A  broker  acting  for  both  partis  in  effecting 
an  exchange  of  property  can  recover  compensation  from 
neither,  unless  his  double  employment  was  known  and  as- 
sented to  by  botli/'  ( Walkej'  v.  Osgood,  98  Mass.,  348.) 
In  jBollman  v.  LoomiSy  41  Conn.,  581,  it  was  held:  "The 
policy  of  the  law  forbids  that  a  person  acting  as  the  friend 
and  confidential  adviser  of  a  purchaser  should  at  the  same 
time  be  secretly  receiving  compensation  from  the  seller  for 
effecting  the  sale;  and  a  contract  for  such  compensation  is 
void/'  In  Meyer  v.  Hanchett,  43  Wis.,  246,  it  was  held : 
"One  cannot  act  as  agent  for  both  seller  and  purchaser, 
unless  both  know  of  and  assent  to  his  undertaking  suck 
agency  and  receiving  commissions  from  both."  {Holcomb 
V.  Weaver,  136  Mass.,  266;  Byrd  r.  Hughes,  84  111.,  174; 
Atlee  V.  Fink,  75  Mo.,  100;  Scribner  v.  Collar,  40  Mich., 
375.)  From  these  cases  it  quite  clearly  appears  that  if 
Campbell  &  Hervey  had  sold  Baxter's  property  for  $45,- 
000  cash,  they  could  not  liave  recovered  their  commissions 
from  Baxter  for  making  such  sale  if  it  had  appeared  that 
they  received  or  were  to  receive  a  commission  also  from  the 
purchaser.  That  the  property  of  Baxter  was  exchanged  for 
other  property  did  not  alter  the  relations  of  Campbell  & 
Hervey  to  Baxter.  It  was  the  duty  of  Campbell  &  Her- 
vey, in  acting  as  agents  for  Baxter,  to  use  their  best  en- 
deavors for  him.  If  they  were  to  sell  the  property  for 
cash,  it  was  their  duty  to  obtain  for  him  the  highest 
price  they  could.  While  acting  as  agents  for  the  seller 
they  could  not  also  act  as  agents  for  the  purchaser, 
because  as  his  agents  it  would  be  their  duty  to  buy  the 
property  as  cheaply  as  possible.  In  acting  as  agmt  for 
Baxter  to  find  some  person  who  would  exchange  Omaha 
property  for  this  ranch  it  was  the  duty  of  Campbell  & 
Hervey  to  give  their  principal,  Baxter,  an  opportunity  to 
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trade  or  exchange  his  ranch  for  any  Omaha  property  that 
might  be  for  trade  or  exchange,  and  to  introduce  to  him  any 
person  within  their  knowledge  owning  property  which  he 
desired  to  trad^  for  such  property  as  Baxter's;  but  Campbell 
&  Hervey,  by  accepting  employment  and  the  promise  of  a 
commission  from  Van  Closter  and  McLaughlin  as  the  re- 
sult of  an  exchange  of  their  property  for  Baxter's,  put 
themselves  in  such  a  position  that  it  was  to  their  interest 
that  Baxter  should  trade  with  Van  Closter  and  McLaugh- 
lin instead  of  with  other  persons.  We  do  not  say  that 
Campbell  &  Hervey  acted  in  bad  faith  nor  were  in- 
fluenced by  improper  motives;  but  we  do  say  that  their  re- 
lations with  Van  Closter  and  McLaughlin  afforded  Camp- 
bell &  Hervey  the  temptation  to  keep  from  Baxter  the 
acquaintance  of  other  parties  owning  property  in  Omaha 
and  which  they  would  trade  for  Baxter's. 

Another  argument  under  this  heading  is,  since  Baxter 
paid  the  money  sought  to  be  recovered  baok  in  compro- 
mise and  settlement  of  a  suit  brought  against  him  by 
Campbell  &  Hervey,  and  as  the  law  favors  settlements  and 
compromises  and  discourages  litigation,  that  therefore  Bax- 
ter should  not  be  allowed  to  recover.  It  is  clear  from  the 
authorities  that  Baxter  could  have  interposed  the  double 
agency  of  Campell  &  Hervey  as  a  defense  to  the  suit  they 
brought  against  him  for  their  commissions.  He  did  not 
interpose  such  defense,  for  the  very  good  reason,  as  the 
court  finds,  that  at  the  time  he  made  the  settlement  and 
paid  the  money  he  was  ignorant  of  the  relations  which 
Campbell  &  Hervey  sustained  towards  Van  Closter  and 
McLaughlin.  We  know  of  no  principle  of  law  or  pub- 
lic policy  that  precludes  Baxter's  right  to  recover  back 
money  paid  under  such  circumstances.  {Qmnell  v.  Smith, 
21  Atl.  Rep.  [Pa.],  793.)  There  is  no  error  in  the  reoord 
and  the  judgment  of  the  district  court  is 

Affibiced* 
Irvine,  C,  not  sitting. 
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KiLPATRICK-KoCH   DrY   GoODS   COMPANY,  APPELLEE^ 

V.  Henry  H.  Cook  et  al.,  appellants. 

Filed  September  18,  1894.    No.  4631. 

Beyiew:  Failubb  to  File  Bbiefs  No  brief  having  been  filed 
in  this  case  by  the  appellants,  the  decree  of  the  district  court  is 
affirmed  without  an  examination  of  the  record. 

Appeal  from  the  district  court  of  Douglas  countj. 
Heard  below  before  Doane,  J. 

John  P.  Davia^  for  appellants. 

Montgomery  &  Montgomery,  oonira 

Raoan,  C. 

This  is  an  appeal  from  Douglas  county.  No  brief  hav- 
ing been  filed  by  the  appellants,  tlie  decree  of  the  district 
court  is  therefore  affirmed  without  an  examination  of  the 
record. 

Affirmed. 


Lincoln  Street  Railway  Company  v.  Christian 
H.  Adams. 


41b  737 
f48      70 


Filed  September  18, 1894.    No.  5572.  48    83 


Snrflskoe  Water:  Street  Railways:  Damages.  A  proprietor 
may  not  collect  sarface  waters  on  his  astate  into  a  ditch  or  drain 
and  discharge  them  in  a  volame  on  the  lands  of  his  neighbor. 
Fremont,  E.  dt  M.  V.  B.  Co.  v.  Marley,  25  Neb.,  138,  followed. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J. 
51 
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The  opinion  contains  a  statement  of  the  case, 

William  (?.  Clark,  for  plaintiff  in  error: 

An  adjoining  owner  cannot,  by  a  ditch  or  canal,  empty 
a  natural  reservoir,  such  as  a  pond,  slough  or  ''sag  hole,'' 
outo  his  neighbor,  {Davia  v.  Lond^/reen,  8  Neb.,  43;  Petti- 
grew  V.  Village  of  Evansville,  25  Wis.,  223.) 

After  receiving  surface  water  onto  his  land,  the  pro- 
prietor cannot  collect  the  fugitive  waters  which  would  oth- 
erwise soak  into  the  ground  or  would  run  off  in  many 
streams  and  directions,  and  discharge  the  accumulations  in 
a  single  stream  onto  his  neighbor.  (Pettigrew  v.  Village  of 
Evansviile,  25  Wis.,  236 ;  Fremont,  E.  &  M.  V.  R.  Co.  r. 
Marley,  25  Neb.,  138;  Barkleyv.  Wilcox,  86  N.  Y.,  146.) 

A  man  may  stand  at  the  boundary  line  of  his  estates 
and,  by  ditch,  dike,  or  erections  of  any  character,  may  fight 
surface  waters  as  a  common  enemy,  without  regard  to  ac- 
cumulations or  to  directions  such  accumulated  waters  may 
take  or  to  damage  they  produce.  {Dickinson  v.  Worcester,  7 
Allen  [Mass.],  19;  Parka  v.  City  of  Newburyport,  10  Gray 
[Mass.],  28;  Tamer  v.  Inhabitants  of  Dartnumth,  13  Allen 
[Mass.],  291 ;  Flagg  v.  City  of  Worcester,  13  Gray  [Ma>s.], 
603;  Gannon  v.  Hargadon,  10  Allen  [Mass.],  106;  Mor- 
rison  v,  Btichport  &  B,  R.  Co.,  67  Me.,  363;  Phinizy  v. 
CUy  Council  of  Augusta,  47  Ga.,  260;  Schlichter  v.  Phil- 
lipy,  67  Ind,,  202;  Pettigrew  v.  Village  of  Evansvilte,  25 
Wis.,  230;  Ulrich  v.  Richter,  37  Wis.,  229;  Freburg  v. 
City  of  Davenport,  63  la.,  119;  Morris  v.  City  of  Council 
Bluffs,  67  la.,  344;  Barkleyv.  Wilcox,  86  N.  Y.,  146; 
Johnson  v,  Chicago,  St,  P.,  M.  &  0.  R.  Co.,  80  Wis.,  641 ; 
Jordon  r.  SL  Paul,  M.  &  M.  R.  Co.,  42  Minn.,  175;  Kan- 
sas CUy  &  E.  R.  Co.  V.  Riley,  33  Kan.,  376;  Atchison,  T. 
&  8.  F,  jB.  Co.  V.  Hammer,  22  Kan.,  763;  AbboU  v.  Kan- 
sas  City,  St.  J.  &  C.  B.  R.  Co,,  83  Mo.,  286;  Schneider  v. 
Missouri  P.  R.  Co.,  29  Mo.  App.,  68;  Burke  v.  Missouri 
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P.  R.  Co.,  29  Mo.  App.,  370;  Frennont,  E.  &  if.  F.  jB.  Cb. 
V.  Marley,  25  Neb.,  138.) 

A  municipal  or  railway  oorporation  has  precisely  the 
rights  of  an  individual.  It  may  keep  off  surface  water. 
It  is  not  bound  to  provide  sewers  or  culverts  or  protect 
parties  owning  low,  undesirable  property.  Such  parties  are 
presumed  to  protect  themselves  when  purchasing,  and  buy 
with  reference  to  the  right  of  neighbors  or  public  to  fight 
surface  water.  {Heth  v.  City  of  Fond  du  Lac,  63  Wis.,  228 ; 
Waters  v.  Village  of  Bay  View,  61  Wis.,  642 ;  Hoyt  v.  City 
of  Hudson,  27  Wis.,  666;  Weis  v.  City  of  Madison,  75  lud., 
241;  Lambar  v,  Oty  of  St.  Louis,  15  Mo.,  610;  White  v. 
Corporation  of  the  City  of  Yazoo,  27  Miss.,  357 ;  Lynch  v. 
Oty  of  New  York,  76  N.  Y.,  60;  Tovm  of  Union  v.  Darkes, 
38  N.  J.  Law,  21 ;  MUls  v.  City  of  Brooklyn,  32  N.  Y., 
489;  Henderson  v.  City  of  Minneapolis,  32  Minn.,  319; 
Barry  v.  City  of  Lowell,  8  Allen  [Mass.],  127.) 

Pound  &  Burr,  contra: 

Adams  is  not  an  upper  land  owner  upon  whose  land 
surface  water  is  kept  by  the  erections  of  the  company,  but 
a  lower  owner  upon  whose  land  it  is  discharged  in  great 
quantities  by  the  artificial  channel  made  by  the  company. 
Whether  or  not  a  lower  owner  can  keep  back  surface  water 
and  restrain  it  on  the  land  of  an  upper  owner;  whether  or 
not  one  owner  can  prevent  it  from  spreading  out  over  his 
land  by  elevating  it  or  by  embankments  and  thus  cause  it 
to  stand  on  or  to  spread  out  over  adjoining  lands,  it  is  well 
settled  and  undisputed  that  no  one  can  collect  surface  water 
and  discharge  it  in  an  artificial  channel  on  the  land  of  an- 
other. Much  less  can  he  collect  in  a  large  cut  the  surface 
water  of  an  entire  district,  conduct  it  in  channels  of  his 
own  making  over  one  hundred  yards,  and  pour  it  in  a  tor- 
rent upon  another's  land.  {Fremont,  E.  &  M.  V.  R,  Co.  v. 
Marley,  25  Neb.,  139;  Davis  v.  Londgreen,  8  Neb.,  43; 
Gregory  v.  Bush,  64  Mich,,  37,  44;  Noo)ianv.  City  of  AU- 
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bany,  79  N.  Y.,  470;  Livingatm  v.  McDonald,  21  la.,  160; 
TempleUm  v.  Voahloe,  72  Ind.,  134;  Yerex  v.  Einederj  86 
Mich.,  24;  Hogensan  v.  1^.  Paul,  M.  A  if.  22.  Co.,  31 
Minn.,  224;  MiUer  v.  Laubaoh,  47  Pa.  St.,  154;  Crabtree 
V.  Baker,  76  Ala.,  91 ;  Knight  v.  Brown,  26  W.  Va.,  808; 
Cairo  &  V.  R.  Co.  v.  Stevens,  73  Ind.,  278;  Gulf,  C.  it  S. 
F.  R.  Co.  V.  Helsley,  62  Tex.,  593;  Benson  v.  Chicago  A  A. 
R  Co.,  78  Mo.,  604.) 

A  city  cannot  collect  sarface  water  and  pour  it  on  private 
land.  (Gillison  v.  aty  of  Charleston,  16  W.  Va.,  282; 
Byrnes  v.  CUy  of  Cohoes,  67  N.  Y.,  204.) 

Drainage  commissioners  and  other  public  officers  cannot 
collect  surface  water  in  ditches  and  discharge  it  on  private 
land.  {Chapel  v.  Smith,  80  Mich.,  101;  Young  v.  Commts^ 
sioners  of  Highway,  134  111.,  569.) 

Ragan,  C. 

This  suit  was  brought  by  Christian  H.  Adams  in  the 
district  court  of  Lancaster  county  against  the  Lincoln 
Street  Railway  Company  for  damages.  As  the  petition  is 
well  drawn  and  concisely  states  the  facts  relied  upon  for  a 
cause  of  action  we  quote  it  at  length.     It  is  as  follows: 

^'The  plaintiff,  for  cause  of  action  against  the  said  de- 
fendant, alleges  that  he  is  and  was  on  and  prior  to  the 

day  of  April,  1891,  the  owner  in  fee-simple  and  in  posses- 
sion of  lot  A,  in  South  Park  addition  to  the  city  of  Lin- 
coln, in  said  county,  and  the  lessee  and  in  possession  of  lots 
thirty-two  and  thirty-three  (32  and  33),  in  block  four  (4), 
in  said  South  Park  addition;  that  upon  said  lot  A  are  the 
dwelling  house  of  the  plaintiff,  where  he  and  his  family 

resided  on  said  day  of  April,  1891,  and  now  reside, 

and  his  barn,  well,  and  outhouses;  that  said  lots  32  and  33 
then  were  and  are  used  by  plaintiff  as  a  market  garden; 
and  the  plaintiff  alleges  that  the  grade  and  track  of  the 
Burlington  &  Missouri  River  Railroad  Company  runs 
along  the  west  side  of  said  lots,  and  that  one  of  the  public 
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streets  of  said  city  of  Lincoln,  known  as  Hill  street,  runs 
between  said  lot  A  and  the  said  lots  32  and  33,  across  said 
railroad  track,  the  said  lot  A  being  on  the  south  side 
thereof  and  said  lots  32  and  33  on  the  north  side ;  that  the 
said  railroad  grade  and  track  are  elevated  some  three  or 
four  feet  above  the  surface  of  said  lots;  that  prior  to  said 

day  of  April,  1891,  said  Hill  street  was  on  the  same 

level  with  said  lots,  and  that  prior  to  said  day  of 

April,  1891,  the  surface  water  in  case  of  rains  was  wont  to 
and  did  flow  across  said  Hill  street  to  the  east  of  said  lots 
and  to  a  ravine  and  culvert  under  said  railroad  track  and 
thence  to  the  west  side  of  said  track ;  that  east  of  said  lots, 
about  one  hundred  yards  on  said  Hill  street,  there  is  a  hill 
which,  prior  to  said day  of  April,  1891,  sloped  grad- 
ually to  said  ravine  so  that  the  surface  water  from  said  hill 
in  case  of  rain  wa^^  wont  to  and  did  flow  into  said  ravine 
and  through  said  culvert  to  the  west  side  of  said  railroad 
track. 

''And  the  plaintiff  further  alleges  that  the  said  defend- 
ant is  a  corporation  duly  organized  under  the  laws  of  the 

state  of  Nebraska;  that  on  said day  of  April,  1891, 

the  said  defendant  began  to  lay  its  track  upon  and  along 
said  Hill  street  from  a  public  street  of  said  city  known  as 
Tenth  street,  two  blocks  east  of  plaintiff's  said  lots,  across 
said  railroad  track  and  grade  and  beyond  the  same;  that 
in  laying  said  track  the  said  defendant  carelessly  and  neg- 
ligently made  a  deep  cut  of  the  depth  of  three  feet  and 
upwards  in  said  hill  east  of  plaintiff's  said  lots  along  said 
Hill  street,  and  from  the  base  of  said  Hill  street  west  to 
said  railroad  track  carelessly  and  negligently  raised  and 
graded  up  the  middle  of  said  Hill  street  to  a  level  with 
said  railroad  track  and  grade  and  over  two  feet  above  the 
surface  of  said  lot  and  built  and  laid  their  said  track 
thereon,  and  carelessly  and  negligently  omitted  and  failed 
to  put  culverts  under  their  said  track  and  grade  and  care- 
lessly and  negligently  failed  to  provide  for  carrying  off  the 
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surface  water  from  said  cut  in  said  hill,  and  in  constructing 
said  grade  and  laying  said  track  carelessly  and  negligently 
dug  ditches  on  each  side  thereof  for  the  purpose  of  obtain- 
ing earth  for  said  grade  and  failed  to  provide  means  for 
conducting  the  water  therefrom  at  the  place  where  said 
track  crosses  said  railroad  track,  by  reason  whereof  all  the 
surface  water  from  the  south  side  of  said  Hill  street  which 
was  wont  to  flow  across  said  Hill  street  and  into  said  ra- 
vine is  now  stopped  by  said  grade  and  track  of  the  de- 
fendant and  accumulates,  stands,  and  remains  upon  said  lot 
A,  and  the  surface  water  from  said  hill  which  was  wont 
to  flow  into  said  ravine  now  flows  into  said  cut  and  along 
either  side  of  said  grade  and  track  of  defendant  in  the 
ditches  on  either  side  thereof  and  cuts  and  wears  ditches 
and  channels  on  either  side  thereof  and  flows  from  nnd 
out  of  such  ditclies  and  channels  in  and  upon  said  lots  of 
the  plaintiff  on  either  side  of  said  street  and  there  stands 
and  accumulates,  and  is  unable  to  flow  off  plaintiff's  said 
lots,  owing  to  the  carelessness  and  negligence  of  the  de- 
fendant in  not  providing  proper  culverts  under  said  track 
and  grade,  and  in  constructing  said  cut  so  as  to  divert  the 
surface  water  from  said  hill  and  from  its  natural  course 
and  direction,  and  cause  it  to  flow  into  said  cut  and  thence 
into  and  along  said  Hill  street  instead  of  into  said  ravine 
as  it  had  been  wont  to  flow. 

'^And  the  plaintiff  further  allies  that  on  or  about  the 
first  day  of  June,  1891,  he  had  growing  in  his  market 
garden  in  said  lots  32  and  33  upwards  of  3,000  cabbages 
and  5,000  egg  plants,  of  the'  value  of  $800;  that  on  or 
about  said  date  there  were  heavy  rains,  and  that  by  reason 
of  the  negligence  of  the  defendant,  as  above  set  forth,  all 
the  surface  water  from  said  hill  flowed  in  and  upon  said 
lots  and  deposited  large  quantities  of  waste  and  refuse 
matter  thereon  and  there  accumulated,  stood,  and  remained 
for  the  space  of  two  weeks  and  upwards,  being  unable  to 
run  off  by  reason  of  the  negligence  of  the  defendant  in 
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constructing  said  cut  and  track  as  above  set  forth,  and 
thereby  destroyed  said  cabbages  and  egg  plants  and  reo- 
dered  said  lots  utterly  unfit  to  be  used  as  a  market  garden 
and  deprived  the  plaintiff  of  the  use  of  the  same;  that  on 
said  date,  by  reason  of  the  negligence  of  the  defendant  in 
constructing  said  cut  and  grade  as  above  set  forth,  the  sur- 
face water  from  said  lull  and  from  the  south  side  of  said 
Hill  street  flowed  in  and  upon  said  lot  A,  and^  owing  to 
the  negligence  of  said  defendant  in  not  providing  culverts 
under  their  said  grade  and  track,  was  unable  to  flow  off 
from  said  lot  but  accumulated  thereon  to  the  depth  of  two 
feet  and  stood  and  remained  thereon  for  the  space  of  two 
weeks  and  upwards  and  brought  and  deposited  large  quan- 
tities of  refuse  and  waste  matter  thereon,  and  filled  up  the 
well  of  the  plaintiff  with  foul  water  and  refuse  matter,  by 
reason  whereof  the  water  in  said  well  became  unwholesome 
and  unfit  to  use,  so  that  plaintiff  was  and  is  obliged  to  go 
more  than  100  yards  distant  from  his  said  house  for  water, 
and  filled  the  cellar  of  plaintiff's  house  on  said  lot  and 
destroyed  his  goods  therein  and  rendered  his  house  un- 
heal thy «  and  the  said  waste  and  refuse  matter  brought  and 
deposited  upon  said  lot  by  said  water  decayed  and  pro- 
duced foul,  noisome,  and  unhealthy  odors,  and  rendered 
the  family  of  the  plaintiff,  to-wit,  his  wife  and  five  chil- 
dren, sick  and  diseased  for  the  space  of  several  months, 
and  from  which  sickness  they  have  not  yet  recovered,  and 
the  plaintiff  wa&  compelled  and  obliged  by  reason  thereof 
to  neglect  his  necessary  business  to  attend  to  and  care  for 
his  family  for  the  space  of  two  months,  and  has  been  com- 
pelled to  pay  out  and  expend  for  medicines  and  services  of 
a  physician  in  caring  for  his  family  a  large  sum  of  money, 
to-wit,  the  sum  of  (250  and  upwards;  and  the  plaintiff 
alleges  that  said  water  stood  in  his  barn  on  said  lots  and 
covered  the  floor  thereof  and  caused  the  hay  and  manure 
therein  to  rot  and  decay  and  give  rise  to  noxious  and  un- 
healthy odors,  and  rendered  the  same  unfit  to  be  used  by 
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the  plaintiff^  by  reason  whereof  plaintiff  was  compelled 
to  tear  down,  remove,  and  rebuild  the  same,  and  in  so  doing 
to  expend  a  large  sum  of  money,  to-wit,  the  sum  of  f  50; 
and  that  by  reason  of  the  water  standing  upon  said  lot  as 
aforesaid,  and  depositing  said  refuse  and  waste  matter 
thereon,  said  premises  have  been  rendered  unhealthy  and 
uninhabitable. '' 

The  answer  of  tlie  street  railway  company  was,  in  sub- 
stance, a  general  denial.  Adams  had  a  verdict  and  judge- 
ment, and  the  street  railway  company  brings  the  case  here 
for  review. 

Counsel  for  the  street  railway  company  insists  that  the 
grievances  pleaded  and  proved  against  his  client  arose  from 
its  acts  and  efforts  to  protect  its  property  from  surfiice 
water,  and  that  if  Adams  sustaineil  any  damages  by  reason 
thereof,  the  street  railway  company  is  not  liable  therefor. 
In  other  words,  the  contention  of  counsel  is  that  the  facta 
pleaded  and  proved  against  the  street  railway  company 
bring  it  within  the  rule  of  the  common  law,  that  a  pro- 
prietor, by  dikes  or  erections  on  his  own  land,  may  fight 
surface  water  as  a  common  enemy  without  regard  to  its 
accumulation  or  to  directions  such  accumulated  water  may 
take  or  to  damages  it  may  do.  (See  the  rule  stated  and  the 
authorities  collated  in  24  Am.  &  Eng.  Ency.  Law,  917.) 
But  we  think  that  the  pleadings  and  evidence  in  this  case  da 
not  bring  it  within  the  rule  just  stated.  The  petition  in 
this  case  was  framed  upon  the  theory  that  the  cut  made  by 
the  street  railway  company  in  Hill  street  gathered  together 
the  surface  waters  which  would  otherwise  have  flowed  off  in 
many  streams  and  in  other  directions  and  discharged  them 
in  a  body  on  the  property  of  Adams.  The  evidence  sup- 
ports the  allegations  of  the  petition  and  the  findings  of  the 
jury  in  this  respect  This  case  then  falls  within  the  rule 
that  a  proprietor  may  not  collect  surface  waters  on  his 
estate  into  a  ditch  or  drain  and  discharge  them  in  a  volume 
on  the  land  of  his  neighbor.  [Hogenson  v.  Bt.  Fatdj  M.  & 
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M.  R,  Co,,  81  MinD.,  224.)  Such  is  also  the  doctrine  of 
this  court.  {Fremont,  E.  &  M.  V.  R.  Co.  v.  Marley,  25  Neb., 
139.  See  the  rule  6tate<I  and  cases  in  support  thereof,  24 
Am.  &  Eng.  Ency.  Law,  928.) 

There  are  a  number  of  errors  assigned  as  to  the  admis- 
sion and  rejection  of  testimony  and  to  the  giving  and  re- 
fusing of  instructions  by  the  trial  court.  It  would  sub- 
serve no  useful  purpose  to  discuss  here  these  assignments, 
as  no  one  of  them  can  be  sustained.  The  learned  counsel 
for  the  plaintiff  in  error  strenuously  insists  ihat  the  verdict 
of  the  jury  is  unsupported  by  sufficient  evidence,  and  that,, 
in  any  event,  the  amount  of  damages  awarded  Adams  by 
the  jury  is  excessive.  The  evidence  is  not  of  the  most 
satisfactory  or  convincing  character,  but  it  is  sufficient  ta 
support  the  verdict.     The  judgment  must  be  and  is 


Afeibmed. 


Emf  A  SCHBOEDER  ET  AL.  V,  StATB  OP  NEBRASKA,  EX       57    16^ 

BEL.  James  B.  Filbebt. 

FiLBD  Sbptbmbbb  18, 1694.     No.  676*2. 

1.  OuBtody  of  Infants.  In  a  oontroverey  for  the  custody  of  an 
in&ntof  tender  years  the  conrt  will  consider  the  best  interests 
of  the  child  and  will  make  sach  order  for  its  custody  as  will  be 
for  its  welfare,  without  reference  to  the  wishes  of  the  parties. 
Stwrievant  v.  Stale,  16  Neb.,  459,  Giles  v.  Giles,  30  Neb.,  624,  and 
Stale  V.  Sekroeder,  37  Neb.,  671,  approyed  and  followed. 

%  The  right  to  the  custody  of  an  Infant  child  which  the 
law  confers  npon  its  father  is  not  for  the  benefit  of  the  father, 
bnt  for  the  benefit  of  the  child;  and  this  right  of  custody  is 
conferred  on  the  father  because  the  law  presumes  that  he  will 
avail  himself  of  the  child's  custody  for  its  benefit;  but  he  may 
forfeit  bis  right  to  the  custody  of  his  child  by  abandonment. 
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Error  from  the  district  court  of  Cass  county.  Tried 
below  before  Ambrose,  J. 

Byron  Clarkj  for  plaintiffs  in  error. 
A.  N.  SaUivaUj  contrck. 

Baoan,  C. 

James  B.  Filbert,  as  relator,  instituted  in  the  district 
court  of  Cass  county  habeas  corpus  proceedings  against 
Emma  Schroeder  and  Frederick  Schroeder,  her  husband, 
as  respondents,  for  the  purpose  of  having  the  custody  of 
Florence  A.  Filbert  and  Angela  G.  Filbert,  relator's  minor 
children,  taken  from  the  respondents  and  awarded  to  him, 
the  relator.  From  the  order  of  the  district  court  denying 
the  application  Filbert  prosecuted  a  proceeding  in  error 
to  this  court,  where  the  judgment  of  the  district  court 
was  affirmed.  (See  StaU  v.  Schroeder,  37  Neb.,  571.)  The 
present  is  a  supplemental  proceeding  in  the  same  case, 
between  the  same  parties,  and  for  the  same  purpose  as 
the  original  proceeding.  The  learned  judge  of  the  dis- 
trict court,  on  the  hearing  of  the  supplemental  proceeding, 
made  an  order  awarding  the  custody  of  the  children  to 
the  relator,  and  from  that  order  the  respondents  prosecute 
error  to  this  court.  Many  of  the  facts  in  the  case  will  be 
found  in  the  case  reported  in  37  Neb.,  571.  These  chil- 
dren are  two  girls,  five  and  seven  years  of  age,  respectively. 
The  relator  is  their  father.  Their  mother  is  dead.  The 
respondents  are  the  step-grandfather  and  step-grandmother 
of  the  children. 

The  doctrine  of  this  court  is  that  in  a  controversy  for 
the  custody  of  an  infant  of  tender  years  the  court  will  con- 
sider the  best  interests  of  the  child  and  will  make  such 
order  for  its  custody  as  will  be  for  its  welfare,  without  any 
reference  to  the  wishes  of  the  parties.  This  was  the  rule 
announced  in  Siurtevani  v.  State,  15  Neb.,  459.     This  case 
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was  cited  with  approval  and  followed  in  Oiles  v.  Oiles,  .30 
Neb.,  624,  and  again  in  State  v.  Schroedery  37  Neb.,  571. 
This  is  the  doctrine  of  the  American  courts  without  any  ex- 
c  ption,  so  fiir  as  I  am  aware.  It  has  also  been  the  doc- 
trine of  the  English  courts  since.  1840.  We  have  then 
the  question,  does  it  appear  from  the  evidence  in  the  rec- 
ord that  it  would  be  for  the  best  interests  of  these  minors 
that  they  should  be  given  into  the  custody  of  the  relator? 
A  study  of  the  evidence  in  the  record  leads  us  to  the 
conclusion  that  it  would  not.  The  relator  married  the 
mother  of  these  children  in  May,  1885.  The  children's 
mother  was  at  that  time  living  in  Cass  county,  Nebraska, 
with  the  respondents,  who  had  reared  her.  Soon  after 
the  relator's  marriage  he  removed  with  his  wife  to  Hast- 
ings, Nebraska,  where  he  resided  until  the  spring  of  1886. 
He  and  his  wife  then  took  up  their  residence  in  the  vil- 
lage of  Kenesaw,  Nebraska,  where  they  remained  until 
about  December,  1890.  In  April,  1890,  while  the  relator 
and  his  wife  were  residing  in  Kenesaw,  trouble  arose  be- 
tween th^m.  The  relator  charged  his  wife  with  being 
criminally  intimate  with  one  E.  N.  Crane,  a  citizen  of  Ken- 
esaw. The  relator  brouglit  suit  against  his  wife  in  the 
district  court  of  Adams  county  for  a  divorce  on  the  ground 
of  adultery,  and  at  the  same  time  instituted  a  suit  for 
damages  against  Crane.  These  suits,  however,  were  never 
prosecuted,  but  in  September,  1890,  were  dismissed  for 
want  of  prosecution.  The  relator  and  his  wife  then  ef- 
fected a  reconciliation,  and  about  December  of  that  year 
removed  to  Custer  City  in  South  Dakota,  and  there  re- 
sumed their  marital  relations.  Soon  after  the  relator  took 
up  his  residence  in  Custer  City  he  converted  into  money 
a  printing  press  and  its  paraphernalia,  the  property  of  his 
wife,  and  told  her  that  he  was  going  to  Dead  wood  for 
the  purpose  of  going  into  business.  Instead  of  this,  how- 
ever, he  went  at  once  to  Bloomington,  Indiana,  and  en« 
tered  the  law  school  of  the  state  university  in  that  city, 
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and  there  remained  until  after  the  death  of  his  wife,  which 
occurred  some  time  in  July,  1891.  From  the  time  relator 
left  Caster  City  he  concealed  his  whereabouts  from  his 
wife,  and  did  not  know  of  her  death  until  some  time  in 
1892.  It  also  appears  from  a  letter  in  the  record,  writ- 
ten by  the  wife  to  her  step -mother,  respopdent,  bear- 
ing date  December  20,  1890,  that  at  that  time  the  relator 
had  been  gone  from  his  wife  and  children  for  four  weeks ; 
that  she  did  not  know  of  his  whereabouts;  and  that  he  had 
left  her  only  five  dollars  for  the  care  of  herself  and  chil- 
dren. From  the  time  the  relator  left  his  family  in  Custer 
City  until  the  time  of  the  mother's  death,  in  July,  1891, 
the  relator  not  only  kept  his  whereabouts  concealed  from 
his  wife  and  children,  but  contributed  nothing  to  their 
support.  In  July,  1891,  the  mother  died  among  strangers 
at  Ottawa,  Kansas,  and  a  banker  of  that  city  took  posses- 
sion of  the  little  children.  It  also  appears  from  the  rec- 
ord that  the  relator's  wife,  during  her  last  sickness,  ex- 
pressed a  desire  that  her  sister,  a  Mrs.  Dewey,  should  have 
the  custody  of  the  children  in  controversy  in  this  action. 
Soon  after  the  death  of  the  relator's  wife  this  Mrs.  Dewey 
and  the  respondent,  Mrs.  Schroeder,  went  to  Kansas,  and 
there  Mrs.  Dewey  gave  possession  of  the  children  to  Mrs. 
Schroeder, — the  reason  for  this  being  that  Mrs.  Dewey  was 
not  in  good  health  and  had  a  family  of  her  own,  and  that 
Mrs.  Schroeder  had  no  family  and  was  anxious  for  the 
children,  and  was  abundantly  able  financially  to  maintain, 
educate,  and  rear  them  as  they  should  lie.  Mrs.  Scliroeder 
thereupon  took  the  children  to  her  home,  where  they  have 
since  resided,  and  in  all  respects  been  treated  as  though 
Uiey  were  her  own  children.  It  also  appears  that  when 
the  relator  first  learned  of  the  death  of  his  wife, — early  in 
the  year  of  1892,:— the  first  thing  he  did  was  to  write  to  the 
county  judge  of  Adams  county,  Nebraska,  inquiring  as  to 
whether  an  administrator  had  been  appointed  for  the  prop- 
erty of  his  wife.     Mrs.  Filbert  died  the  owner  of  certain 
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real  estate  in  that  county.  The  relator  made  no  inquiry 
about  his  children.  In  August,  1892,  he  first  visited  his 
children  at  the  home  of  the  re^ipondents.  This  was  the 
first  time  that  he  had  seen  them  since  he  abandoned  them 
in  Custer  City  in  December,  1890. 

We  have  no  concern  here  with  the  merits  or  demerits  of 
the  trouble  between  relator  and  his  wife.  Whether  she 
was  faithful  or  unfaithful  is  wholly  immaterial  in  this  con- 
troversy. The  relator  has  not  hesitated  in  this  record  to 
charge  her  with  unchastity.  Indeed,  he  has  gone  so  far  at 
one  time  as  to  doubt  whether  he  is  the  father  of  the 
younger  of  the  children  whose  custody  he  now  seeks  to 
obtain;  but  we  cannot  say  upon  our  oath^  and  consciences 
that  we  believe  that  it  is  for  the  best  interests  of  these  little 
children  that  they  should  be  given  into  the  custody  of  the 
relator.  The  evidence  constrains  our  judgments  to  the 
conclusion  that  it  would  not  be  for  the  best  interests  of 
the  children  that  they  should  be  taken  from  the  custody 
of  the  respondents  and  given  to  the  relator,  notwithstand- 
ing the  fact  that  he  is  their  father.  These  respondents  are 
exemplary  people,  somewhat  advanced  in  years,  possessed 
of  considerable  property,  without  children  of  their  own, 
anxious,  ready,  and  willing,  not  only  to  maintain,  educate, 
and  rear  these  children,  but  to  adopt  them  as  their  own 
and  make  them  their  heirs  at  law.  Between  the  respond- 
ents and  these  little  children  the  closest  and  strongest  ties 
of  affection  have  grown  up.  These  children  call  the  re- 
spondents "father  and  mother."  They  look  upon  and  re- 
gard the  relator  simply  as  "Mr.  Filbert."  They  do  not 
love  him.  A  child  is  not  a  chattel;  nor  is  there  any 
such  law  as  invests  the  father  with  an  inalienable  right  to 
the  custody  of  his  child.  A  child  is  a  human  being.  It 
has  rights  and  interests  of  its  own.  How  came  these  little 
children  into  the  custody  of  respondents?  Whose  fault  was 
it  that  when  their  mother  died  they  found  themselves  not 
only  motherless  but  homeless,  without  food,  without  shel- 
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ter,  without  clothing, — waifs  among  strangers?  The  evi- 
dence in  this  record  points  to  the  relator  and  says^  ''It  is 
yours." 

We  desire  in  this  case  to  do  no  more  and  say  no  more 
than  is  our  duty.  We  desire  only  to  be  governed  by  the 
rule  of  law  announced  above,  and  make  such  order  as  will 
be  for  the  best  interests  of  the  children;  but  we  cannot 
escape  the  conviction  that  the  solicitude  of  the  relator  for 
their  custody  at  this  time  is  prompted  by  his  desire  to 
control  the  property  which  was  inherited  by  their  deceased 
mother.  Perhaps  this  is  only  an  inference  from  the  evi- 
dence, and  unjust,  but  nevertheless  it  is  our  conviction. 
Not  only  does  the  evidence  prevent  us  from  saying  and 
deciding  that  the  best  interests  of  the  children  will  be 
subserved  by  transferring  their  custody  to  the  relator, 
but  the  evidence  affirmatively  shows  that  the  relator  has 
relinquished  all  claims  on  these  children  by  his  abandon- 
ment of  them.  The  right  to  the  custody  of  an  infant 
child  which  the  law  confers  upon  the  father  is  not  for  the 
benefit  of  the  father,  but  for  the  t)enefit  of  the  child.  This 
right  of  custody  is  conferred  upon  the  father  l)ecause  the 
law  presumes  that  the  father  will  avail  himself  of  the  cus- 
tody of  the  child  for  the  child's  benefit;  but  he  may  lose 
this  right  if  he  abandons  the  child.  {Nug&ni  v.  Powell^  33 
Pac.  Rep.'[Wyo.],  23;  Green  v,  Campbell,  14  S.  E.  Rep.  ^ 
[W.  Va.],  212;   Clark  v.  Bayei*,  32  O.  St.,  299.) 

It  is  but  just  to  the  learned  district  judge  who  heard  this 
case  to  state  that  he  had  not  before  him  all  the  evidence  on 
which  this  opinion  is  predicated,  and  had  such  evidence 
been  before  him  he  would  doubtless  have  reached  the  same 
conclusion  we  have. 

The  judgment  of  the  district  court  is  reversed,  and  the 
habeas  oarpua  proceedings  dismissed. 

Reversed  and  dismissed. 
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George  E.  Barkeb,  appellant,  v.  Adolph  C.  Licht- 
enberger  £t  al.,  appellees. 

Filed  Septembbb  18,  1894.    No.  6140. 

1.  Negotiable  Instruments:  Pubchasebs  Aftbb  Matubity. 

When  negotiable  paper  is  purchased  after  maturity  from  an  in- 
nocent holder  for  value  before  maturity,  the  purchaser  takes  it 
free  from  all  equities  and  defenses  which  existed  between  the 
original  parties  to  the  paper.  Koehlerv.  Dodge,  31  Neb.,  328, 
followed. 

2.  :  Bona  Fide  Holdebs.    It  seems  that  one  who  takes  tha 

negotiable  paper  of  a  third  person  in  payment  of  a  pre-existing 
debt  is  a  holder  for  value. 

3.  — :  .    This  is  certainly  true  where  by  taking  the  note 

the  creditor  loses  or  postpones  his  right  to  proceed  upon  tha 
original  indebtedness. 


Appeal  from  the  district  court  of  Douglas  oountj. 
Heard  below  before  Doane,  J. 

Comisk  &  Robertson,  for  ap{>ellant9  cited:  Koehler  v. 
Dodge,  31  Neb.,  328;  BaaseU  v.  Avery,  16  O.  St.,  299; 
Simon  v.  MerriU,  33  la.,  537;  Schawaoker,  50  Ind.,  592; 
Kimey  v.  Kruse,  28  Wis.,  183;  Uogan  v.  Moore,  48  Ga.,. 
156;  Peabody  v.  Rees,  18  la.,  571;  Bank  of  Sonoma 
County  V.  Gove,  63  Cal.,  355. 

Edward  W.  Simeral  and  William  Simeral,  contra,  cited : 
Davis  V.  Ndigh,  7  Neb.,  78. 

Irvine,  C. 

The  appellant  Barker  brought  this  action  to  foreclose  two 
mortgages  on  the  same  property.  One  of  these  mortgages 
was  made  by  Alvadus  H.  Mayne  to  Barker  to  secure  certain 
notes.  The  property  thereafter  by  m,esne  conveyances  passed 
to  Lichtenberger.    The  decree  foreclosed  this  mortgage,  and 
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as  to  that  part  of  it  there  is  uo  controversy.  The  other 
mortgage  was  given  by  Lichtenberger  to  Clifton  E.  Mayne 
to  secure  three  notes  made  by  Lichtenberger  to  Mayne, 
each  dated  February  7,  1888,  each  for  $231.50,  with  in- 
terest at  eight  per  cent  from  date,  and  payable,  respect- 
ively, one,  two,  and  three  years  after  date.  The  petition 
alleges  that  these  notes  were  transferred  to  the  plaintiff  for 
value  before  maturity.  The  answer  alleges  that  the  notes 
were  transferred  to  plaintiff  by  C.  E.  Mayne  after  they 
had  become  due,  and  then  pleads  a  set-off  against  Mayne 
of  1440.99.  The  decree,  after  awarding  foreclosure  of 
the  first  mortgage,  finds  that  prior  to  the  niiatuidty  of  any 
of  the  notes  secured  by  the  second  mortgage,  Clifton  E. 
Mayne  sold,  transferred,  and  delivered  said  notes  to  one 
Charles  Corbett  and  that  Corbett  was  a  bona  fide  holder  for 
value;  that  thereafter,  and  aft;er  the  maturity  of  the  first 
note  and  prior  to  the  maturity  of  the  other  two  notes, 
Barker  purchased  all  of  said  notes  from  Corbett  for  a  val- 
uable consideration,  and  without  any  notice  of  any  defense 
which  Lichtenberger  had  on  said  notes  in  the  hands  of 
Mayne.  The  decree  then  finds  in  favor  of  Lichtenbei^r 
on  his  counter-claim  against  Mayne,  ascertains  the  amount 
due  on  the  second  and  third  notes,  awards  a  foreclosure  of 
the  second  mortgage  to  the  extent  of  those  notes,  and  can- 
cels the  first  note. 

The  district  court  seems  to  have  proceeded  upon  the 
theory  that  one  who  receives  negotiable  paper  after  ma- 
turity takes  it  subject  to  any  set-off  existing  against  the 
original  holder  whether  or  not  the  paper  was  acquired 
from  one  who  was  a  bona  fide  holder  before  maturity. 
In  support  of  the  decree  of  the  district  court  counsel  cite 
us  to  the  case  of  Davis  v.  Neligh,  7  Neb.,  78,  where  it  was 
held  that  any  set-off  to  a  promissory  note  which  would 
have  been  good  between  the  original  parties  may  be  pleaded 
against  an  indorsee  who  acquires  it  after  maturity,  that  suoh 
indorsee  takes  it  subject  to  any  right  of  set-off  which  the 
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maker  had  against  any  prior  holtler.  The  court  was,  how- 
ever, then  considering  a  case  where  the  pa[)er  had  never 
been  in  the  hands  of  an  innocent  holder  for  value  before 
maturity,  and  the  language  referred  to  states  the  general 
rule  as  applicable  to  the  facts  of  the  case  under  considera- 
tion without  referring  to  or  deciding  upon  the  rights  of 
one  who  purchases  after  maturity  from  one  who  became  a 
bona  fide  holder  before  maturity.  In  Koehler  v.  Dodge^ 
31* Neb.  328,  it  was  said:  ''It  has  become  the  settled  law 
of  this  country  that  where  a  negotiable  note  is  purchased* 
after  due  from  an  innocent  holder,  the  purchaser  takes  the 
title  of  and  is  entitled  to  the  same  protection  as  his  in- 
dorsee'' The  rule  so  stated  is  in  accordance  with  the  es- 
tablished principles  of  the  law  merchant,  and  is  adhered 
to.  The  district  court,  therefore,  erred  in  holding  that 
Barker,  having  purchased  the  first  note  after  its  maturity 
from  one  who  was  an  innocent  holder  before  maturity, 
could  not  recover  because  of  the  set-off  against  the  payee. 
The  uncontradicted  evidence  discloses  that  Corbett  took 
the  notes  from  Mayne  in  payment  of  an  indebtedness  from 
Mayne  to  Corbett,  and  that  Barker  took  the  notes  from 
Corbett  in  payment  of  an  indebtedness  from  Corbett  to 
Barker.  Counsel  now  urge  that  a  pre-existing  debt  is  not 
sufficient  consideration  to  protect  the  purchaser  of  notes 
against  outstanding  equities.  Upon  this  general  question 
there  has  been  a  marked  conflict  in  the  authorities  and 
courts  have  indulged  in  most  refined  distinctions.  We 
shall  not  attempt  a  review  of  the  numerous  cases.  It  is 
sufficient  to  say  that  since  the  case  of  Swift  v,  Tyson,  16 
Pet.  [U.  S.],  l,we  think  the  decided  tendency  of  the  cases 
has  been  in  the  direction  of  protecting  such  holders  against 
equities  where  their  situation  has  been  in  any  manner  al- 
tered to  their  disadvantage.  The  necessity  for  greater  uni- 
formity in  the  law  relating  to  negotiable  instruments  has 
become  so  evident  that  systematic  efforts  by  the  organized 
bar  of  the  country  have,  for  some  years,  been  made  towards 
62 
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accomplishing  that  object.  The  mere  numerical  prepon- 
derance of  recent  authorities  is,  therefore,  entitled  to  great 
weight  in  considering  cases  relating  to  commercial  paper. 
Certainly,  in  this  case,  where  Corbett  accepted  these  notes 
before  their  maturity  in  payment  of  the  former  Iiolder's 
indebtedness,  he  was  entitled  to  protection.  The  notes 
were  held  by  him  not  sm  security  merely  but  in  payment, 
and  at  least  until  the  notes  matured  his  remedy  against  bis 
indorser  on  the  original  indebtedness  was  suspended.  Ac- 
cording to  any  reasonable  view  he  must  be  considered  a 
holder  for  value. 

The  decree  of  the  district  court  is  reversed  and  a  decree 
entered  here  similar  to  the  former  decree,  but  omitting  that 
portion  canceling  the  first  note,  and  adding  to  the  amount 
found  due  upon  the  second  mortgage  the  amount  of  such 
first  note,  together  with  interest  to  May  11,  1891,  the  date 
to  which  interest  was  computed  in  the  decree.  This  amount 
we  compute  to  be  $291.89. 

Decree  accordingly. 
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60  245{  Filed  Sbftbmbkb  18,  1894.    No.  5406. 

"41    7641 

ISL-^'        1.  Corporations:    Collateral  Attack  Upon  Legal  Exist- 
filo  Vi2  ENCE.     Where  the  law  aatborizes  a  corporation,  aod  there  has 

41   754 1  been  an  attempt  in  good  faith  to  organize,  and  corporate  fane- 

tioDS  are  thereafter  exercised,  sach  an  organization  is  a  coi  po- 
ration  de  facto,  the  legal  existence  of  which  canoot  ordinal  ily 
be  called  in  question  collaterally. 


:  Proof  of  Corporate  Existence.    Therefore,  where  a 

bank  brought  an  action  upon  a  note  indorsed  to  it  and  the  an- 
swer denied  the  corporate  exintence  of  the  bank,  proof  showing 
the  adoption  and  recording  of  articles  of  incorporation,  and 
that  the  bank  had  acted  thereunder  for  a  period  of  years,  was 
Buflicieiit  to  estublish  its  corporate  existence. 
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3.  Negotiable  Instruments:  Collatbkal  Security:  Liabil- 

ity OF  Pledgee.  The  Bank  of  O.  indorsed  to  the  Bank  of  C. 
certain  promissory  notes  as  collateral  aecnrity  for  an  indebted- 
ness incurred  in  favor  of  the  Bank  of  C.  Among  these  was  a 
note  of  H.,  upon  which  sait  was  brought.  H.  claimed  that  the 
note  had  been  procured  from  him  by  the  Bank  of  O.  by  fraud, 
and  the  evidence  tended  to  prove  that  fact.  Held,  (a)  That  in 
the  action  upon  the  note  H.  could  not  require  the  Bank  of  G.  to 
first  exhaust  its  other  collateral;  (b)  That  the  fraud  being  es- 
tablished, the  Bank  of  G.  was  only  entitled  to  recover  to  the 
extent  of  the  unpaid  portion  of  the  indebtedness  for  which  the 
note  WAS  pledged;  (e)  the  Bank  of  G.  having  surrendered  one  of 
the  oolateral  notes  and  taken  in  exchange  other  notes,  secured 
by  mortgage,  drawn  to  the  order  of  itself,  it  was  bound  to  ac- 
count as  if  the  original  note  had  been  paid  in  full. 

4.  Certain  rulings  on  the  evidenoe  examined,  and  held  not 

erroneous. 

Errob  from  the  district  court  of  Douglas  county.  Tried 
below  before  Ferguson,  J. 

BarUetiy  Orane  &  Baldrige^  for  plaintiff  in  error,  cited  : 
CoUina  v.  Collins^  46  la.,  60;  Gaston  v.  Av^tiuy  52  la.,  35; 
Wilson  Sewing  Machine  Co,  v.  Bull,  52  la.,  554 ;  Sandwich 
Mfg.  Co.  V.  ShUey,  1 5  Neb.,  109 ;  GaUmay  v.  Hicks,  26  Neb., 
631 ;  Fitzgerald  v.  3IcCarty,  55  la.,  702;  PoUer  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  46  la.,  399;  McKinney  v.  Hartman,  4 
la.,  153;  Klosterman  v.  Olcott,  27  Neb.,  685;  MissouH 
Coal  &  Oil  Co.  V.  Hannibal  &  St.  J.  R.  Co.,  35  Mo.,  84. 

E.  J.  Cornish,  contra,  cited:  Pape  v.  Capitol  Bank  of  To- 
peka,  20  Kan.,  440;  Society  Penm  v.  Ci'y  of  Cleveland,  43 
O.  St.,  481 ;  Williamson  v.  Kokomo  Building  &  Loan  Fund 
Association,  89  Ind.,  389 ;  Merchants  Nat.  Bank  v.  Glen-- 
don  Co.,  120  Mass.,  97;  Comme^'cicU  Bank  of  New  Orleans 
V.  Martin,  1  La.  Ann.,  344 ;  Murphy  v.  Bartsch,  23  Pac. 
Rep.  [Idaho],  82;  Kennedy  v.  Rosier,  33  N.  W.  Rep. 
[la.],  226;  Bonnell  v.  Wyckof,  7  Atl.  Rep.  [N.  J.],  673; 
FoUz  V.  Hardin,  28  N.  E.  Rep.  [111.],  786;  Sioux  Gty  & 
P.  R.  Co.  V.  Fiulayson,  16  Neb.,  578;  Republican  V.  R. 
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Co.  V.  Fellers,  16  Neb.,  169;  iXoux  OUy  &  P.  M.  Co.  v. 
Brawn,  13  Neb.,  317. 

Ibvine,  C. 

The  Bank  of  Commeroe  sued  Andrew  Haas  on  a  note 
made  by  Haas  to  the  order  of  the  Bank  of  Omaha  for 
$2,500,  with  interest  at  ten  per  cent  from  April  25,  1889, 
and  payable  ninety  days  after  date.  The  Bank  of  Commerce 
averred  it  had  become  owner  of  said  note  by  a  general  in- 
dorsement thereof.  Haas  answered,  denying  the  incorpo- 
ration of  the  Bank  of  Commeroe;  admitting  the  execution 
of  the  note,  but  denying  that  the  plaintiff  was  the  owner 
thereof,  and  alleging  that  the  plaintiff  held  the  note  as 
collateral  security  to  a  loan  made  by  the  plaintiff  to  the 
Bank  of  Omaha.  Haas  further  averred  that  the  note  was 
given  for  stock  in  the  Bank  of  Omaha  8ul)6cribed  for  by 
Haas,  upon  the  faith  of  certain  representations  made  to 
him  by  the  officers  of  the  bank,  which  representations  were 
false.  It  18  unnecessary  to  state  these  representations.  It 
is  sufficient  to  say  that  there  was  evidence  fuirly  tending  to 
establish  the  facts  that  they  were  made,  that  they  were 
material,  that  they  were  justifiably  relied  on,  and  that  they 
were  false.  Haas  also  averred  that  the  stock  in  the  Bank 
of  Omaha,  for  which  the  note  sued  on  was  given,  was 
never  issued  to  him,  and  that  the  plaintiff  received  the 
note  with  knowledge  of  the  facts  constituting  the  defense. 
Finally,  it  was  alleged  that  the  plaintiff,  at  the  time  of 
taking  such  note  and  at  other  times,  took  from  the  Bank  of 
.  Omaha  other  securities  sufficient  to  secure  the  loan  to  the 
Bank  of  Omaha,  upon  which  it  had  realized  sufficient  to 
pay  said  loan,  and  that  the  Bank  of  Commeroe  retains  in 
its  possession  a  large  amount  of  such  securities.  The  de- 
fenses thus  set  up  may  be  analyzed  as  follows:  First,  a 
plea  of  fraud  in  the  inception  of  the  note,  coupled  with  a 
plea  of  failure  of  consideration ;  second,  a  plea  of  payment; 
third,  an  allegation  that  other  securities  held  were  suffident 
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to  pay  the  debt.  The  reply  puts  in  issue  the  material 
averments  of  the  answer,  and  alleges  that  the  Bank  of 
Commerce  took  the  note  before  maturity  and  without  no- 
tice of  any  defense  thereto.  There  was  a  trial  to  a  jury, 
resulting  in  a  verdict  and  judgment  in  favor  of  the  bank 
for  $3,003.29. 

The  first  question  discussed  in  the  briefs  relates  to  the 
corporate  existence  of  the  plaintiff  bank.  The  assign- 
ments of  error  which  directly  refer  to  those  issues  relate 
to  the  admission  in  evidence  of  the  articles  of  incorpora- 
tion of  the  bank  and  the  admission  of  certain  parol  testi- 
mony in  regard  thereto.  From  the  argument  made  in  the 
brief  we  are  somewhat  in  doubt  as  to  whether  Haas  is 
complaining  of  the  admission  of  this  evidence,  of  the 
l^al  sufficiency  of  the  evidence,  or  of  the  failure  of  the 
court  to  submit  the  issue  to  the  jury.  Perhaps  the  most 
satisfactory  method  of  considering  the  case  will  be  to 
treat  it  as  if  all  three  questions  were  presented.  As  to 
the  admission  in  evidence  of  the  articles  of  incorpora- 
tion, the  only  objection  made  was  that  the  document  was 
incompetent.  The  document  in  evidence  ap()ears  to  be 
signed  by  the  incorporators  in  the  presence  of  an  attesting 
witness,  to  have  been  regularly  acknowledged,  and  to  bear 
a  regular  certificate  of  acknowledgment  by  a  competent 
officer.  The  document  also  bears  the  certificate  of  the 
county  clerk  of  Douglas  county  to  the  effect  that  it  was 
received  for  record  and  was  recorded.  No  specific  objec- 
tions-appear either  in  the  record  or  in  the  brief.  We  can- 
not perceive  any  reason  why  this  document  should  have 
been  excluded  as  incompetent,  and  none  is  su^ested  in  ar- 
gument. As  to  the  sufficiency  of  the  evidence  of  the  cor- 
porate existence  of  the  bank  it  may  be  well  to  declare  now 
that  where  the  law  authorizes  a  corporation,  and  there  has 
been  an  attempt  in  good  faith  to  organize,  and  corporate 
functions  are  thereafter  exercised,  there  exists  a  corporation 
de  facto,  the  legal  existence  of  which  cannot  ordinarily  be 


768  NEBRASKA  REPORTS.  [Vol.  41 


Haas  y.  Bank  of  Commerce. 


called  in  question  collaterally.  It  would  be  intolerable  to 
permit  in  any  civil  action^  to  wliicli  such  a  body  was  a  party^ 
an  inquiry  into  the  legal  right  to  exercise  corporate  fane-' 
tious — a  right  which  it  is  for  the  state  alone  to  question  in 
appropriate  proceedings  for  that  purpose.  On  this  there  is 
u  substantial  unanimity  in  the  authorities.  Among  other 
cases  may  be  cited,  Williamson  v.  Kokomo  Building  &  Loan 
Fund  Aasooiationy  89  Ind.,  389;  Pape  v,  Capitol  Banky  20 
Kan.,  440;  Leasee  of  Frost  v.  Frostburg  Coal  Co.,  24  How. 
[U.  S.],  278 ;  Society  Perun  v.  City  of  Cleveland,  43  O.  St., 
481.  The  evidence  here  shows  that  articles  of  incorporation 
were  adopted,  acknowledged,  and  filed  for  record  in  the  office 
of  the  county  clerk,  and  that  the  bank  acted  under  such  ar- 
ticles and  conducted  business  thereunder  for  some  years. 
This  was  sufficient  evideuce  of  a  corporate  existence.  (Alh- 
bott  V.  Omaha  Smelting  &  Refining  Co,,  4  Neb.,  416;  Mer" 
chants  Nai»  Bank  v.  Glendon  Co.,  120  Mass.,  97.) 

We  may  here  advert  to  the  assignment  of  error  in  regard 
to  the  admission  of  parol  evidence  in  respect  to  the  incor- 
poration. The  petition  in  error  refers  to  the  general  sub- 
ject of  this  assignment,  but  does  not  point  out  the  particu- 
lar ruling  complained  of.  It  might  be  dismissed  for  that 
reason.  The  plaintiff  in  error  had  brought  out  in  cross- 
examination  from  one  witness  the  fact  that  after  the  adop-  * 
tion  of  ihe  articles  of  incor|)oration  in  evidence  the  capital 
stock  had  been  increased  and  new  articles  adopted.  In 
redirect  examination  the  defendant  in  error  asked  whether 
the  new  articles  were  more  than  an  amendment  of  the 
original  articles.  An  answer  was  admitted  to  this  question, 
but  struck  out  on  motion  of  the  plaintiff  in  error.  Several 
other  questions  were  then  asked,  either  without  an  answer 
or  without  an  objection,  and  finally  the  witness  was  asked 
whether  or  not  the  bank  acted  under  the  articles  in  evi- 
dence, except  that  by  an  amendment  the  capital  stock  was 
changed.  There  was  an  objection  to  this  question,  which 
was  overruled,  and  we  here  have  the  only  exception  relat- 
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ing  to  the  subject.  The  question  asked  related  not  to  the 
ooDtents  of  the  articles,  but  to  whether  the  bank  was  acting 
under  these  articles.  This  was  a  proper  subject  for  parol 
evidence  and  the  objection  was  properly  overruled. 

The  court  did  not  submit  the  issue  we  have  been  discuss- 
ing to  the  jury  for  its  determination,  but  the  plaintiff  in 
error  took  no  exception  to  the  instructions  in  which  the 
court  stated  the  issues;  and  furthermore,  the  uncontradicted 
evidence  established  a  corporation  de  facto  and  left  nothing 
for  the  determination  of  the  jury  upon  the  question. 

What  we  have  just  said  in  regard  to  the  failure  of  the 
plaintiff  in  error  to  except  to  that  portion  of  the  instruc- 
tions stating  the  issues  to  the  jury  also  disposes  of  the  ar- 
gument made  that  the  court  erred  in  stating  that  the  reply 
denied  the  allegations  of  the  fifth,  sixth,  and  seventh  para- 
graphs of  the  answer  without  stating  to  the  jury  what  the 
allegations  were  in  those  paragraphs.  The  pleadings,  it 
will  be  remembered,  admit  that  the  note  sued  on  was  held 
by  the  defendant  in  error  as  collateral  security  to  a  loan 
made  to  the  payee 'of  the  note,  the  Bank  of  Omaha.  On 
the  trial  it  developed  that  the  Bank  of  Omaha  was  in- 
debted upon  an  overdraft  to  the  Bank  of  Commerce  in  the 
sum  of  $4,000;  that  several  notes  of  third  persons  were 
•held  by  the  Bank  of  Commerce  as  a  continuing  collateral 
to  any  indebtedness  existing;  that  on  May  27, 1889,  $4,000 
additional  was  lent  to  the  Bank  of  Omaha  and  other  notes 
transferred  as  additional  collateral,  the  Bank  of  Omaha  at 
that  time  making  its  note  to  the  Bank  of  Commerce  for 
$8,000  covering  both  the  overdraft  and  the  new  loan.  The 
note  of  Haas,  it  would  seem  from  the  evidence,  was  pledged 
at  the  time  of  this  trantsaction,  although  this  point  is  left 
in  some  doubt,  and.  the  note  in  question  may  have  been 
pledged  theretofore.  Between  the  27th  of  May  and  the 
6th  of  June  certain  other  indebtedness,  amounting  to  sey- 
eral  hundred  dollars,  was  created  from  the  Bank  of  Omaha 
to  the  Bank  of  Commerce.     On  the  6th  of  June  the  Bank 
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of  Omaha  failed.  Mr.  Johnson,  who  was  then  cashier  of 
the  Bauk  of  Commeroe,  was  a  witness  for  that  bank,  and 
had  testified  that  the  note  of  Haas  was  taken  without  any 
knowledge  of  any  defense  thereto.  On  cross-examination 
this  question  was  asked^  ''Isn't  it  a  fact,  Mr.  Johnson,  that 
afler  your  bank  had  received  this  note  of  Andrew  Haas 
for  $2,500  and  before  the  Bank  of  Omaha  failed,  it  cume 
to  your  knowledge  that  this  note  had  been  given  condi- 
tionally, and  that  it  was  a  conditional  note?''  This  ques- 
tion was  objected  to,  as  incompetent,  immaterial,  and  im- 
proper cross-examination,  and  the  objection  was  sustained. 
The  theory  of  the  plaintiff  in  error  is  that  if  it  came  to 
the  knowledge  of  the  Bank  of  Commerce  that  there  was  a 
defense  to  the  Haas  note,  it  could  not  enforce  that  note  as 
against  any  indebtedness  created  after  the  acquisition  of 
such  knowledge,  and  that  the  question  was,  therefore, 
proper,  as  tending  to  disclose  notice  received  before  the  last 
advances.  Without  inquiring  as  to  the  legal  correctness 
of  this  theory  we  have  concluded  that  there  was  no  error 
in  sustaining  the  objection.  If  the  question  had  been  asked 
a  witness  on  direct  examination,  it  would,  in  any  view  of 
the  law,  have  been  erroneous  to  permit  an  answer,  for  the 
reason  that  the  question  was  not  confined  to  notice  ac- 
quired prior  to  the  making  of  the  last  advances  to  the 
Bank  of  Omaha.  Being  asked  on  croas-examination,  if 
admi&sible  at  all,  it  must  have  been  upon  the  theory  of  the 
greater  latitude  allowed  in  cross-examination,  and  because 
the  materiality  of  a  question  on  cross-examination  need 
not  always  plainly  appear  when  the  question  is  asked. 
Therefore,  it  is  probable  that  if  the  objection  had  been 
overrule<l,  there  would  have  been  no  error.  But  concur- 
rently with  the  rule  allowing  such  latitude  in  cross-exami- 
nation there  runs  the  other  rule  that  the  extent  of  such  a 
cress-examination  rests  largely  in  the  discretion  of  the 
trial  court  In  order  that  a  cross-examination  may  be 
effective,  it  cannot  and  should  not  always  require  the  ma- 


Vol.  41]       SEPTEMBER  TERM,  1894.  761 


Haas  y.  Bank  of  Commerce. 


teriality  of  a  question  to  be  made  evident^  but  oo  the  other 
hand  it  is  its  duty  to  prevent  the  time  of  the  court  from 
being  wasted  and  the  attention  of  the  jury  from  being  mis- 
led by  inquiries  into  immaterial  facts.  An  affirmative  an- 
swer to  this  question  might  have  misled  the  jury  by  ap- 
parently charging  the  bank  with  notice  at  a  time  when 
notice  to  it  was  immaterial,  and  we  do  not  think  that  the 
court  abused  its  discretion  in  sustaining  the  objection. 

It  is  difficult  to  treat  the  remaining  assignments  in  the 
order  in  which  they  are  presented  or  with  any  particular 
rtference  to  the  petition  in  error.  The  argument  is  gen- 
eral in  its  character  and  it  is  somewhat  difficult  to  ascertain 
to  what  assignment  in  error  it  is  directed.  So  far,  however^ 
as  the  argument  ciiUs  any  attention  to  the  remaining  as- 
signments a  discu^ision  of  two  questions  disposes  of  them 
all.  The  first  arises  from  the  contention  of  the  plaintiff 
in  error  that  the  Bank  of  Commerce  held  other  collateral, 
being  notes  of  other  persons,  sufficient  to  satisfy  the  debt 
of  the  Bank  of  Omaha,  and  that  it  should  be  required  to 
exhaust  the  other  collateral*  before  proceeding  against  the 
plaintiff  in  error.  It  is  claimed  that  the  case  in  this  aspect 
is  brought  within  the  principle  whereby  the  holder  of  a 
junior  security  upon  a  fund  may  compel  the  holder  of  the 
senior  security  upon  that  fund,  who  also  holds  other  se- 
curity, to  exhaust  such  other  security  before  proceeding 
against  the  fund  which  is  held  by  both.  We  do  not  think 
that  this  doctrine  of  marshalling  has  ever  been  applied 
to  any  such  case  as  that  under  consideration.  It  has  been 
frequently  decided  that  the  doctrine  referred  to  will  never 
be  applied  except  in  the  case  of  a  common  debtor  to  both 
creditors  for  the  protection  of  the  junior  creditor,  and 
then  only  where  it  may  be  done  without  injustice,  and 
will  not  compel  a  resort  to  dubious  securities.  It  is 
equally  well  established  that  a  creditor  holding  two  or 
more  securities  for  the  same  debt  may  proceed  to  enforce 
either  or  all  of  thetn,  and  will  not,  as  a  general  projH)- 
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sition,  be  required  to  proceed  in  any  particular  order.  lu 
this  case  the  makers  of  the  other  notes  were  not  before 
the  court,  and  for  that  reason  alone  the  plaintiff  in  error 
was  not  entitled  to  the  relief  he  soiight.  (Dorr  v.  Shaw, 
4  Johns.  Ch.  [N.  Y.],  17.)  The  makers  of  other  notes 
may  have  had  similar  defenses  or  equal  or  even  superior 
equities.  But  aside  from  this,  the  plaintiff  in  error  had 
no  right  at  this  time  or  in  this  manner  to  seek  such  relief. 
There  are  cases  where  somewhat  similar  relief  has  been 
granted  in  favor  of  one  who  occupied  the  position  of  a 
surety,  but  we  know  of  no  case  like  the  present.  In  Prout 
V,  Lomer,  79  111.,  331,  a  bill  in  equity  charged  that  certain 
notes,  the  collection  of  which  it  was  sought  to  enjoin,  were 
given  to  the  complainant  for  the  accommodation  of  Lomer 
and  procured  by  fraudulent  statements  made  by  Lomer, 
and  that  they  were  held  by  the  respondents  as  collateral 
to  a  debt  from  Lomer.  It  was  also  alleged  that  the  bank 
had  other  full  and  adequate  security.  The  court  said : 
''We  are  aware  of  no  principle  by  which  the  bank  can  be 
compelled  to  any  particular  course  in  regard  to  such  col- 
lateral as  it  may  have.  We  fail  to  perceive  any  obligation 
on  the  bank  to  convert  its  securities  or  do  any  other  act  at  the 
instance  of  this  party,  if  he  was  a  surety.  In  certain  cases, 
and  this  is  not  one,  a  security  to  a  negotiable  note  may  notify 
the  holder  to  proceed  against  the  principal,  on  the  maturity 
of  the  note.  Independent  of  this,  a  surety  cannot  compel 
the  holder  to  proceed  against  others  before  proceeding 
against  himself,  and  exhaust  such  other  remedies  as  he  may 
have."  The  case  of  the  Third  Nat.  Bank  v.  Harrison, 
10  Fed.  Rep.,  243,  was  one  presenting  a  somewhat  similar 
state  of  facts.  Alexander  borrowed  certain  money  from 
the  bank  and  deposited  certain  notes  of  third  persons  as 
collateral  security,  among  these  a  note  of  Harrison.  It 
was  alleged  that  this  note  was  given  on  account  of  an  illegal 
transaction.  It  was  held  that  the  transaction  was  not  such 
as  to  defeat  the  note  in  the  hands  of  a  bona  fide  holder  for 
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value,  and  it  was  further  held  that  the  fact  that  the  princi- 
pal del)tor  had  on  deposit  in  the  bank  sufficient  funds  to 
discharge  the  debt  without  recourse  to  the  collateral,  was 
no  defense  in  an  action  on  the  note.  If  no  such  equity 
exists  as  against  the  principal  debtor,  certainly  none  can 
exist  against  the  makers  of  other  collateral  notes. 

The  plaintiff  in  error  on  this  branch  of  the  case  relies  on 
the  case  of  Faitvell  v.  Importers  &  Traders  Nat,  Bank,  90 
N.  Y.,  483.  Id  that  case  Farwell  &  Co.  made  their  note 
to  certain  brokers  to  be  sold  in  the  market  on  Farwell  & 
Co.'s  account.  One  Farnham,  a  clerk  of  the  brokers, 
fraudulently  pledged  this  note,  together  with  a  large  num- 
ber of  others,  to  the  bank  as  security  for  a  call  loan  made 
to  Farnham.  When  the  Farwell  note  matured,  Farwell  & 
Co.  paid  it,  notifying  the  bank  that  they  would  hold  it  to 
account  for  any  surplus.  Before  Farnham's  note  was  ma- 
tured by  demand  the  bank  had  collected  on  the  collateral 
more  than  sufficient  to  pay  it.  Farwell  &  Co.  then  brought 
this  action  in  equity  to  require  a  repayment  to  them  of  the 
surplus.  The  superior  court  granted  the  relief,  and  ita 
judgment  was  affirmed  by  the  court  of  appeals.  This  was 
upon  the  ground  that  the  bank  had  no  right  to  apply  the 
payment  received  from  Farwell  &  Co.  upon  Farnham's 
note  until  that  note  matured,  that  in  the  meantime  it  held 
the  money  on  the  same  terms  as  it  had  before  held  the  note, 
and  that,  having  received  from  the  security  more  than 
enough  to  satisfy  the  note  before  by  demand  it  brought  the 
principal  note  to  maturity,  the  pledge  was  released  as  to 
the  surplus,  and  the  bank  became  liable  therefor.  The  case 
would  liave  been  very  diflferent  if  Farwell  &  Co.  had  re- 
fused to  pay  their  note  and  alleged  these  facts  in  defense. 
In  the  court  of  appeals  the  opinion  says :  "  The  defendant,  as 
pledgee,  had  power  to  collect  the  notes  as  they  respectively 
fell  due,  but  the  money  thus  collected  would  stand  as  a  sub- 
stitute for  the  notes  upon  which  it  had  been  received." 
This  case,  when  examined,  instead  of  supporting  the  con- 
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tention  of  the  plaintiff  in  error^  is  clearly  contrary  thereto. 
For,  if  Farwell  &  Co.  were  not  legally  liable  upon  the 
note,  or  if  they  could  have  compelled  a  resort  to  other  se- 
curities before  paying  it,  their  payment  became  voluntary, 
and  we  cannot  see  how  they  would  have  been  in  a  position 
thereafter  to  invoke  the  aid  of  a  court  of  equity.  We  are 
not  here  deciding  that  Mr.  Haas  may  not,  after  payiug  this 
note,  in  appropriate  proceedings  with  proper  parties,  have 
some  remedy  as  against  any  surplus  in  the  hands  of  the 
Bank  of  Commerce.  We  simply  hold  that  in  a  suit  upon 
his  note  be  cannot  in  defense  urge  the  holding  of  other 
security  and  compel  a  first  resort  thereto. 

The  remaining  question  relates  to  the  measure  of  re- 
covery. It  appears  that  the  Bank  of  Commerce  intrusted 
the  collateral  received  from  the  Bank  of  Omaha  to  certain 
attorneys  for  collection ;  that  among  these  collaterals  was  a 
note  for  $1,000  made  by  one  Baumeister.  The  l)ank's 
attorneys  made  an  arrangement  whereby  this  note  was  sur- 
rendered to  Baumeister  and  new  notes  taken  to  the  order 
of  the  Bank  of  Commerce  signed  by  Baumeister  and  wife, 
and  secured  by  a  real  estate  mortgage.  About  $-100  has 
been  paid  on  this  indebtedness.  The  court  instructed  the 
jury  that  in  determining  the  amount  due  there  must  be  de- 
ducted from  the  princiiml  indebtedness  the  amount  of  col- 
laterals collected  by  the  bank,  less  the  reasonable  charges 
for  collecting  the  same,  but  that  renewal  notes  should  not 
be  credited  until  paid.  This  instruction  clearly  related  to 
•  the  Baumeister  transaction,  and  thereby  the  jury  was  in- 
formed that  only  the  amount  paid  on  the  Baumeister  notes 
should  be  credited.  There  is  very  respectable  authority  to 
the  effect  that  it  is  no  defense  to  a  note  that  it  had  been 
pledged  with  other  securities  equal  in  amount,  which  se- 
curities had  been  by  the  pledgee  exchanged  and  ultimately 
found  worthless,  unless  it  were  also  shown  that  the  ex- 
change caused  a  loss  to  the  owner  of  the  collateral  (Oirard 
Fire  A  Marine  Ins.  Co.  v.  Marr,  46  Pa.  St.,  604);   but 
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we  think  that  the  weight  of  authority  is  to  the  effect  that 
if  a  pledgee,  without  the  consent  of  the  debtor^  renews  or 
extends  a  note  pledged  as  collateral,  or  surrenders  such 
note  and  takes  new  security,  he  must  account  to  his  debtor 
as  if  he  had  collected  it  in  full.  {Gage  v.  Funchardj  6  Daly 
[N.  Y.],  229;  Nexsm  v.  LyM,  5  Hill  [N.  Y.],  466;  South- 
wiok  V.  Sax,  9  Wend.  [N.  Y.],  122;  Depuy  v.  Clark,  12 
Ind.,  427.)  It  is  quite  well  settled  that  where  a  note  is 
valid  as  between  the  original  parties,  the  pledgee  may  re- 
cover the  whole  amount  of  the  note,  retaining  any  surplus 
as  trustee  for  the  party  beneficially  entitled ;  but  where  the 
note  is  invalid  as  between  the  original  parties,  the  pledgee 
may  recover  only  the  amount  of  his  advances,  provided 
there  be  no  other  party  in  interest.  ( Wiffen  v,  RobertSy  1 
Esp.  [Eng.],  261 ;  Allaire  v.  Hartahome,  21  N.  J.  Law, 
665;  Chicopee  Bank  v.  Chapin,  49  Mass.,  40;  Union  Nat 
Bank  v.  RobertSy  45  Wis.,  373.)  The  jury  should,  there- 
fore, have  been  directed  to  treat  the  whole  of  the  Baumeis- 
ter  note  as  paid.  According  to  one  view  of  the  evidence, 
by  treating  this  as  a  payment,  there  would  still  remain  due 
of  the  principal  debt  the  whole  amount  of  this  judgment; 
but  the  evidence  was  inconclusive  as  to  some  portions  of 
die  indebtedness  of  the  Bank  of  Omaha  to  the  Bank  of 
Commerce,  and  upon  this  point,  as  well  as  upon  a  few 
other  items  of  the  account,  we  cannot  say  that  the  jury  was 
bound  to  take  the  view  presented  by  the  aspect  of  the  evi- 
dence referred  to.  The  judgment  may  be  excessive  to  the 
amount  of  the  unpaid  renewal  notes  of  Banmeister,  which, 
with  interest  to  May  11,  1891,  the  date  to  which  interest 
was  calculated  in  the  judgment,  we  compute  to  be  $702.50. 
The  defendant  in  error  may  remit  this  amount  as  of  the 
date  of  the  judgment,  and  if  it  do  so  within  thirty  days, 
the  judgment  will  be  affirmed  for  the  remainder;  otherwise 
the  judgment  must  be  reversed  and  a  new  trial  awarded. 

Judgment  aocjordinoly. 
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55  4flS  Henry  T.  Clarke,  appellant,  v,  Charles  R. 


Kelsey,  appellee. 

FiLBD  SSPTEMBEB  19,  1894.     No.  563& 

1.  Merger  of  Agreements.  All  verbal  negotiations  or  ander- 
standings  of  parties  had  prior  to  the  execntion  of  the  written 
contract  are  merg;ed  in  the  written  agreement. 

9.  Contract  of  Employment :  Ck)N8TBncnoN:  Ikdependbnt 
Entbrpbisibb  of  Agent:  Pbofits:  AooouNTiNa:  Pabtneb- 
8HIP.  The  contract  of  employment,  set  oat  in  the  opinion, 
constrned,  and  held  that  the  employe  was  obliged  to  bestow  all 
of  his  time  and  attention,  if  the  same  were  required  for  the  sao- 
cf'SsAil  prosecution  of  the  business  of  h's  employer,  and  that 
such  employe  was  prohibited,  during  the  term  of  his  employ- 
ment, from  engaging  in  any  enterprise  or  business  on  his  own 
account  of  the  same  character  as  that  of  his  employer,  or  which 
conflicts  with  the  interests  of  the  latter. 

a  Trial :  Issues.  A  cause  should  be  tried  upon  the  iasues  formed 
by  the  pleadings. 

4.  An  account  stated  does  not  bar  a  recovery  for  items  not 
within  the  contemplation  of  the  parties  when  the  settlement 
was  made. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Wakeley,  J. 

See  opinion  for  statement  of  facts. 

C harks  B,  Keller,  for  appellant: 

The  appellee  did  not  have  the  right  under  the  contract 
to  engage  in  the  several  enterprises  undertaken  by  him 
and  appropriate  to  his  own  use  the  profits  derived  there- 
from. (Wood,  Master  &  Servant,  sec.  Ill;  Thompson  tr. 
Havelock,  1  Campbell  [Eng.],  527;  Gardner  v.  McOuicheon, 
4  Bev.  [Eng.],  534;  1  Am-.  &  Eng.  Enoy.  Law,  363;  Ad- 
atfui  Express  Co,  v.  Trego,  35  Md.,  64;  GUiemoaiei's  v.  MU- 
ler,  49  Miss.,  150;  vol.  1,  pt.  1,  White  <&  Taylor,  Lead- 
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ing  Cases  in  Equity,  62;  1  Wait,  Actions  &  Defenses,  sec. 
12;  Story,  Agency,  sees.  210-214.) 

The  independent  enterprises  having  been  carried  on  by 
the  appellee  for  his  own  profit  in  violation  of  the  contract^ 
he  must  account.  (2  Lindley,  Partnership,  sec.  572;  Mo- 
Donald  V.  Lord,  2  Rob.  [N.  Y.],  11;  Wood,  Master  & 
Servant,  sec.  101.) 

Hall  J  MoOuUooh  &  English ,  contra: 

The  profits  made  by  appellee  in  outside  matters  are  his 
own.  {Wallace  v,  DeYoung,  98  111., 638;  Geiger  v.  Harris, 
19  Mich.,  209.) 

NORVAL,  C.  J. 

This  was  an  action  brought  by  the  appellant  against  the 
appellee  for  an  accounting.  The  petition  upon  which  the 
case  was  tried  being  brief,  and  a  question  being  raised  as 
to  the  sufficiency  thereof  as  regards  one  item  in  plaintiff's 
account,  we  set  out  the  pleading  in  full,  as  follows: 

''Henry  T.  Clarke,  plaintiff,  complains  of  the  said 
Charles  R.  Kelsey,  defendant,  and  says  on  or  about  the 

day  of  May,  1883,  the  said   plaintiff  employed  the 

said  defendant  to  go  to  Camp  Clarke,  in  Cheyenne  county, 
in  this  state,  to  take  charge  of  the  business  of  the  said 
plaintiff  at  said  point,  consisuug,  in  part,  of  a  toll  bridge 
across  the  north  fork  of  the  Platte  river,  which  belonged 
to  the  said  plaintiff,  also  a  hotel  and  a  stock  of  general 
merchandise  which  the  said  plaintiff  for  a  long  time  had 
established  at  said  point;  that  the  said  defendant  under- 
took and  agreed,  in  consideration  of  a  certain  salary  then 
agreed  to  be  paid  by  the  said  plaintiff  to  him  therefor,  to 
give  his  whole  time,  skill,  and  attention  to  the  said  busi- 
ness of  the  said  plaintiff  at  the  said  point,  and  to  receive 
and  account  to  the  said  plaintiff  for  all  the  proceeds  of 
said  business. 

''The  said  plaintiff  also  says  that  on  or  about  the  1st 
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day  of  June^  1883,  the  said  defendant  entered  upon  the 
said  duties  as  the  agent  and  general  manager  for  the  said 
plaintiff  of  the  said  business  at  said  point  and  had  exclu- 
sive management  thereof,  and  so  continued  up  to  about  the 
1st  day  of  March,  1885;  that  in  the  course  of  the  said 
business  the  said  defendant  received  large  sums  of  money 
from  time  to  time  belonging  to  the  said  plaintiff,  amount- 
ing, in  the  aggregate,  as  nearly  as  plaintiff  can  estimate  the 
same,  to  not  less  than  $50,000;  that  in  addition  thereto 
the  said  defendant,  while  so  employed  and  acting  as  agent 
and  general  manager  of  said  plaintiff  as  aforesaid,  bought 
,  and  sold  large  quantities  of  furs,  hides,  and  pelts,  upon 

which  large  profits  were  derived,  to-wit,  not  less  than  $ ^ 

and  also  took  a  contract  for  putting  up  hay,  from  which  a 
large  profit  was  derived,  to-wit,  not  less  than  $2,000, 
and  engaged  in  other  enterprises  which  yielded  profits; 
that  some  of  the  said  enterprises  were  carried  on  without 
the  knowledge  of  the  said  plaintiff  at  the  time,  and  the 
property  and  means  of  the  said  plaintiff  were  used  by  the 
said  defendant  in  conducting  all  of  the  said  enterprises. 
Yet  the  said  plaintiff  says  that  the  said  defendant  has 
failed  and  refuses  to  account  fully  for  the  amounts  so  re- 
ceived by  him  as  such  agent  and  general  manager  of  said 
business  of  the  said  plaintiff  as  aforesaid;  that  he  has  re- 
ceived large  sums  of  money  in  the  course  of  said  business 
which  he  refuses  to  account  for  and  pay  over  to  the  said 
plaintiff,  and  that  he  refuses  to  render  any  account  to  the 
said  plaintiff  of  his  said  transactions  connected  with  his 
said  dealings  in  furs,  hides,  and  pelts,  or  with  his  said  con- 
tract for  putting  up  hay,  or  with  any  of  his  said  enter- 
prises which  he  carried  on  without  the  knowledge,  at  the 
time,  of  the  said  plaintiff,  and  refuses  to  pay  over  to  the 
said  plaintiff  any  of  the  proceeds  of  any  of  the  said  en- 
terprises or  contracts,  to  the  damage  of  the  said  plaintiff* 
$3,000. 

'^  Wherefore  the  said  plaintiff  prays  that  the  said  de- 
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fendant  may  be  required  to  render  an  accouDt  of  all  his 
said  transactions  wiiile  so  acting  as  agent  and  general 
manager  of  the  business  of  said  plaintiff  at  Camp  Clarke 
aforesaid,  including  all  that  he  collected  and  received  for 
tolls  on  said  bridge,  for  sales  of  merchandise,  postage 
stamps,  eta,  for  receipts  at  the  hotel,  and  including  also 
the  proceeds  derived  irom  his  said  dealings  in  furs,  hides, 
and  pelts,  and  from  the  said  contract  for  putting  up  hay, 
and  for  all  other  enterprises  engaged  in  while  so  em- 
ployed as  agent  and  general  manager  of  the  business  of 
the  said  plaintiff  as  aforesaid,  and  that  the  said  plaintiff 
may  have  judgment  for  the  amount  which  may  be  found 
due  him  upnn  said  accounting,  which  the  said  plaintiff  be- 
lieves and  avers  is  not  less  than  the  sum  of  $3,000." 

The  defendant,  for  answer  to  the  above  petition,  admits 
that  he  was  employed  by  plaintiff  to  take  charge  of  his 
store  and  bridge,  but  denies  that  the  contract  was  as  al- 
leged by  plaintiff;  denies  that  he  agreed  to  give  his  whole 
time,  skill,  and  attention  to  plaintiff's  business;  denies  that 
the  contract  was  made  at  the  time  stated  in  the  petition, 
but  avers  that  the  same  was  made  about  April  1,  1883, 
and  that  on  the  10th  day  of  the  same  month  he  entered 
upon  his  employment  Defendant  admits  that  while  he 
was  in  the  employ  of  the  plaintiff  he  received  moneys  as 
agent  for  said  plaintiff,  and  avers  that  he  has  duly  accounted 
for  all  sums  so  received,  and  that  a  full  and  complete  set- 
tlement and  accounting  was  had  between  plaintiff  and  de- 
fendant for  all  moneys  so  received  and  paid,  and  all  mon- 
eys due  the  defendant,  and  on  such  accounting  there  was 
found  due  the  defendant  the  sum  of  $469.  Tiie  defendant 
further  answering  denies  that  he  made  the  contracts  for  hay 
or  purchased  and  sold  furs  as  agent  for  plaintiff,  but  avers 
that  he  made  said  contracts  and  purchased  and  sold  said 
furs  for  himself  and  on  his  own  account,  and  that  all  profits 
made  by  virtue  thereof  were  made  with  his  own  means, 
and  not  with  funds  belonging  to  the  plaintiff.  The  answer 
63 
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also  denies  each  and  every  allegation  in  the  petition  con- 
tained not  expressly  admitted.  The  reply  is  in  effect  a  gen- 
eral denial  of  the  averments  in  the  answer.  The  cause  was 
referred  to  Arthur  C.  Wakeley,  Esq.,  to  take  the  testimony 
and  report  the  same  to  the  court  with  his  findings  of  fact 
and  conclusions  of  law.  On  the  coming  in  of  the  report 
of  the  referee,  on  motion  of  the  parties,  the  court  referred 
the  same  back  to  the  referee  for  additioual  findings.  Upon 
the  filing  of  the  supplemental  findings,  each  party  filed 
exceptions  to  the  report  of  the  referee,  upon  consideration 
whereof  the  court,  over  the  plaintiff's  exceptions,  sustained 
those  filed  by  the  defendant,  modified  the  referee's  report, 
and  entered  a  decree  dismissing  the  action  for  want  off 
equity  in  the  bill  of  complaint. 

It  appears  that  for  some  time  prior  to,  and  since,  the  year 
1883  the  appellant  Henry  T.  Clarke  was  the  owner  of  a 
store-house  or  hotel,  stables,  toll  bridge,  and  other  interests 
at  Camp  Clarke,  which  is  located  about  fifty  miles  north- 
west of  Sidney.  The  appellant  was  a  resident  of  the  city 
of  Omaha,  and  his  interests  at  Camp  Clarke,  prior  to 
April,  1883,  had  been  under  the  supervision  and  control  of 
one  Gustin.  He  employed  the  appellee  Charles  R.  Kelsey 
as  such  agent  or  manager,  and  on  the  6th  day  of  April, 
1883,  the  appellant  and  appellee  entered  into  the  following 
contract : 

"This  agreement,  made  this  6th  day  of  April,  1883,  by 
and  between  Henry  T.  Clarke,  of  the  first  part,  and  Chas. 
R.  Kelsey,  of  thesecoiul  part,  all  of  Omaha,  Nebraska,  by 
which  said  Kelsey  and  his  wife  agree  to  proceed  to  Camp 
Clarke,  Nebraska,  and  take  charge  of  all  of  said  Clarke's 
interests  and  property  at  said  place  and  perform  the  labor 
connected  therewith,  said  Kelsey  to  take  charge  of  store, 
bridge,  and  stables,  etc.,  and  Mrs.  Kelsey  to  take  charge  of 
house,  and  to  do  for  the  best  interest  of  said  Clarke  for  the 
term  of  one  year.  Said  Clarke  to  pay  said  Kelsey  and  wife 
the  sum  of  six  hundred  dollars  for  the  year's  services,— 
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that  is,  fiftj  dollars  a  month,  payable  monthly,  when  said 
services  are  performed, — and  to  furnish  said  parties  with 
their  living  and  transportation  free  of  charge  to  said  Kelsej 
and  wife,  time  to  commence  when  at  bridge. 

"H.  T.  Clarke. 
"Chas.  R.  Kelsey." 

In  pursuance  of  said  agreement  the  said  Kelsey  and  his 
wife  prooeeded  from  Omaha  to  Camp  Clarke,  and  upon 
reaching  that  place  appellee  took  entire  charge  of  Mr. 
Clarke's  business,  and  managed  the  same  with  considerable 
success  for  the  period  of  two  years,  at  the  end  of  which 
time  Kelsey  ceased  to  be  appellant's  manager.  At  the  en4 
of  the  first  year's  employment  Mr.  Clarke  increased  the 
appellee's  compensation  from  $50  to  $75  per  month. 

At  the  time  said  contract. of  employment  was  entered 
into  the  dealing  in  hay,  furs,  and  pelts  was  not  a  part  qf 
the  business  carried  on  by  appellant  at  Camp  Clarke,  no.r 
did  he  have  the  agency  of  the  Wyoming  Stage  Comjwny. 
Snme  time  afterwards  appellee  was  appointed  agent  for  the 
stage  company,  for  which  services  he  received  a  salary  of 
$20  per  month,  or  $362.69.  Appellee  also  caused  to  be 
put  up  a  large  quantity  of  hay  and  bought  and  sold  furs 
and  pelts,  all  of  which  he  claimed  were  on  his  own  account 
and  with  his  own  means.  On  the  hay  transactions  Kelsey 
realized  a  net  profit  of  $1,675.76.  He  also  realized  a 
profit  of  $200  in  the  purchase  and  sale  of  furs  and  pelts. 
Appellee  received  from  the  Wyoming  Stage  Company,  for 
meals  furnibhed  at  Clarke's  Hotel,  $6.50.  It  is  conceded 
that  Kelsey  has  not  accounted  to  appellant  for  any  of  the 
foregoing  moneys.  It  is  likewise  undisputed  that  appel- 
lant furnished  appellee  with  postage  stamps  and  stumped 
envelopes  to  the  amount  of  $450.60,  and  that  the  defend- 
ant has  accounted  to  the  plaintiff  therefor  to  the  amount  of 
$152.05,  and  no  more.  The  purpose  of  this  action  is  to 
require  the  defendant  to  account,  and  pay  over,  to  the 
plaintiff  these  several  sums  of  money,  as  well  as  to  account 
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for  certain  moneys  which  the  defendant  had  deposited  in 
banks  in  his  own  name  during  the  time  he  was  in  the  em- 
ploy of  Mr.  Clarke.  There  is  no  controversy  as  to  the 
amount  of  the  profits  realized  by  the  defendant  in  said  un- 
dertakings, the  only  dispute  being  as  to  his  liability  to  ac- 
count to  the  plaintiff  therefor. 

The  first  point  argued  in  the  briefs  of  counsel,  as  well 
as  the  first  question  to  be  considered  by  ns,  is  whether  the 
appellee  had  the  right,  under  the  contract  above  set  out,  to 
engage  in  the  several  enterprises  already  mentioned,  and  to 
appropriate  the  profits  derived  therefrom  to  his  own  use. 
From  a  perusal  of  the  contract  it  will  be  observed  that  it 
contains  no  express  stipulation,  nor  language  from  which 
the  inference  must  necessarily  be  drawn,  that  the  appellee 
was  to  devote  his  entire  time  to  the  business  of  the  plaint- 
iff, and  that  he  was  not  to  engage  in  any  enterprise  or 
undertaking  on  his  own  account.  He  agreed  to  take  the 
charge  and  control  of  plaintiff's  interests  and  property  at 
Camp  Clarke  and  to  perform  the  labor  connected  therewith. 
If  all  his  time  was  necessary  for  the  successful  prosecution 
of  the  business,  it  was  his  duty  to  bestow  it;  otherwise  not. 
While  it  is  true  that  an  agent  has  a  perfect  right  to  engage 
in  an  enterprise  or  business  for  his  own  benefit,  when  hot 
in  conflict  with  the  interest  of  his  principal,  unless  the 
-business  of  the  agency  is  such  that  it  requires  the  agent's 
whole  time  and  attention,  he  may  not,  however,  engage  in 
an  enterprise  on  his  own  account  of  the  same  as  that  of  his 
principal,  nor  will  he  be  permitted  to  neglect  his  employer's 
business  for  his  own.  {Adams  Express  Co.  t.  Trego,  35  Md., 
64.)  Appellee  contends,  and  the  bill  of  exceptions  contains 
evidence  tending  to  support  it,  and  the  referee  so  found, 
that  prior  to  the  execution  of  the  contract  of  employment, 
and  for  the  purpose  of  inducing  the  defendant  to  sign  the 
same  and  accept  the  position  of  manager  at  Camp  Clarke, 
the  plaintiff  represented  and  stated  that  there  would  be 
opportunities  there  for  the  defendant  to  make  some  money 
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for  himself  in  speculations  and  ventures  outside  of  plaint- 
iff's business,  and  that  at  the  same  time  defendant  informed 
plaintiff  that  he  would  not  accept  the  position,  nor  sign  the 
contract  for  the  salary  stated,  unless  he  were  permitted  to 
speculate  upon  his  own  account,  where  the  same  did  not 
conflict  with  the  business  or  interests  of  the  plaintiff.  The 
evidence  bearing  upon  the  question  of  the  negotiations  of 
the  parties  prior  to  the  making  of  the  written  agreement  is 
conflicting,  but  if  we  accept  as  a  fact  that  there  was  a  verbal 
understanding  such  as  appellee  claimed,  it,  according  to  the 
familiar  and  salutary  rule  of  law,  merged  in  the  written 
contract.  {Hamilton  v.  Thrall,  7  Neb.,  210;  Dodge  v.  Kiene, 
28  Neb.,  216.)  But  we  do  n<it  think  that  the  verbal  un- 
derstanding was  any  more  favorable  to  the  appellee  than 
the  written  agreement.  Under  neither  was  he  authorized 
or  entitled  to  engage  in,  or  carry  on,  any  enterprise  for 
himself  which  would  come  in  conflict  with  the  interests  of 
Mr.  Clarke  whioh  were  under  his  charge. 

We  will  next  proceed  to  an  examination  of  the  different 
items  which  appellant  contends  the  defendant  should  be  re- 
quired to  account  to  him  for.  Kelsey  was  engaged  in,  or 
connected  with,  three  separate  and  distinct  hay  deals,  from 
each  of  which  he  has  derived  pr4)fits,  and  for  which  he  has 
not  accounted.  One,  the  larger  and  the  more  profitable,  is 
what  is  known  as  the  ^'Sheidy  hay  contract.''  The  facts 
connected  therewith,  briefly  stated,  are  these:  Early  in  Au- 
gust, 1884,  Kelsey  contracted  with  one  Sheidy  to  put  up 
for  the  latter  a  quantity  of  prairie  hay  near  Camp  Clarke, 
and  during  the  fall  of  that  year  this  contract  was  filled  by 
appellee,  for  whicii  he  received  from  Sheidy  $3,141.25,  and 
after  deducting  all  expenses  connected  with  the  transaction, 
a  net  profit  of  $1,383.76  was  derived  from  the  contract, 
which  went  into  Kelsey 's  pocket.  Kelsey  was  away  from 
Camp  Clarke  during  the  putting  up  of  this  hay,  and  f  >r 
the  sole  purpose  of  looking  after  the  same,  on  two  different 
occasions, — once  for  two  days,  and  the  other  time  the  evi- 
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dence  leaves  us  in  doubt  as  to  the  precise  length  of  time  he 
was  absent  from  his  post  of  duty.  It  also  appears  that 
appellant  and  appellee  at  the  time  owned  jointly  a  number 
of  teams  of  horses  which  they  used  in  carrying  on  the 
business  of  freighting  as  partners.  These  teams  were  taken 
to  the  hay  field,  and  were  used  in  putting  up  the  hay  un- 
der consideration,  no  other  teams  being  used  for  that  pur- 
pose. On  the  4th  day  of  August,  1884,  after  the  Sheidy 
contract  was  entered  into,  and  work  thereunder  commenced, 
Kelsey  wrote  Clarke  that  one  Hank  Odenreider,  a  freighter 
and  teamster,  had  taken  Sheidy's  hay  contract,  and  that 
''I  have  let  him  take  the  horses  up  there  for  a  portion  of 
the  profits,  which  I  thought  better  than  to  let  the  horses 
remain  idle."  Kelsey  at  that  time  knew  that  this  state- 
ment was  untrue,  and  we  are  fully  persuaded  that  it  was 
written  for  the  purpose  of  deceiving  Mr.  Clarke,  so  that  he 
might  not  participate  in  the  profits  of  the  hay  contract. 
Instead  of  Mr.  Clarke  receiving  the  profits  derived  from 
the  use  of  the  teams  owned  jointly  by  Clarke  and  Kelsey, 
the  latter  gave  the  former  credit  on  the  books  with  $100 
for  their  use.  While  the  putting  up  of  the  hay  was  no 
part  of  the  business  carried  on  by  Clarke,  yet,  as  Kelsey  de- 
voted some  time  and  attention,  while  manager  for  plaintiff, 
to  the  carrying  out  of  the  Sheidy  contract,  and  as  the  profits 
derived  from  the  transaction  are  traceable  to  the  use  of  the 
teams  owned  by  appellant  and  appellee  jointly,  and  as  Kel- 
sey did  not  invest  a  dollar  of  his  own  money  in  the  under- 
taking, we  are  constrained  to  hold'  that  Clarke  is  entitled 
to  share  in  the  net  profits  of  the  venture,  or  receive  oue- 
lialf  of  $1,385.76,  less  the  $100  credited  to  him  on  the 
books  for  the  use  of  the  teams.  This  is  the  same  conclu- 
sion reached  by  the  referee ;  but  the  trial  court  set  aside  his 
findings  in  that  respect,  holding,  as  a  matter  of  law,  that 
defendant  should  not  be  required  to  account  for  the  profits 
realized  from  the  Sheidy  hay  contract.  As  pertinent  to  the 
question  we  have  been  considering,  we  quote  from  Mr. 
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Lindley's  valuable  treatise  od  Partnerships  [2d  ed.], 
vol.  1,  p.  62,  the  following:  "When  one  co-owner  of  a 
chattel  derives  gain  from  its  use,  and  those  gains  are  at- 
tributable, mainly,  or  in  part,  to  his  own  industry  and 
exertions,  justice  to  the  other  owners  and  to  him  requires 
either  that  the  gains  made  by  him  shall  be  shared  by, all, 
they  making  him  a  proper  allowance  for  his  trouble  and  re- 
imbursing him  his  expenses,  or  that  he  shall  be  allowed  to 
keep  the  whole  profits,  paying  the  other  owners  a  proper 
sum  for  the  use  of  their  property.  Of  these  two  modes  of 
adjusting  the  rights  of  the  parties,  the  first  seems  to  be  most 
in  accordance  with  the  course  usually  adopted  in  analogous 
cases.  Notwithstanding,  therefore,  the  little  direct  author- 
ity upon  the  point,  the  writer  ventures  to  submit  that  as  a 
general  rule  where  one  owner  of  a  chattel  derives  gain 
from  its  use,  he  is,  in<1ependently  of  any  contract,  bound 
to  account  to  the  other  owners  for  their  respective  shares, 
he  being  allowed  all  proper  charges  and  expenses.''  The 
appellee  caused  to  be  put  up  for  the  Wyoming  Stage  Com- 
pany forty  tons  of  hay,  upon  which  he  realized  a  net  profit 
of  $160.  He  likewise  had  put  up  thirty-two  and  one- 
half  tons  of  hay,  which  he  sold  to  himself  for  plaintiff 
Clarke  at  $7  per  ton,  upon  which  appellee  received  a 
profit  of  $130.  Neither  of  these  two  items  has  Kelsey 
accounted  to  Clarke  for,  nor  do  we  think  he  is  required  to 
do  so.  These  two  transactions  are  not  similar  to  the  Sheidy 
venture,  for  it  does  not  appear  that  in  either  did  Kelsey 
devote  personally  his  time  and  attention  to  the  putting  up 
of  the  hay,  nor  were  the  teams,  owned  by  Clarke  and  Kel- 
sey jointly,  used  for  that  purpose.  The  hay  purchased  by 
Kelsey  from  himself  for  Mr.  Clarke  was  at  the  price  of  $7 
per  ton,  which  at  that  time  was  the  fair  market  value  of 
such  hay  at  Camp  Clarke.  The  district  court  did  not  err 
in  disallowing  the  $160  and  $130  items  mentioned  above. 
We  will  next  consider  the  item  of  postage.  Plaintiff 
furnished  defendant  $455.60  in  postage  stamps  and  stamped 


776  NEBRASKA  REPORTS.         [Vol.  41 


darke  y.  Kelsey. 


envelopes  while  he  was  the  manager  at  Camp  Clarke,  and 
Kelsey  has  only  accounted  for,  and  paid  over,  to  his  prin- 
cipal the  sum  of  $152.05.  He  claims  that  he  wrote  daily 
several  letters  in  connection  with  plaintiff's  business,  and 
in  prepaying  the  postage  thereon  he  used  stamps  which 
Clarke  had  sent  him,  and  further  he  had  given  away  post- 
age stamps  from  time  to  time  during  the  entire  period  of 
his  employment  to  the  customers  of  his  principal  and  for 
the  benefit  of  the  business.  In  this  manner  the  defendant 
explains  the  shortage  in  the  stamp  account  and  insists  that 
be  should  not  be  required  to  account  therefor.  This  item 
should  be  rejected,  for  the  reason  that  the  petition  contains 
no  allegation,  as  a  reference  to  the  pleading  will  disclose, 
which  requires  the  defendant  to  account  in  this  action  for 
tlie  shortage  in  the  postage  account.  The  only  mention  of 
the  matter  is  in  the  prayer  of  the  petition,  and  this  alone 
is  insufficient  to  entitle  the  plaintiff  to  an  accounting.  As 
we  understand  the  record,  this  was  the  view  adopted  by  the 
trial  court,  and  in  which  conclusion  we  concur.  The  only 
safe  rule  is  to  require  litigants  to  try  their  cases  upon  the 
issues  presented  by  the  pleadings. 

We  now  inquire  whether  Kelsey  should  account  for  the 
$322.69,  which  he  received  from  the  Wyoming  Stage  Com- 
pany as  salary  while  he  was  agent  for  said  company.  The 
record  shows  that  prior  to  the  time  apj)ellee  entered  the 
employ  of  appellant,  Mr.  Clarke  had  been  agent  for  this 
stage  company,  and  was  such  agent  after  Kelsey  left  Camp 
Clarke,  but  that  Mr.  Clarke  ceased  to  act  as  agent  for  the 
company  a  short  time  prior  to  Kelsey's  taking  charge  of 
appellant's  interests.  Some  three  months  after  Kelsey  ar- 
rived at  Camp  Clarke  the  stage  company  re-established  an 
agency  on  that  side  of  the  river,  and  appellee  was  appointed 
agent  at  a  salary  of  $20  per  month.  There  is  no  dispute 
as  to  the  total  amount  of  compensation  received  from  the 
company  by  KeUey,  nor  that  he  has  not  accounted  to 
plaintiff  for  any  portion  of  the  sum  so  paid  him.     The 
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busiDess  of  the  agency  was  transacted  in  Mr.  Clarke's  store 
by  Eelsey,  and  during  business  hours,  and  he  was  thereby 
prevented  from  devoting  a  considerable  portion  of  his  time 
to  the  management  of  Mr.  Clarke's  business.  Nothing 
was  paid  Clarke  as  rent  for  the  use  of  his  store  for  the 
transaction  of  the  business  of  the  stage  company,  nor  has 
any  deduction  been  fnade  from  the  salary  Clarke  was  to 
pay  Kelsey  on  account  of  the  time  the  latter  devoted  to  the 
business  of  the  stage  company.  Under  this  state  of  facts 
it  seems  clear,  according  to  the  principles  of  equity,  that 
defendant  should  account  to  plaintiff  for  the  amount  of  the 
salary  paid  him  by  the  stage  company.  He  should  like- 
wise account  for  the  $6.50  received  from  the  same  company 
for  the  twenty-six  meal  tickets.  These  tickets  were  is.sued 
for  meals  at  Clarke's  Hotel.  Kelsey  received  the  money, 
and  has  never  accounted  for  the  same. 

As  to  the  $200  profits  made  by  the  defendant  by  dealing 
^in  hides  and  furs,  we  do  not  think  he  should  be  required 
to  account,  since  such  transaction  was  entirely  distinct  from 
and  outside  of  the  plaintiff's  business,  nor  did  the  same  in 
any  manner  conflict,  or  come  in  competition,  with  Mr. 
Cl&rke's  interests.  Appellant  had  never  theretofore,  or 
since,  dealt  in  furs  and  hides,  while  each  of  his  managers  at 
Camp  Clarke,  both  prior,  also  subsequent,  to  appellee's 
employment,  had  done  so  on  his  own  account,  with  plaint- 
iff's knowledge.  Mr.  Clarke's  business  was  benefited,  in- 
stead of  injured,  by  Kelsey 's  purchasing  furs  and  pelts, 
and  the  profits  arising  therefrom  the  appellee  should  be 
permitted  to  retain. 

There  is  but  ope  other  matter  upon  which  plaintiff  claims 
an  accounting.  It  appears  that  during  the  two  years  Eel- 
sey was  acting  as  manager  he  dcpuhited  money  in  three 
different  banks,  in  his  own  name,  said  deposits  aggregating 
over  $30,000.  Appellant  insists  that  all,  or,  at  least,  a 
part  of  these  funds  so  deposited  belonged  to  him,  and  that 
appellee  should  account  therefor.     There  is  in  the  record 
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no  evidence  upon  which  to  base  the  charge  that  appellee 
had  appropriated  funds  belonging  to  his  employer  and  de- 
posited the  same  in  the  banks  to  his  own  credit.  The  bal- 
ance to  Kelsey's  credit  in  neither  of  the  banks  was  large 
at  any  one  time.  Kelsey  was  required  to,  and  he  did,  re- 
mit to  plaintiff  at  frequent  intervals  the  money  received  by 
him  as  manager,  so  that  no  large  sum  was  in  his  hands  at 
any  time  belonging  to  Mr.  Clarke.  No  bank  account  was 
kept  in  plaintiff's  name.  The  testimony  on  behalf  of  the 
defendant  goes  to  show,  and  the  referee  so  finds  as  a  fact, 
that  during  the  ])eriod  the  defendant  was  at  Camp  Clarke 
he  frequently  received  from  customers  at  the  store  checks 
of  large  amounts;  that  in  such  case  he  would  give  to  the 
customer  therefor  his  individual  checks  on  one  of  the 
banks  where  he  made  deposits,  in  various  amounts,  together 
with  some  money  for  the  purpose  of  enabling  the  party  to 
make  a  purchase  from  the  store;  that  the  checks  so  received 
by  defendant  were  deposited  by  him  in  bank  to  his  own 
credit  to  meet  the  several  checks  so  signed  by  him;  that 
the  defendant  received  money  and  checks  upon  deposit 
in  his  individual  name  from  cowboys  and  others,  which 
he  also  deposited  in  bank  in  his  own  name,  and  that 
when  the  person  so  depositing  called  for  his  money,  the 
defendant  paid  him  by  giving  his  individual  check.  His 
bank  accounts  were  kept  for  the  purpose  of  handling 
the  checks  alone  referred  to,  and  it  required  no  funds 
of  his  own  to  carry  on  the  business,  since  the  amount 
of  the  check  deposited  by  the  customer  equaled,  if  not  ex- 
ceeded, the  amount  of  his  own  check  drawn  in  payment. 
Plaintiff  has  been  unable  to  trace  a  dollar  of  his  own 
moneys  into  defendant's  bank  account.  Plaintiff  has  sought 
to  establish  this  branch  of  the  case  solely  by  attempting  to 
show  that  Kelsey  had  no  means  when  he  went  to  Camp 
Clarke,  and  that  about  the  time  he  left  he  purchased  an  in- 
terest in  a  business,  paying  down  $2,000,  and  a  like  snni 
in  one  year  thereafter.     Defendant,  at  the  time  of  his  em- 
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ployment,  was  engaged  in  the  grocery  business  in  Omaha 
with  one  Williams,  and  from  the  winding  up  of  the  firm's 
affairs  Kesley  realized  about  $1,000;  and  his  salary  for  the 
two  years  amounted  to  $1,500.  These  two  sums,  together 
with  his  profits  realized  from  the  fur  venture  and  the  hay 
deals,  and  his  salary  as  agent  from  the  stage  company, 
amount,  in  the  aggregate,  to  nearly  $4,700,  so  that  tlie  de- 
fendant had  sufficient  funds  with  which  to  make  the  two 
payments  of  $2,000  each.  The  Kelseys  were  at  no  outlay 
for  their  living,  as  under  the  contract  with  Clarke  he  was 
to  pay  the  expense  thereof.  The  defendant  has,  in  a  satis- 
factory manner,  explained  where  the  money  came  from 
which  he  deposited  in  the  banks  in  his  own  name.  The 
proofs  fail  to  show  that  he  took  the  same,  or  any  portion 
of  it,  from  his  employer,  and  plaintiflP  is  not  entitled  to 
have  the  defendant  account  for  said  moneys. 

We  next  consider  the  contention  of  the  appellee  that,  by 
the  settlement  had  between  himself  and  the  appellant  at  the 
time  the  former  left  the  employ  of  the  latter,  Mr.  Clarke  is 
now  precluded  from  maintaining  an  action  for  an  account- 
ing. It  is  in  evidence  that  about  March  1,  1884, — just 
prior  to  the  time  Kelsey  left  Camp  Clarke, — he  sold  certain 
property  to  plaintiff  and  at  the  same  time  plaintiff  settled 
for  the  same,  as  well  as  the  balance  due  defendant  for  sal- 
ary. The  several  items  of  debit  and  credit  included  in  this 
settlement  are  shown  by  the  cash  book,  and  are  undisputed. 
None  of  the  matters  for  which  plaintiff  claims  an  account- 
ug  therein  were  included  in,  or  mentioned  at  the  time  of, 
the  settlement.  They  were  not  disclosed  by  the  books  kept 
by  the  defendant  for  the  plaintiff,  nor  was  the  latter  aware 
at  the  time  of  the  settlement  of  any  of  the  transactions  upon 
which  the  suit  is  predicated.  It  is  well  settled  that  an  ac- 
count stated  does  not  bar  a  recovery  for  items  not  within 
the  contemplation  of  the  parties  when  the  settlement  was 
made.  (Kennedy  v.  Goodman,  14  Neb.,  585;  Savage  v. 
Aiken,  21  Neb.,  605.) 
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It  follows  that  the  plaintiff  is  entitled  to  recover  from 
the  defendant  the  sum  of  (922.07,  the  same  being  the  ag- 
gregate of  the  three  items  approved  and  allowed  by  this 
opinion.  Plaintiff  should  be  allowed  interest  on  said  sum 
at  the  rate  of  seven  per  cent  per  annum  from  March  11, 
1885,  the  date  of  the  commencement  of  this  action.  The 
decree  is  reversed  and  the  cause  remanded  to  the  district 
court  with  instructions  to  render  a  decree  in  favor  of  the 
plaintiff  for  said  sum  with  interest 

Reversed  and  remanded. 


41    780 
47    884 

--^  ^  Marvin  A,  Clark  v.  Lizzie  J.  Carey. 

fi4    406 

^  J^  Filed  Sspti&mbbb  19,  1894.    No.  5834. 

I  62  42711 

1.  Prosecution  for  Bastardy:  Ybnub.    A  proeecation  for  ban- 

tardy  may  be  bad  in  the  oonnty  of  the  oomplaiDant's  actual 
resideDoe  and  in  which  the  child  in  question  is  liable  to  be- 
oome  a  public  charge,  notwithstanding  the  complainant  may 
have  a  legal  settlement  in  another  county  or  state. 

2.  Continuanoe :    Ruling  on  Motions:  Rbvixw.    Motions  for 

continuance  are  addressed  to  the  discretion  of  the  trial  court, 
and  its  orders  in  the  allowing  or  refusing  thereof  will  not  be 
disturbed  unless  there  appears  to  have  been  a  clear  abuse  of 
discretion. 

3.  Bastardy :  Judgment  fob  Support  and  Education  of  Child. 

It  is  not  error  in  a  pnMecntion  for  bastardy  to  order  the  accused, 
on  conviction,  to  pay  to  the  complainant  a  specific  amount  of 
money  for  the  support  and  education  of  the  illegitimate  child. 

4.  :   :   DiscRKTioN  of  Court  in  Fixing  Amount: 

Rbview.  Some  discretion  is  allowed  the  trial  court  in  fixing 
the  amount  in  which  the  accused,  upon  conviction  for  bastardy, 
shall  stand  charged,  and  a  judgment  in  such  case  will  not  on 
appeal  be  held  to  be  excesitive  in  the  absence  of  a  manifest 
abuse  of  discretion. 
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5.  Assignments  of  Error  in  Petition.  Errors  of  law,  to  be 
available  in  this  court  to  tbe  complaining  party,  mast  be  spe- 
cifically assigned  in  the  petition  in  error.  * 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Davis,  J. 

The  facts  are  stated  in  the  opinion. 

Sohomp  &  Corson,  for  plaintiff  in  error: 

The  justice  of  the  peace  had  no  jurisdiction  to  issue  the 
warrant  of  arrest,  and  bind  the  defendant  over  to  the  di.*?- 
trict  court.  The  proceedings  I)efore  the  justice  were  void. 
The  complainant  was  not  a  resident  of  Douglas  county. 
(Constitution  of  Nebraska,  sec.  18,  art.  6 ;  Criminal  Code, 
sec.  260;  Code  of  Civil  Procedure,  sees.  904, 1103;  Com- 
piled  Statutes,  ch.  37,  ch.  67,  sec.  15;  Ingram  v*  StaUf  24 
Neb.,  37;  OoUrell  v.  State,  9  Neb.,  126 ;  Forbes  v.  Forbes, 
Kay  [Eng.],  341;  White  v.  Tennant,  12  Am.  St.  Rep.  [W. 
Va.],  896;  Long  v.  Ryan,  30  Gratt.  [Va.],  718;  ChaHer 
Oak  Bank  v.  Heed,  45  Conn.,  391.) 

A  minor  cannot  obtain  a  residence  or  domicile  of  het 
own.  The  complainant  could  not  change  her  residence 
from  the  residence  of  her  father  in  Thurston  county,  where 
it  had  been  for  seven  years.  {Hiestand  v.  Kuns,  46  Am. 
Dec.  [Ind.],481;  Warren  v.  Hqfer,  13  Ind.,  169;  Allen  v. 
Thomason,  54  Am.  Dea  [Tenn.],  56;  Blumenthal  v.  Tan- 
nenholz,  31  N.  J.  Eq.,  194;  De  Jamet  v.  Harper,  45  Mo. 
App.,  415;  Sharpe  v.  Orispin,  1  L.  B.,  P.  &  D.  Div. 
[Eng.],  611.) 

The  court  erred  in  overruling  the  motion  for  a  continu- 
ance. (Miller  v.  State,  29  Neb.,  437 ;  Oandy  v.  State,  27 
Neb.,  707;  Johnson  v.  Dinsmore,  11  Neb.,  394, 395;  Singer 
Mfg.  Oo.  V.  McAUister,  22  Neb.,  359;  Ingalls  v.  Noble,  14 
Neb.,  273;  Burrell  v.  State,  25  Neb.,  581;  Stevenson  v. 
Sherwood,  22  III.,  238.) 
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The  judgment  is  void,  because  it  orders  the  money  paid 
to  a  minor.  {KUffd  v.  Bullock,  8  Neb.,  343.) 

Chaa.  Offitii  and  Charles  8.  Lobingier,  contra: 

The  justice  of  the  peace  before  whom  the  complaint  was 
made  had  jurisdiction  of  the  subject-matter,  and  of  the 
person  of  the  plaintiff  in  error.  (Consolidated  Statutes, 
sees.  1977,  1979,  1984.)  The  statute  is  explicit  on  this 
point,  and  Ingram  v.  Stale,  24  Neb.,  37,  does  not  support 
plaintiff  in  error's  contention,  though  the  writer  of  the 
opinion  in  that  case  inadvertently  used  the  word  "  county  '* 
instead  of  '^  state."  But  even  conceding  that  the  Douglas 
county  justice  of  the  peace  had  no  jurisdiction,  plaintiff  in 
error  waived  that  objection  by  making  four  motions  for 
continuances,  appearing  and  cross-examining  witnesses,  and 
otherwise  invoking  the  powers  of  the  court,  than  on  the 
single  question  of  jurisdiction.  {Porter  v.  Chicago  &  N,  W. 
R.  Co.,  1  Neb.,  14;  Oropaey  v,  Wiggenhom,  3  Neb.,  108; 
Orowell  V,  Oalloway,  3  Neb.,  215.) 

Even  if  complainant  had  been  required  to  have  been 
a  resident  of  Douglas  county,  she  fulfilled  that  require- 
ment, since  the  testimony  shows  that  her  intention  as  to 
change  of  residence  was  fully  within  the  rule  of  Swaney  v. 
HiUchins,  13  Neb.,  268.  In  plaintiff  in  error's  argument 
on  this  point  he  confuses  "residence"  with  "domicile;" 
the  former  is  much  the  more  temporary  in  its  character. 
{Mayor  v.  Genet,  4  Hun  [N.  Y.],  487 ;  Foster  v.  Hall,  4 
Humph.  [Tenn.],  346;  Long  v.  Ryan,  30  Gratt.  [Va.], 
718;  In  re  Wrig/ey,  8  Wend.  [N.  Y.],  140;  Briggs  v.  In- 
habitants  of  Rochester,  16  Gray  [Mass.],  337;  Warren  v. 
Thomaston,  43  Me.,  406 ;  Alston  v.  Newcomer,  42  Miss., 
187;  Risewick  v.  Dacis,  19  Md.,  82;  Frost  v.  Brisbin,  19 
Wend.  [N.  Y.],  1 1 ;  5  Am.  &  Eng.  Eucy.  Law,  858.) 

Rulings  on  niutions  for  continuances  are  discretionary 
with  the  trial  court.  {McDonald  v.  McAllister,  32  Neb., 
517;  Singer  Mfg,  Co.  v.  McAllister,  22  Neb.,  359;  Ingalls 
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V.  Noble,  14  Neb.,  273;  BurreU  v.  State,  25  Neb.,  681.) 
Plaintiff  in  error  had  already  been  allowed  three  contin- 
uances, and  it  was  no  abuse  of  discretion  to  deny  the  fourth. 
The  rule  that  couuter-affidavits  should  not  be  considered  on 
a  motion  for  continuance  applies  only  to  criminal  cases 
and  to  matters  which  it  is  alleged  will  be  proved  by  an  ab- 
sent witness.  (Williajiis  v.  Slate,  6  Neb.,  334.)  It  is  well 
settled  that  the  bastardy  action  is  a  civil  one.  (Ingram  v. 
State,  24  Neb.,  35.) 

The  statute  (Con.  Stats.,  sec.  1982)  authorizes  a  judg- 
ment 'Mn  such  a  sum  or  sums  as  the  court  may  order  or 
direct,"  and  the  authorities  give  the  trial  court  a  wide  dis- 
^  cretion  in  fixing  the  amount.  {Jei*dee  v.  State,  36  Wis.,  170; 
County  of  Mills  v.  Bamaker,  11  la.,  209;  Goodwine  v.  State, 
31  N.  E.  Rep.  [Ind.],  654;  State  v.  Zeitler,  36  Minn.,  238.) 
The  action  is  designed  not  simply  'Mo  preserve  harmless 
the  county,"  but  also  for  the  protection  and  benefit  of  the 
mother.  {Hoffman  v.  State,  17  Wis.,  616 ;  Baker  v.  State,  65 
Wis.,  60.)  So,  lying-in  expenses  are  proper  items  of  al- 
lowance {Judson  V.  Blanchard,  4  Conn.,  666),  even  where 
the  child  dies  early  and  the  public  has  incurred  no  expense. 
{Jerdee  v.  State,  36  Wis.,  170;  State  v.  Zeitler,  35  Minn., 
238;  State  v.  Eichmiller,  35  Minn.,  240.) 

A  judgment  is  not  defective  because  rendered  "in  favor  of 
a  minor"  (Smith  v,  Redv^,  9  Ala.,  99);  and  even  if  it  were, 
the  point  was  not  raised  either  in  the  motion  for  a  new 
trial  or  petition  in  error.  The  same  is  true  of  the  objection 
that  plaintiff  in  error  was  not  required  to  renew  his  bonds. 
Moreover,  this  fact  does  not  appear  from  the  record,  and  it 
will  be  presumed  that  the  proceedings  were  regular.  [Deroin 
V.  Jennings,  4  Neb.,  100;  Buchanan  v.  Mallalieu,  25  Neb., 
201 ;  Becker  v.  Simonds,  33  Neb,,  685 ;  Oameau  Cracker 
Co.  V.  Palmer,  28  Neb.,  307;  Hastings  School  District  v. 
Caldwell,  16  Neb.,  68.)  Even  if  there  had  been  a  failurie 
to  make  such  renewal,  it  would  have  been,  at  most,  an 
irregularity,  not  only  without  prejudice  to  the  plaintiff  in 
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error^  but  actually  to  his  advantage,  and  henoe  not  ground 
for  reversal.  {Dilion  v.  Russell,  5  Neb.,  484;  Pollard  v. 
Turner,  22  Neb.,  366;  Western  Horse  &  Cattle  Ins.  Co. 
V.  Putnam,  20  Neb.,  331;  Hutchinson  v.  Slate,  19  Neb., 
262;  Village  of  P&nca  v.  Crawford,  18  Neb.,  557;  Dri- 
triehs  v.  Lincoln  &  N.  W.  R.  Co.,  13  Neb.,  361;  Gibson  v. 
Sullivan,  18  Neb.,  558;  Chamberlain  v.  Brown,  25  Neb., 
434.) 

Post,  J. 

This  was  a  bastardy  proceeding  in  the  district  court  for 
Douglas  county,  in  which  the  plaintiff  in  error  was  ad- 
judged guilty,  and  which  judgment  he  has  brought  into 
this  court  for  review  by  petition  in  error. 

Xhe  first  error  alleged  is  the  overruling  of  his  motion  to 
dismiss  for  want  of  jurisdiction.  The  complainant,  a  minor 
seventeen  years  of  age,  resided  in  Thurston  county  with 
her  parents  at  the  time  the  child  in  question  was  begotten. 
About  three  weeks  previous  to  the  filing  of  the  complaint 
she  left  her  home  without  the  knowledge  or  consent  of  her 
parents,  and  went  to  the  city  of  Omaha,  in  Douglas  county. 
On  the  20th  day  of  November,  1891,  she  lodged  a  com- 
plaint with  John  S.  Morrison,  a  justice  of  the  peace  for 
Douglas  county,  upon  which  the  plaintiff  in  error  was  ar- 
rested. On  the  24th  day  of  the  same  month  a  hearing  was 
had  before  said  justice,  which  resulted  in  an  order  requir- 
ing the  accused  to  give  bond  for  his  appearance  at  the  next 
term  of  the  district  court  Soon  thereafter  the  complain- 
ant was  taken  by  her  father  to  his  home  in  Thurston  county, 
where  she  remained  until  January  14,  1892.  On  the  day 
last  named  she  returned  to  Omaha  and  took  up  her  abode  at 
the  institution  mentioned  as  the  ''Open  Door,''  where  she 
remained  until  the  trial,  on  the  27th  day  of  June  following, 
and  where  her  child  was  born  on  the  11th  day  of  March. 
Her  expenses  at  the  "Open  Door'*  were  paid  by  her  &ther ; 
but  on  cross-examination  she  was  asked,  "Where  do  you 
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expect  to  go  when  the  trial  is  over?"  to  wbicii  she  an- 
swered, "  I  do  not  know  where  I  shall  go/' 

Upon  this  record  it  is  contended  that  she  was  not  a  resi- 
dent of  Douglas  county  within  the  meaning  of  chapter  37, 
Compiled  Statutes,  entitled  '*  Illegitimate  Children,"  where- 
fore the  action  of  the  justice  of  the  [leace  of  said  county 
was  without  jurisdiction  and  void.  In  that  view  we  can- 
not concur.  By  section  1  of  the  chapter  above  named  it  is 
provided  :  "That  on  complaint  made  to  any  justice  of  the 
peace  in  this  state  by  any  unmarried  woman  resident 
therein,  who  shall  hereafter  be  delivered  of  a  bastard  child, 
or  being  pregnant  with  a  child  which,  if  born  alive,  may 
be  a  bastard,  accusing  ♦  *  *  any  person  of  being  the 
father  of  such  child,  the  justice  shall  *  *  *  issue  his 
warrant,  directed  to  the  sheriif,  coroner,  or  constable  of  any 
county  of  this  state,  commanding  him  forthwith  to  bring 
such  accused  person  before  said  justice,"  eta  It  will  be 
observed  that  the  jurisdiction  thus  conferred  is  not  by  any 
express  provision  restricted  to  justices  of  the  peace  for  the 
county  where  the  complainant  resides,  although  it  was  in- 
timated in  Ingram  v.  State,  24  Neb.,  37,  that  such  limita- 
tion is  to  be  implied  from  the  language  of  the  act.  It  has 
been  frequently  said  by  this  court  that  this  proceeding  is  in 
the  nature  of  a  civil  action.  By  that  is  meant  that  many 
of  the  rules  Applicable  to  actions  under  the  Code  will  be 
applied  in  prosecutions  for  bastardy.  However,  strictly 
speaking,  it  Is  a  proceeding  sui  generis;  that  is,  neither  a 
civil  action  nor  a  criminal  prosecution,  within  the  statutory 
meaning  of  the  terms.  {State  v.  Mushied,  12  Wis.,  661; 
State  V.  Jager^  19  Wis.,  235;  Baker  v.  State,  65  Wis.,  50.) 
One  of  the  principal  objects  of  the  proceeding  is  to  secure 
the  public  against  liability  for  the  support  of  a  child  which 
is,  or  is  liable  to  become,  a  public  charge.  It  is  clear  that 
the  term  "resident"  or  "  residence,"  as  applied  to  the  com- 
plainant, is  not  used  in  the  sense  in  which  it  is  employed 
in  the  Civil  Code,  but  applies  as  well  to  the  county  in  which 
54 
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the  mother  of  the  child  may  actually  reside,  and  which  is 
liable  to  be  charged  with  its  support,  ahhough  she  may  in 
fact  have  a  home  iu  another  county  or  state;  and  while  it 
is  not  doubted  that  this  proceeding  may  be  prosecuted  iu 
tlie  oounty  where  the  mother  has  a  legal  settlement,  it  may 
also  be  brou;^ht  and  prosecuted  to  judgment  in  the  oounty 
of  her  actual  residence. 

2.  It  is  next  argued  that  the  court  erred  in  overruling 
the  motion  of  the  accused  for  a  continuance.  The  ca^e 
was  noticed  for  trial  at  the  May,  1891,  term,  being  the 
second  term  of  the  district  court  at  which  it  stood  for  trial. 
On  the  14tii  day  of  May  it  was  set  for  trial  on  the  25th  day 
of  the  same  month.  On  the  last  named  day  the  accused 
asked  for  a  continuance  on  account  of  the  absence  of  mate- 
rial witnesses,  which  was  granted,  and  the  cause  continued 
until  June  14th,  on  which  day  it  was  again  continued  on  his 
motion  until  the  27th  day  of  June;  the  ground  of  the  last 
continuance  being  his  own  illness.  On  the  day  last  named 
counsel  for  the  accused  moved  for  a  further  continuance  on 
the  ground  that  he  was  unable  to  attend  on  account  of  sick- 
ness, and  that  his  presence  and  direction  during  the  trial 
was  necessary  to  a  successful  defense,  which  motion  was 
overruled  and  the  trial  proceeded  over  their  objection.  In 
the  last  motion  no  mention  was  made  of  absent  witnesses, 
and,  according  to  his  admission  on  a  previous  day,  be  had 
failed  to  secure  the  evidence  named  in  his  first  application 
for  continuance;  nor  was  there  any  showing  that  the  ac- 
cused was  a  necessary  witness  in  his  own  behalf.  It  is  the 
settled  rule  in  this  state  that  applications  for  a  continuance 
are  addressed  to  the  discretion  of  the  trial  court,  and  its 
action  in  respect  thereto  will  not  be  disturbed  in  the  absence 
of  a  clear  abuse  of  discretion.  It  cannot  in  this  instance 
be  said  that  the  court  erred  in  denyiug  the  application. 
The  facts  disclosed  by  the  record  tend  to  cast  suspicion 
upon  the  good  faith  of  the  accused  and  his  sincerity  iu 
seeking  a  further  continuance  of  the  cause.     Again,  on  the 
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bearing  of  the  motion  for  a  new  trial  affidavits  were  intro- 
duced tending  to  prove  that  he  was  not  confined  to  his 
room  on  the  day  of  the  trial,  as  claimed  by  him,  but  was 
seen  riding  on  horseback  in  apparent  good  health.  The 
question  of  his  ability  to  attend  and  participate  in  his  de- 
fense was  thus  submitted  to  the  district  court  and  evidently 
resolved  against  him,  a  finding  which  we  are  not  at  liberty 
to  disturb. 

3.  It  is  contended  that  the  court  erred  in  adjudging  the 
accused  to  stand  cliarged  with  the  support  of  the  child  in  a 
specified  sum,  to-wit,  $2,112,  payable  to  the  complainant  in 
installments  of  $12  on  the  first  day  of  each  month.  It  is 
argued  in  support  of  this  assignment  that  the  object  of 
this  proceeding  is  simply  to  keep  harmless  the  county  upon 
which  the  illegitimate  child  may  become  a  charge;  but  our 
statute  will  not  admit  of  such  a  construction.  The  lan- 
guage of  section  6  of  the  act  under  consideration  i.s  "That 
in  case  the  jury  find  the  defendant  guilty,  or  such  accused 
person,  before  the  trial,  shall  confess  in  court  that  the  ac- 
cusation is  true,  he  shall  be  judged  the  reputed  fatiier  of 
said  child,  and  shall  stand  charged  with  the  maintenance 
thereof  in  such  a  sum  or  sums  as  the  court  shall  direct^ 
*  *  *  and  the  court  shall  require  the  reputed  father 
to  give  security  to  perform  the  aforesaid  order,"  etc. 

4.  It  is  argued  also  that  the  judgment  is  excessive,  and 
therefore  erroneous.  The  construction  uniformly  given 
to  similar  statutes  is,  that  the  trial  court,  in  fixing  the 
amount  in  which  the  accused  shall  be  charged,  may  take 
into  consideration  such  facts  as  the  health  of  the  child  and 
mother,  the  ability  of  the  latter  to  care  for  the  child,  and 
the  physical  and  financial  ability  of  the  accused;  and  in  no 
reported  case  has  a  judgment  been  reversed  on  account  of 
the  amount  of  the  judgment  unless  there  appeared  to  bean 
abuse  of  discretion.  (See  Mills  County  v,  Hamaker,  11  la., 
209;  Jerdee  v.  State,  30  Wis.,  170;  Goodwine  v.  State,  31 
iS\  E.  Rep.  [Ind.],  554 ;  State  v.  Zeitler,  35  Minn.,  238.) 


788  NEBRASKA  REPORTS.         [Vol.  41 


Clark  V.  Carey. 


As  said  in  the  last  named  case,  no  evideqee  seems  to 
have  been  introduced  bearing  especialljr  upon  the  subject 
of  the  amount  of  the  judgment.  We  must  presume  the 
court  acted  according  to  its  best  information^  from  the  facts 
proved  at  the  trial  and  from  all  the  circumstances  surround- 
ing the  case.  There  being  no  apparent  abuse  of  discre- 
tion, the  amount  fixed  by  the  trial  court  is  presumed  to  be 
reasonable  and  to  present  no  ground  for  interference  by  us. 

5.  The  judgment  is  assailed  in  the  brief  of  counsel  for 
the  plaintiff  in  error  on  the  ground  that  it  directs  payment 
to  a  minor.  That  is,  in  effect^  an  objection  to  the  judg- 
ment on  the  ground  that  the  plaintiff  has  not  the  legal  ca- 
pacity to  sue,  which  in  actions  under  the  Code  must  be  by 
demurrer  or  special  plea  in  the  nature  of  a  pleli  in  abate- 
ment. (Chitty,  Pleadings  448,  and  note;  National  Life  I'M. 
Co.  V.  ItMneon,  8  Neb.,  452.)  It  is  not  necessary  to  de- 
termine in  this  connection  whether  the  strict  rule  of  the 
Code  is  applicable  to  this  proceeding.  It  is  a  sui&cient  an- 
swer to  the  present  objection  that  it  was  not  made  in  the 
trial  court,  nor  even  in  the  petition  in  error,  but  is  pre- 
sented for  the  first  time  in  the  argument  of  counsel.  The 
objection  is  therefore  without  merit. 

6.  Exception  was  taken  to  the  refusal  of  several  in- 
structions bearing  upon  the  question  of  the  complainant's 
residence.  While  some  of  them  correctly  state  the  law, 
they  were  refused,  evidently  on  the  ground  that  the  prose- 
cution was  rightly  commenced  in  Douglas  county.  As 
already  stated,  we  concur  in  that  view. 

There  is  no  error  in  the  record  and  the  judgment  is 


Affirmed. 
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Frank  Carrijth  v.  Eva  L.  Harris  et  ax.  \ja_j^[ 

FiLBD  September  10, 1894.    No.  600& 

1.  False  Bepresentations  in  Sale  of  Stock:  Valub:  Inquibt: 

Instructions.  The  action  of  the  district  judge,  in  refasing  to 
give  an  inBtmction  leqaested  by  plaintiff  in  error,  examined, 
and  hM  not  erroneons. 

2.  Instnictions.    Where  an  instraction  is  requested  in  which  it  ie 

attempted  to  include  all  the  issaes  under  the  pleadings  and  evi- 
dence in  the  case,  bat  it  omits  one  of  such  material  elements,  it 
is  not  error  to  refnse  to  give  the  instraction. 

3.  False  Bepresentations :  Sai^:  Bamaqes.    False  statements 

in  regard  to  the  affairs  of  a  corporation,  by  one  of  its  officera 
who  possesses  fall  knowledge  of  its  condition,  made  for  the  pnr- 
poee  of  inducing  parties  to  purchase  of  him  shares  of  stock  of 
the  corporation  owned  by  him,  who  purchased  the  stock  relying 
on  such  statements,  having  no  knowledge  of  the  truth  or  £ilsity 
of  the  statements  and  no  full  means  of  ascertaining  the  facts 
constituting  such  knowledge,-  are  safficient  to  raise  a  cause  of 
action,  in  &vor  of  the  purchaser,  for  damages. 

4.  Damages  for  False  Bepresentations.    The  evidence  hdd 

sufficient  to  sustain  the  verdict. 

Error  from  the  district  coart  of  Cass  county.  Tried 
below  before  Chapman,  J. 

The  facts  are  stated  in  the  opinion. 

Byron  Clarhj  for  plaintiff  in  error: 

The  alleged  representations  were  not  intended  for  or  made 
to  Mrs.  Harris.  She  cannot,  therefore,  recover.  (Bigelow, 
Fraud,  546;  Lmgv.West,  31  Kan.,  298.) 

All  of  the  representations  testified  to  by  Mrs.  Harris 
were  promissory  in  their  nature,  and  in  law  are  not  sufiS- 
cient  to  base  an  action  upon  for  fraud  and  deceit.  The 
statements  involved  mere  questions  of  opinion,  both  as  to 
present  value  and  future  increase.  (Perkins  v.  Lougee,  6 
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Neb.,  220;  Markell  v.  Moudy,  11  Neb.,  214;  AbboU  v. 
Abbott,  18  Neb.,  505 ;  Columbia  Electric  Co.  v.  Dixon,  49 
N.  W.  Rep.  [Minn.],  244.) 

The  purchaser  by  ordinary  care  and  prudence  could  have 
been  protected  by  making  inquiry,  and  it  was  his  duty  to 
do  so.  {ManUock  v.  Fairbanks,  1  N.  W.  Rep.  [Wis.],  167; 
jEtna  Ins.  Co.  v.  Reed,  33  O.  St.,  283;  Hanscom  v.  Drul- 
lard,  21  Pac.  Rep.  [Cal.],  736;  Deming  v.  Darling,20  N. 
E.  Rep.  [Mass.],  107;  Poland  v.  BrowneU,  41  Am.  Rep. 
[Mass.],  215;  Graffenstein  v.  Epstein,  33  Am.  Rep.- [Kan.], 
173.) 

Carruth's  knowledge  of  the  falsity  of  the  representations 
claimed  to  have  been  made  by  him  was  not  proved.  Knowl- 
edge was  a  necessary  element.  [Holmes  v.  Clark,  10  la., 
423;  Avery  v.  Chapman,  62  la.,  145;  Allison  v.  Jack,  76 
la.,  205.)  * 

Matthew  Oering  and  Beeson  &  Root,  conJbra  : 

The  second  instruction  asked  by  plaintiff  in  error  was 
properly  refused.  ( City  of  Plattsmouth  v.  Boeck,  32  Neb., 
297;  Runge  v.  Brown,  23  Neb  ,  826.) 

Carruth's  statements  and  tho.se  of  his  agent  concerning 
the  financial  condition  of  the  corporations  amounted  to  a 
fraud.  {Redding  v.  Wright,  51  N.  W.  Rep.  [Minn.],  1056; 
Adamson  v,  Jarvis,  12  Moore  [Eng.],  241.) 

Carruth  cannot  be  beard  to  say  that  defendants  in  error 
should  not  have  relied  on  what  he  told  them.  {Runge  v. 
Brown,  23  Neb.,  817.) 

After  judgment  it  is  immaterial  that  Carruth's  scienter 
was  not  proved.  {Adamson  v.  Jarvis,  12  Moore  [Eng.], 
241.) 

Under  the  facts  found  by  the  jury  the  plaintiff  in  error 
would  be  charged  with  knowledge  and  fraud.  (Lobdell  v. 
BaJcer,  35  Am.  Dec.  [Mass.],  358  ;  Munroe  v.  F/Uchett,  50 
Am.  Dec.  [Ala.],  203;  MiicheU  v.  Zimmerman,  51  Am.  Dec. 
[Tex.],  717;  Frenzel  v.  Miller,  10  Am.  Rep.  [Ind.],  62.) 
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Harrison,  J. 

This  is  an  action  instituted  by  the  defendants  in  error  iu 
the  district  court  of  Cass  county  to  recover  damages  for 
alleged  false  and  fraudulent  representations  stated  to  have 
been  made  by  plaintiff  in  error  to  induce  defendants  in 
«rror  to  purchase  certain  shares  of  stock  in  a  street  railway 
company  and  an  electric  lamp  company.  The  petition  filed 
in  the  district  court  states,  in  substance,  that  Frank  Car- 
ruth,  on  August  27,  1889,  was  the  owner  of  five  shares  of 
the  stock  of  the  Plattsmouth  Street  Railway  Company, 
and  also  five  shares  of  the  stock  of  the  Opperman  Electric 
Lamp  Manufacturing  Company,  and  was  a  director  of  each 
of  the  companies  and  president  of  the  street  railway  com- 
pany, and  knew  the  financial  condition  of  each  company 
and  the  value  of  the  stock.  Eva  L.  Harris  and  Frank 
Harris  were  husband  and  wife  and  owned  and  lived  upon 
a  tract  of  land  in  Cass  county,  the  title  to  which  was  of 
record  in  the  name  of  the  wife.  On  the  date  before  men- 
tioned they  executed  and  delivered  to  Carruth  a  promis- 
sory note  in  the  sum  of  $1,000,  conditioned  for  payment 
September  1, 1892,  with  interest  at  ten  percent  per  annum 
from  date  until  paid,  and  to  secure  the  payment  of  the  note 
executed  and  delivered  to  Carruth  a  mortgage  covering 
said  tract  of  land ;  that  at  the  time  of  the  execution  and 
delivery  of  the  note  and  mortgage  they  had  no  knowledge 
of  the  financial  condition  of  the  companies,  or  the  actual  or 
market  value  of  the  shares  of  stock,  and  in  making  the 
purchase  of  the  stock  relied  wholly  upon  the  statements 
and  representations  of  Carruth,  who  stated  and  represented 
to  them,  in  order  to  induce  them  to  purchase  the  shares  of 
stock  then  owned  by  him,  that  the  companies  were  solvent 
and  in  good  condition  and  the  shares  of  stock  worth  their 
par  or  face  value,  when  it  was  known  to  him  that  the  com- 
panies were  then  insolvent  and. the  stock  valueless;  that  he 
further  stated  or  promised  that  he  would   do  all  in  his 
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power  to  obtain  employment  for  Harris  on  the  street  rail- 
way, and  to  place  Harris  or  Mrs.  Harris  in  the  position 
which  he  tlien  occupied  as  an  officer  of  the  companies, 
which  promises  were  not  kept  or  performed,  and  which 
statements,  in  reference  to  the  condition  of  the  companies 
and  the  value  of  the  shares  of  stock,  were  untrue  and  known 
by  Carruth  at  the  time  he  made  them  to  be  false,  and  were 
without  the  knowledge  of  Mr.  or  Mrs.  Harris  and  could 
not  be  and  were  not  known  to  them;  that  the  note  and 
mortgage  had  been  sold  and  transferred  before  maturity  by 
Carruth  to  one  C.  B.  Huiigerford.  The  petition  contained 
a  further  allegation  that  the  shares  of  stock  were  never 
transferred  or  delivered  to  Mrs.  Harris,  and  ended  with  a 
prayer  for  damages  in  the  sum  of  $1,200.  The  answer  of 
Carruth  to  the  petition  admitted  the  existence  of  the  com- 
panies or  corporations,  the  ownership  by  Carruth  of  the 
shares  of  stock  as  stated  in  the  petition,  his  connection  with 
the  companies  as  director  of  both  and  president  of  one,  and 
the  sale  of  the  shares  of  stock  to  Harris  and  the  execution 
and  delivery  of  the  note  and  mortgage  to  him  as  a  consid- 
eration for  such  sale  and  the  transfer  of  the  note  and  mort- 
gage to  Hungerford,  and  denied,  either  generally  or  spe- 
cifically, each  and  every  other  allegation  of  the  petition, 
and  contained  some  affirmative  allegations  which  it  will 
not  be  necessary  to  further  notice,  as  they  will  not  enter 
actively  into  the  consideration  of  the  case  as  elements  or 
facts  affecting  the  point  raised  for  decision.  The  reply 
was,  in  effect,  a  denial  of  any  new  matter  contained  in  the 
answer.  There  was  a  trial  of  the  issues  before  the  court 
and  a  jury,  and  a  verdict  against  Carruth  for  $500.  A 
motion  for  a  new  trial  filed  by  Carruth  was  overruled  and 
judgment  rendered  on  the  verdict,  and  the  case  was  removed 
to  this  court  by  petition  in  error  on  behalf  of  Carruth. 

One  alleged  error  which  is  insisted  upon  in  the  brief 
filed  by  counsel  for  plaintiff  in  error  is  that  the  following 
instruction,  numbered  2,  was  requested  to  be  given  in  behalf 
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of  Carruth  and  refused,  viz. :  "  If  the  jury  believe  from 
the  evidence  that  the  plaintiff  Eva  L.  Harris,  by  herself 
or  agent,  had  any  opportunity  to  ascertain  or  know  the 
financial  condition  of  the  Plattsmouth  Street  Sail  way  Com- 
pany or  the  Oppcrman  £lectric  Lamp  Manufacturing  Com- 
pany^ and  by  the  exercise  of  reasonable  and  ordinary  care 
and  diligence  could  have  informed  themselves  of  the  true 
value  of  the  stock  of  each  of  said  companies,  and  that 
such  failure  was  without  fault  on  the  part  of  the  defendant, 
your  verdict  should  be  for  the  defendant/'     It  is  contended 
that  the  proposition  contained  in  this  instruction,  by  which 
the  jury  were  to  be  informed  that  it  was  the  duty  of  Mr. 
and  Mrs.  Harris  to  exercise  ordinary  care  and  diligence  to 
become  acquainted  with  the  truth  in  regard  to  the  condi- 
tion of  the  companies  and  the  value  of  the  shares  of  stock, 
regardless  of  any  statement  of  Carruth,  and  if  they  failed 
so  to  do  it  would  bar  any  recovery  on  their  part  in  this 
action,  was  correct  and  one  upon  which  the  jury  should 
have  been  instructed.     There  were  instructions  given  to 
the  jury  by  the  court  on  its  own  motion  which  contained 
some  reference  to  the  point  to  which  it  was  sought  to  call 
their  attention  by  the  instruction  requested,  but  not  calling 
their  attention  to  this  portion  of  the  issues  as  directly  and 
specifically  as  did  the  one  prepared  by  counsel  and   now 
under  consideration,  or  as  they  should  have  done  if  an 
instruction   on  this  point  was   pioper  or  necessary;   but 
whatever  view  we  might  take  or  conclusion  we  might 
reach  as  to  the  correctness  of  the  instruction  asked  in  its 
statement  of  the  law,  or  the  propriety  or  necessity  for  its 
being  given,  it  atlempted  to  state  under  what  findings  as  to 
facts  developed  in  the  evidence  adduced  during  the  trial 
the  jury  would  be  warranted  in  returning  a  verdict  for 
Carruth,  and  in  so  doing  entirely  ignored  one   material 
branch  of  the  issues  in   the  case,  viz.,  it  did  not  require 
them  to  make  any  investigation  of,  or  reach  any  conclusion 
upon,  the  question  of  whether  Carruth  had  ever  transferred 
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or  delivered  the  shares  of  stock  to  Mr.  and  Mrs.  Harris. 
Befoi^  the  jury  could  find  for  Carruth,  they  must  have 
been  convinced  that  such  transfer  and  delivery  had  been 
effected.  The  instruction  was  defective,  in  that  it  omitted 
one  of  the  essential  elements  of  the  case,  and  there  was  no 
error  in  the  refusal  to  give  it.  {City  of  PUUismoutk  v.  Boeck, 
32  Neb.,  297.) 

Th^  only  other  question  raised  and  argued  in  the  brief 
is  that  there  was  not  suflBcient  evidence  to  sustain  the  ver- 
dict. The  argument  made  under  this  assignment  is  mainly 
directed  to  the  proposition  that  there  were  no  such  repre- 
sentations made  by  Carruth,  even  conceding  that  he  made 
them  and  they  were  untrue^  and  he  knew  them  to  be,  so  as 
would  render  him  liable  for  damages,  if  any,  suffered  by 
plaintiffs;  that  anything  lie  may  have  said  was  a  mere  ex- 
pression of  opinion,  or  referred  to  matters  regarding  the 
present  value  of  the  stock  or  the  future  prospects  of  the 
companies  and  the  value  of  the  f^tock  in  the  future;  but  an 
examination  of  the  evidence  convinces  us  that  he  made 
statements  during  the  course  of  the  transaction  of  the  sale 
of  the  stock  to  the  plaintiffs  and  to  induce  them  to  make 
the  trade,  and  which  were  relied  upon  by  them,  in  which  be 
represented  that  the  financial  condition  of  the  companies 
was  then  good;  that  they  were  solvent  and  were  being  well 
managed;  that  these  things  were  untrue,  and  that  he  knew 
they  were,  as  the  evidence  discloses  that  he  knew  the  con- 
dition of  the  companies  at  the  time  of  the  sale  of  the  stock 
to  the  plaintiffs,  and  as  an  officer  of  the  companies  possessed 
superior  means  and  facilities  for  obtaining  such  informa- 
tion to  those  within  the  power  or  reach  of  the  plaintiffs. 
While  some  portions  of  the  testimony  in  regard  to  the  above 
matters  is  somewhat  indefinite  and  in  some  particulars  not 
entirely  satisfactory,  yet  we  believe  it  to  be  sufficient  to 
support  the  verdict  of  the  jury,  hence  we  will  not  disturb 
it.     It  follows  that  the  judgment  ii 

4FFIRMED. 
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Richard  HoGEB'>oAf,  appellant,  v.  Elizabeth  Eob- 

ERTSON  BT  AL.,  APPELLEES. 

Filed  September  19.  1894.    No.  5711. 

Sufficiency  of  Evidence  to  Support  a  Finding  that  a 
Child's  Title  to  Land  Was  Not  Held  in  Trust  for 
Her  Father :  Estoppel.  The  evidence  in  the  case  examined, 
and  held  safficient  to  sustain  the  iiudiugs  and  jndgmeut  of  the 
court  below. 

Appeal  from  the  district  court  of  Douglas  oouuty. 
Heard  below  before  Irvine,  J. 

A.  8.  Churchill  and  Oeorge  A.  Maguey,  for  appellant. 

Gregory,  Day  &  Day,  contra. 

Harrison,  J. 

On  the  20th  day  of  February,  A.  D.  1890,  the  plaintiff 
and  appellant  herein  filed  in  the  district  court  of  Douglas 
county  the  following  petition : 

''The  plaintiff  presents  this  his  petition  against  the  de« 
fendants  and  shows  to  this  court :  That  on  or  about  the 
1st  day  of  June,  1857,  the  plaintiff  purchased  from  one 
Louis  Waldo,  the  pre-emptor,  patentee,  and  owner  thereof, 
the  northeast  quarter  of  the  northeast  quarter  of  section  5, 
township  15,  range  13  east  of  the  6th  principal  meridian, 
the  same  being  situate  in  the  county  of  Douglas  and  state 
of  Nebraska;  that  solely  as  a  matter  of  convenience  the 
plaintiff  procured  the  title  of  said  land  to  be  placed  in  the 
name  of  his  daughter,  Harriette  Hogeboom;  that  said 
Harriette  Hogeboom  aflerwards  intermarried  with  one 
Theodore  Robertson,  and  aflerwards,  to-wit,  in  the  year 
1875,  departed  this  life,  leaving  her  surviving  the  above 
named  defendants  as  her  children  and  sole  heirs  at  law; 
that  the  said  Harriette  Hogeboom  never  paid  any  consid- 
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eration  whatever  for  the  said  premises,  aud  during  their 
lifetime  neither  she  nor  her  husband  ever  assumed,  exer- 
cised, or  claimed  any  ownership,  title,  interest,  or  right  in 
or  to  said  premises,  but  always  claimed  and  admitted  that 
the  plaintiff  was  the  rightful  owner  of  the  same;  that  the 
entire  consideration  therefor  was  paid  by  this  plaintiff,  and 
no  part  thereof  in  any  way  was  paid  or  advanced  by  the 
said  Harriette  Rol)ertson,  or  any  person  on  her  behalf;  that 
since  the  death  of  the  said  Harriette  Robertson,  born  Hoge- 
boom, her  children  and  heirs  at  law  have  not,  nor  has 
either  of  them,  assumed  or  exercised  any  ownership  what- 
ever over  said  land  or  any  part  thereof;  that  during  the 
sixteen  years  after  the  purchase,  and  before  the  death  of  the 
said  Harriette  Robertson,  born  Hogeboom,  and  during  the 
fifteen  years  since  her  death,  as  aforesaid,  and  ever  since 
the  purchase  of  said  property,  the  plaintiff  has  bad  open, 
notorious,  peaceable,  undisputed,  actual,  and  continuous 
possession  of  the  said  premises,  and  has  exercised  acts  of 
ownership  over  the  same,  and  has  paid  the  taxes  thereon, 
except  that  in  the  year  1871  the  county  treasurer  of  Doug- 
las county  sold  to  Wilson  Reynolds  said  premises  for  the 
unpaid  taxes,  as  alleged,  of  18 — ,  and  the  said  Wilson 
Reynolds  thereafter,  to-wit,  on  the  14th  day  of  November, 
1883,  quitclaimed  said  premises  to  the  defehdants;  but  the 
plaintiff  claims  and  avers  that  the  said  deed  of  said  county 
treasurer  was  utterly  void,  worthless,  and  of  no  effect,  and 
conveyed  no  title  whatever  to  said  premises  and  gave  said 
Reynolds  no  title  whatever  which  would  be  the  subject  of 
conveyance. 

"  Wherefore  the  plaintiff  asks  for  a  decree  of  this  court 
whereby  it  may  be  ascertained  that  the  said  defendants  hold 
the  legal  title  to  the  said  property  in  trust  for  this  plaint- 
iff^ and  the  said  defendants  in  and  by  said  decree  may  be 
ordered  and  required  to  convey  said  premises,  or  such  por- 
tion thereof  as  the  court  shall  direct,  to  the  plaintiff  by  a 
proper  deed,  or  that  in  default  the  sheriff  be  required  to 
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make  such  conveyance^  or  that  the  decree  stand  therefor, 
or  for  such  other  or  further  order  or  decree,  or  both,  as  to 
this  court  shall  seem  meet  and  as  good  conscience  and  equity 
may  require/' 

To  which  the  defendants  filed  an  answer,  in  which  they 
admitted  the  entry  of  the  land  described  in  the  petition  by 
Louis  Waldo  and  its  conveyance  afterwards  to  Harriette 
Hogeboom,  her  marriage  with  Theodore  Robertson,  the 
death  of  their  father  and  mother,  Theodore  and  Harriette 
Kobertson,  during  the  year  1875,  and  the  fact  of  the 
defendants  being  the  children  and  heirs  at  law.  The  fur- 
ther matters  of  defense  are  stated  as  follows: 

''But  these  defendants  most  expressly  deny  that  this 
plaintiff  was  the  real  owner  of  said  premises,  or  that  it 
was  so  admitted  or  acknowledged  at  any  time  by  their  said 
mother,  the  deceased,  or  that  she  held  the  title  in  trust  for 
plaintiff,  or  that  plaintiff  had  any  right,  interest,  or  claim 
in  or  to  said  premises,  or  that  plaintiff  had  been  in  peace- 
able and  uninterrupted  possession  of  the  same,  in  his  own 
right  or  for  himself,  at  any  time  withio  the  last  ten  years, 
or  at  any  other  time. 

'^  3.  But  defendants  all^e  the  fact  to  be  that  shortly 
after  the  death  of  their  said  mother,  Harriette  Robertson,  as 
aforesaid,  to-wit,  in  1879,  the  plaintiff  caused  himself  to 
be  appointed, guardian  of  these  defendants  by  the  county 
<x)urt  of  Sarpy  county,  Nebraska,  and  by  virtue  of  such 
guardianship  and  under  the  powers  so  conferred  the  said 
plaintiff,  for  and  in  behalf  of  these  defendants  as  his  said 
wards,  entered  into  possession  of  said  premises  as  for  and  as 
the  property  of  these  defendants,  and  in  no  other  way, 
manner,  or  right  whatever;  and  these  defendants  therefore 
say  that  their  possession  bus  been  open,  exclusive,  and 
adverse  to  any  and  all  claim  of  plaintiff,  as  set  forth  in  his 
petition,  for  more  than  ten  years  prior  to  the  instituting  of 
this  cause  of  action,  and  that  any  and  all  right  has  been 
long  since  barred  by  the  statute  of  limitations. 
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^'4.  These  defeiulauts  confess  that  they  are  not  at  this 
time  advised  as  to  who  furnished  the  means  for  the  par- 
chase  of  the  aforesaid  lands  from  said  Waldo ;  but  defend-^ 
ants  say  that  if  it  is  in  any  way  made  to  appear  that  the 
money  was  furnished  by  plaintiff^  which  for  the  purpose  of 
putting  him,  the  plain tiff^  upon  full  proof,  is  hereby  ex- 
pressly denied.  The  same  was  so  furnished  and  paid  as  a 
gift  and  advancement  to  their  said  mother,  and  that  said 
gift  and  advancement,  if  so  made,  has  been  at  divers  times 
and  was  ratified  and  confirmed  unto  said  Ilarriette  Robert- 
sou  and  to  these  defendants. 

''5.  And  for  other  and  further  answer  the  defendants 
say  that  plaintiff  ought  not  to  be  permitted  to  further 
prosecute  this  action,  in  this:  The  said  plaintiff,  while 
acting  for  these  defendants  as  their  guardian,  has,  at  sun- 
dry times  and  divers  ways,  represented  the  property  to  be 
the  property  of  these  defendants,  both  in  court  and  under 
oath,  and  by  virtue  of  which  he,  the  said  plaintiff,  has 
obtained  both  order  and  decree  of  court ;  and  more  espe- 
cially the  said  plaintiff,  as  guardian  aforesaid,  did  present 
his  petition  to  this  court  upon  the  30th  day  of  June,  1883, 
stating,  under  oath,  that  the  land  in  question  was  the  prop- 
erty of  these  defendants,  that  they  were  minors,  and  that  it 
was  for  their  interest  that  the  same  be  sold;  that  permission 
was  given  plaintiff,  as  guardian,  to  mortgage  said  lands 
for  the  benefit  of  his  said  wards,  these  defendants,  in  the 
sum  of  $1,000;  and  that  afterwards,  to- wit,  in  October  of 
said  year,  he,  the  plaintiff,  as  such  guardian,  caused  the 
same  to  be  mortgaged  as  the  property  of  these  defendants 
for  the  sum  of  $1,000,  whereby  the  plaintiff  is  wholly 
estopped  from  assertiug  any  right  or  interest  in  and  to  said 
lands. 

"6.  And  for  other  and  further  matters  of  defense  these 
defendants  allege  that  the  said  lands,  for  all  the  years  since 
the  death  of  their  said  mother  up  to  the  present  time,  were 
under  improvements,  susceptible  of  yielding  large  rents  and 
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profits,  and  was  so  rented  by  the  plaintiff  as  guardian  of 
these  defendants,  the  exact  amount  of  which  these  defend- 
ants are  not  able  to  state,  but  the  said  rents,  issues,  and  profits 
so  obtained  by  plaintiff  were  more  than  sufficient  to  meet 
the  expenses,  burdens,  and  taxations  imposed  upon  said  es- 
tate, and  for  which  plaintiff  has  in  no  manner  accounted  to 
these  defendants. 

"7»  But  notwithstanding  all  and  singular  the  matters 
aforesaid  the  said  plaintiff  did  cause  these  lands,  under  and  by 
order  and  license  obtained  from  this  court,  and  by  virtue  of 
bis  powers  as  guardian  of  these  defendants,  to  be  mortgaged, 
in  fact  or  in  pretense,  to  one  Jane  Pritchard  for  the  sum  of 
$1,000,  which  said  mortgage  was  executed  as  of  the  date  of 
October  20,  1883;  and  as  to  whether  the  said  plaintiff  ob- 
tained any  money  for  the  said  pretended  mortgage  these 
defendants  are  not  able  to  state,  but  most  positively  allege 
that  plaintiff  iu  no  manner  ever  accounted  for  same^  or  in 
any  manner  used  it  for  the  benefit  of  these  defendants. 

"8.  That  afterwards,  to-wit,  the  year  1886,  the  said 
Jane  Pritchard  brought  her  action  to  fdreclose  said  mort- 
gage in  this  court,  and  did  obtain  decree  of  foreclosure  and 
an  order  for  sale  of  the  lands  in  question  to  satisfy  said 
mortgage  claim ;  and  defendants  charge  the  fact  to  be  that 
the  plaintiff,  all  the  time  holding  the  moneys  of  these  de- 
fendants, caused  and  permitted  the  sai<^  lands  to  go  to  sale, 
and,  as  these  defendants  charge,  for  the  purpose  of  obtain- 
ing possession  of  the  same  in  his  own  right,  he,  the  said 
plaintiff,  entered  into  collusion  with  one  Egbert  E.  French 
and  induced  and  caused  the  said  French  to  become  the 
purchaser  of  the  west  one-fourth  of  said  premises  at  said 
foreclosure  sale,  bidding  and  ostensibly  paying  therefor  the 
sum  of  $3,000,  and  thereupon  the  sheriff  caused  a  deed  to 
be  made  to  the  said  Egbert  E.  French  for  the  west  one- 
fourth  of  said  land;  and  defendants  say  that  though  the 
title  is  still  in  the  name  of  the  said  Egbert  E.  French,  the 
said  plaintiff  asserts  ownership  and  control  of  the  same. 
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and  these  defendants  charge  the  facts  to  be  that  while  the 
said  French  was  the  nominal  purchaser,  the  same  was  done 
for,  and  in  collusion  with,  and  at  the  instigation  of,  plaint* 
iffy  and  for  the  purpose  of  enabling  plaintiff  to  acquire  an 
interest  in  and  to  the  same  adverse  to  these  defendants  in 
and  to  the  west  one-fourth  of  said  premises,  and  the  said 
plaintiff  is  now  asserting  ownership  thereto  hj  reason 
thereof;  but  defendants  charge  that  the  said  sale  is  fraud- 
ulent and  void  as  to  these  defendants  by  reason  of  the  fiacts 
aforesaid. 

*^  9.  And  defendants  allege  that  as  a  part  of  and  cariying 
out  the  scheme,  as  aforesaid,  the  said  French,  at  the  instance 
of  the  plaintiff,  caused  to  be  paid  into  the  clerk  of  this 
court  the  sum  of  $3,000,  the  price  of  which  the  west  one- 
fourth  of  the  land  in  controversy  was  sold,  and,  after  sat- 
isfying the  amount  for  which  the  said  mortgage  sale  or- 
dered and  all  costs,  there  remained  the  sum  of  |1,771.51, 
which  the  said  plaintiff  receipted  for  and  obtained  from 
the  clerk  of  said  court  under  and  by  virtue  of  his  guard- 
ianship of  these  defendants,  and  defendants  say  that  the 
moneys  so  received  by  this  plaintiff  from  the  estate  of  these 
defendants,  and  for  which  he  has  in  no  manner  accounted 
for,  exceeds  the  sum  of  $3,500. 

^'Wherefore  the  defendants  pray  that  this  answer  may 
be  treated,  allowed,  .and  considered  as  also  a  cross-bill  of 
these  defendants;  that  they  have  leave  to  make  the  said 
Egbert  £.  French  a  party  hereto,  and  that  he  be  required 
to  answer  to  all  the  things  and  matters  herein  alleged 
against  him;  that  the  said  deed  of  the  west  one- fourth  of 
N.  E.  of  N.  K  of  section  6,  township  15,  range  13,  so 
made  by  the  sheriff  of  Douglas  county  to  the  said  French 
be  held  for  naught,  and  that  the  title  and  right  of  these  de- 
fendants be  confirmed  to  the  whole  of  said  forty  acres  as 
aforesaid ;  but  in  the  event  the  court  shall  find  the  said 
French  to  be  a  good- faith  purchaser  of  said  west  one-fourth 
of  said  land,  then  defendants  pray  that  the  said  plaintiff 
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may  be  required  to  account  for  all  and  singular  the  moneys 
obtained  by  mortgage  and  sale  of  the  said  land  aforesaidi 
as  well  as  all  rents,  issues,  and  profits  arising  therefrom 
while  he  was  so  acting  as  the  guardian  of  these  defendants; 
and  such  other  and  further  relief  as  shall  to  the  court  seem 
just  and  equitable." 

To  this  answer  there  was  evidently  a  reply,  which  is  not 
in  the  record,  but  there  appears  the  following  statements  in 
reference  to  it:  "Afterwards,  on  the  22d  day  of  December, 
1890,  a  reply  was  filed  herein,  which  said  reply  was,  at  the 
time  of  making  the  transcript,  missing  from  the  files."  At 
the  time  the  case  was  taken  up  for  trial  the  following  order 
was  made,  as  appears  from  the  record:  ^'This  cause  now 
<x)ming  on  for  trial,  on  motion  of  defendants,  it  is  by  the 
court  ordered  that  the  counter-claim  of  the  said  defendants 
filed  herein  be,  and  the  same  is  hereby,  dismissed  without 
prejudice." 

A  trial  of  the  issues  thus  completed  and  presented  re- 
sulted in  the  following  decree  in  favor  of  defendants,  viz.: 

"This  cause  coming  on  this  day  for  final  determination 
before  this  court,  the  same  having  been  heretofore  fully 
submitted  upon  all  the  proofs  and  arguments  of  counsel, 
and  the  court,  being  fully  advised  in  the  premises,  finds 
that  the  plaintiff's  bill  is  without  equity,  and  for  that 
reason  his  cause  ought  and  should  be  dismissed  from 
this  court ;  and  the  court  further  finds  that  the  defendants 
dismissed  their  counter-claim  without  prejudice  in  this 
cause  and  stood  wholly  upon  the  answer  and  defense  as  de- 
fense herein.  It  is  therefore,  ordered,  adjudged,  and  de- 
creed that  the  plaintifi^'s  bill  be  dismissed  for  want  of 
equity  and  that  defendants  recover  from  the  plaintiff  their 

costs  taxed  in  the  sum  of  $ ,  and  that  execution  issue 

therefor;  to  all  of  which  order,  finding,  and  decree  the 
plaintiff  excepts,  and  has  forty  days  from  the  rising  of  this 
court  to  prepare  and  present  his  bill  of  exceptions,  and  the 
amount  of  bond  in  case  of  appeal  is  fixed  at  |1,000." 
55 
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From  this  dUposition  of  the  case  the  plaintiff  has  per- 
fected au  appeal  to  this  court.  By  the  voluutary  dismissal 
or  withdrawal  of  the  portion  of  the  answer  which  contained 
matter  upon  which  defendants  based  a  claim  for  affirmative 
relief,  and  the  admissions  of  the  answer,  all,  or  practically 
ally  questions  were  eliminated  from  the  case  except  the 
one  in  reference  to  the  position  in  which  Harriette  Robert- 
son, or  Hogeboom,  was  placed  relatively  to  the  plaintiff 
by  the  transaction  which  resulted  in  a  deed  to  her  from 
Louis  Waldo,  whether  the  conveyance  was  made  to  her  of 
the  title  for  him,  or  was  there  sufficient  evidence  to  show 
tliat  the  conveyance  was  one  to  her  in  trust  for  him? 
The  rules  of  law  applicable  to  exceptions  to  certain  por- 
tions of  the  testimony  which  were  admitted  subject  to  ob- 
jections, and  also  such  as  are  pertinent  to  the  other  points 
raised  by  the  evidence,  are  well  presented  and  argued  in  the 
briefs  filed  by  counsel  for  the  respective  parties;  but  in  a 
decision  of  the  case,  agreeably  to  our  views,  a  discussion  of 
the  law  points  will  not  be  necessary,  as  we  are  satisfied  that 
a  true  determination  of  the  controversy  may  be  reached 
from  a  consideration  of  the  facts  developed.  The  plaintiff 
testified  in  regard  to  what  were  his  intentions  at  the  time 
he  purchased  the  land  and  had  the  conveyance  made  to  his 
daughter,  all  of  which  testimony  was  objected  to  by  de- 
fendants as  incompetent,  and  admitted  subject  to  the  ob- 
jections. Granting  that  it  was  competent,  which  we  do 
not  decide,  we  have  the  following: 

Q.  To  whom  was  the  land  deeded?  Who  was  the 
grantee  named  in  the  deed  ? 

A.  I  had  it  deeded  to  my  younger  daughter. 

Q.  What  is  her  name? 

A.  Harriette. 

Q.  How  old  was  she  at  that  time? 

A.  I  think  fifteen  or  sixteen. 

Q.  Did  she  afterwards  marry;  and  if  so,  who? 

A.  Yes,  sir. 
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Q.  Now,  Mr.  Hogeboom,  you  may  state  what  your  ob- 
ject was  in  having  it  deeded  to  your  daughter. 

A.  Now  it  is  a  good  while  ago,  and  it  is  almost  impos- 
sible for  me  to  state  what  my  object  was.  I  suppose^  I 
guess  at  that  time  we  had  some  object  in  it.  Maybe  a 
matter  of  convenience  or  something  of  that  kind ;  but 
positively  I  could  not  go  back  and  say  just  what  my  object 
was.  I  took  it  as  a  matter  of  convenience  more  than  any- 
thing else. 

Q.  You  may  state  what  your  intentions  were  at  the  time 
in  having  it  deeded  to  her. 

A.  I  cannot  say  what  the  intention  was,  unless  it  was  to 
keep  me  from  trading  it  off,  or  making  general  dealing 
with  it  in  other  matters.  It  is  property  I  expected  to  keep 
and  hold  onto  without  making  any  sale,  or  entering  it  into 
any  other  trade  I  was  then  making.  I  do  not  know  any 
other  object  I  could  have  had.  It  might  be  a  barrier  with 
me  on  that  point. 

It  was  also  shown  that  the  plaintiff  occupied  the  land 
during  one  or  two  years  after  the  purchase  and  improved  it 
to  some  extent;  that  thereafter  for  a  number  of  years  he 
had  apparent  control  of  it  and  leased  it  to  different  persons 
and  collected  the  rent.  On  the  other  hand,  the  evidence 
discloses  that  his  daughter  Harriette,  to  whom  the  deed  was 
made,  was,  at  the  time  of  such  conveyance  to  her,  a  minor; 
that  she  remained  with  him  until  her  marriage  to  Robert- 
son; that  in  1879,  after  her  death,  which  occurred  in  1875, 
plaintiff  was  appointed  guardian  for  the  defendants,  the 
children  of  his  daughter,  who  were  then  minors,  and  on 
June  30  filed  a  petition,  as  such  guardian,  in  the  district 
court  of  Douglas  county,  which  was  as  follows: 

"Now  comes  Richard  Hogeboom,  guardian  of  the  above 
named  persons,  and  represents  unto  said  court  that  said 
Richard  H.  Robertson  is  a  minor  under  the  age  of  twenty- 
one  years ;  that  said  Elizabeth  Robertson  is  also  a  minor 
under  the  age  of  eighteen  and  unmarried;  that  John  Rob- 
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ertsoD  is  a  minor  under  the  age  of  twenty-one  years,  and 
that  said  Bertha  Robertson  is  also  a  minor  under  the  age 
of  eighteen  and  unmarried ;  that  the  father  and  mother  of 
said  minor  persons  are  dead;  that  on  or  about  the  16th 
day  of  September,  A.  D.  1879,  your  petitioner  was  duly 
appointed  guardian  of  the  persons  and  property  of  said 
minors,  and  is  still  such  guardian ;  that  the  only  estate, 
real  or  personal,  belonging  to  said  minors  consists  of  forty 
acres  of  land,  or  thereabouts,  situated  in  Douglas  county, 
and  state  of  Nebraska,  described  as  follows,  to-wit :  The 
nortlieast  quarter  of  the  northeast  quarter  of  section  5,  in 
township  15  north,  of  range  13  east  of  the  6th  principal 
meridian;  that  there  are  no  improvements  or  buildings  on 
said  land,  but  nearly  the  entire  land  is  under  cultivation 
and  yields  an  annual  income  of  about  $100;  that  said 
minors  liave  no  other  means  of  support,  except  as  fur- 
nished by  your  petitioner,  who  is  the  grandfather  of  said 
minors;  that  there  is  a  large  sum  against  said  land  for 
taxes  assessed  thereon  for  several  year^,  for  which  said  land 
has  l>een  sold  by  the  county  treasurer  of  said  Douglas 
county  and  which  is  subject  to  redemption^  that  the  an- 
nual taxes  of  levy  against  said  land  is  about  the  sum  of 
$50;  that  the  value  of  said  land  is  about  the  sum  of  $1,600 ; 
tiiat  said  minors  have  no  other  means  with  which  to  re- 
deem said  land  from  sale  for  said  delinquent  taxes,  nor  pay 
such  annual  taxes;  that  the  whole  amount  required  to  sat- 
isfy said  delinquent  and  other  taxes  is  about  the  sum  of 
$850.  Your  petitioner  therefore  asks  the  court  to  grant 
your  petitioner  a  license  to  sell  such  land,  or  such  portion 
thereof  as  may  be  sold  separately  without  injury,  to  pay 
said  delinquent  and  other  taxes,  and  for  the  support  and 
education  of  said  children,  or  that  said  court  make  an  order 
authorizing  your  petitioner  to  raise  said  money  by  a  mortr 
gage  on  said  land,  as  shall  to  said  court  appear  for  the  best 
interest  of  all  persons  interested  in  said  land. 

"Richard  Hogeboom." 
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^'  I,  Richard  Hogeboom,  depose  and  say  I  am  the  guard- 
ian named  in  the  forgeoing  petition,  and  know  all  the 
facts  set  forth  therein  personallj,  and  that  the  same  are 
true.  Richard  Hogeboom. 

^'Signed  in  my  presence  and  sworn  to  before  me  this  30th 
day  of  June,  A.  D.  1883.  Wm.  H.  Ijams,  Clerk:* 

It  will  be  noticed  that  this  petition  is  verified  positively. 
Pursuant  to  this  application,  notice  of  its  pendency  was 
given  by  publication,  and  at  the  hearing  he  was  licensed 
to  mortgage  the  land,  whicii  he  did,  securing  a  loan  for 
$1,000.  The  mortgage  recites  the  proceedings  of  the 
court,  the  granting  of  the  license,  and  is  signed  by  plaintiff 
in  his  capacity  as  guardian  of  the  defendants.  The  mort- 
gage was  afterwards  foreclosed,  but  only  one-fourth  of  the 
land  sold  under  the  decree,  the  amount  realized  from  such 
sale  being  |3,000,  of  which  sum  there  remained,  after  the 
satisfaction  of  the  decree  in  the  foreclosure  suit,  the  sum  of 
$1,771.61,  which  was  ordered  by  the  court  to  be  paid  to 
plaintiff  as  the  guardian  of  defendants,  and  which  he  re- 
ceived and  receipted  for  as  such  guardian.  The  $1,000, 
the  proceeds  of  the  loan  the  payment  of  which  this  mort- 
gage was  given  to  secure,  were  expended  in  satisfying  the 
claim  of  one  Wilson  Reynolds  in  the  sum  of  $925,  delin- 
quent taxes  and  interest,  Reynolds  having  received  a  tax 
deed  for  the  land.  On  payment  of  the  above  considerap 
tion  he  and  his  wife  executed  a  quitclaim  deed  of  the  land 
to  these  defendants  as  grantees.  There  is  further  evidence 
detailing  conversations  had  with  the  plaintiff  by  witnesses 
in  which  he  made  statements  regarding  the  ownership  of 
the  land,  recognizing  the  defendants'  interest  as  claimed  in 
their  answer.  This  is  a  summary  of  the  salient  points  in 
the  testimony.  There  are  other  and  further  facts  and  mi- 
nor details  of  the  evidence  which  we  will  not  quote,  but  a 
careful  perusal,  analysis,  and  consideration  of  all  the  facts 
and  circumstances  disclosed  in  the  testimony,  attach ing  and 
allowing  due  weight  to  all  the  acts  and  statements  of  all 
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the  parties  involved  or  concerned  in  the  transaction  respect- 
ing this  land  from  its  inception  to  its  close^  as  9et  forth  in 
the  record  before  us, satisfies  us  that  the  conclusion  arrived 
at  by  the  trial  judge  and  judgment  based  thereon  were  true 
and  just  and  supported  by  the  weight  of  the  evidence;  and, 
although  the  evidence  may  be  truly  said  to  be  conflicting, 
we  can  discover  no  valid  reason  for  disturbing  them. 

Affirmed. 


E.  A.  Wonderlick  et  al.  v.  Fannie  C.  Walker. 

FiLKD  bKPTBMBEB  19,  1894.     No.  5597. 

1.  Executions:    Liability    of    Plaintiff   fob    Directing 

Wrongful  Levy:  Sheriffs  and  Constables:  Bonds: 
Sureties.  Where  the  goods  of  B  are  wrongfaUj  levied  npoo 
and  sold  on  an  execution  and  attachment  against  A,  and  the 
plaintiffs  in  those  actions  directed  the  levy  and  sale  and  indem- 
nified the  officer,  they  are  jointly  liable  with  him  and  his  sure- 
ties for  the  wrong.  Former  decision  of  this  branch  of  the  case 
followed  and  adhered  to.  (See  Walker  v,  Wonderlick,  33  Neb., 
504.) 

2.  Bullngs  on  Evidence:  Bbvibw:  Assignments  of  Error. 

In  order  to  obtain  a  review  in  this  court  of  the  action  of  a  trial 
court  in  the  admission  or  rejection  of  testimony,  the  portion  of 
the  testimony  in  which  it  is  claimed  the  error  occurred  must  be 
specifically  and  definitely  described  or  pointed  out  in  the  assign- 
ment in  the  petition  in  error. 

&  Instructions :  Review:  Assionm ents  of  Error.  Where  the 
errors  claimed  to  have  been  committed  by  the  trial  court,  either 
in  the  giving  or  refusing  certain  instructions,  are  grouped  in  one 
assignment  in  the  petition  in  error,  they  will  be  examined  no 
further  than  to  determine  that  one  of  the  instructions  given  was 
proper  and  unobjectionable,  or  one  of  those  refused  was  rightly 
refused. 

4.  Review :  Suffioienct  of  Evidence.  Where  there  is  sufficient 
evidence  to  sustain  the  finding  of  a  jury,  such  finding  will  not 
be  disturbed  unless  it  is  clearly  wrong. 
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Error  from  the  district  court  of  Gage  county.     Tried 
below  before  Baboock,  J. 

8.  Rinaker^  Jf2.  &  Bibb  and  Miokarda  &  Prout,  for  plaint- 
iffs in  error. 

A.  Hardy,  contra, 

Harrison,  J. 

Fannie  C.  Walker,  plaintiff  in  the  district  court  of  Gage 
county  and  defendant  in  error  here,  commenced  her  action 
in  that  court  against  plaintiffs  in  error,  alleging  in  her  }>e- 
tition  that  E.  A.  Wonderlick  was  a  constable  in  and  for 
Blue  Springs  township,  in  Gage  county,  and  Lewis  Born- 
gasser,  George  Poffeubarger,  and  George  B.  Johnson  were 
hiB  bondsmen  on  his  official  bond  as  buch  constable,  and 
that  the  Blue  Springs  Bank  caused  an  attachment  to  be 
issued  in  an  action  commenced  by  it  against  one  S.  T. 
Walker,  and  placed  the  writ  so  issued  in  the  hands  of  E. 
A.  Wonderlick  for  service;  that  Black  Bros,  had  thereto- 
fore obtained  a  judgment  againt  S.  T.  Walker  and  caused 
an  execution  to  be  issued  thereon  and  delivered  to  E.  A. 
Wonderlick  for  levy;  that  the  plaintiff  Fannie  Walker 
was  then  the  owner  and  in  possession  of  a  stock  of  grocer- 
ies and  some  fixtures  necessary  and  appropriate  for  carry- 
ing on  a  grocery  business;  that  on  February  18,  1890,  the 
stock  and  fixtures  were  in  a  store-room  in  Blue  Spriugs,  in 
Gage  county,  then  occupied  by  her,  and  in  which  she  was 
engaged  in  and  carrying  ou  the  business  of  a  retail  grocer 
with  the  goods,  and  had  a  fair  trade;  that  the  constable,  E. 
A.  Wonderlick,  under  and  following  directions  given  him 
by  the  Blue  Springs  Bank  and  Black  Bros.,  and  having 
been  indemnified  by  them,  levied  the  writ  of  attachment 
and  of  execution  against  S.  T.  Walker  on  her  stock  of 
groceries  and  sold  them,  or  what  remained  in  his  hands 
after  returning  to  her  a  quantity  of  goods  of  the  value  of 
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|250,  and  at  the  time  of  the  levy  closed  her  store  and 
ruined  her  business^  all  to  her  damage  in  the  sum  of 
$511.33,  for  which  sum  with  interest  she  demanded  judg- 
ment. The  Blue  Springs  Bank  answered  the  petition, 
denying  the  ownership  of  Fannie  Walker  in  the  stock  of 
goods  and  fixtures,  and  alleging  that  they  belonged  toS.  T. 
Wulker,  the  defendant  in  the  attachment  suit  and  judg- 
ment debtor  against  whom  the  execution  levied  by  the  de- 
fendant Wonderlick  issue<l;  that  S.  T.  Walker  was  the 
husband  of  Fannie  Walker,  and  he  had  attempted  to  con- 
vey the  goods  to  her  for  the  purpose  of  cheating  and  de- 
frauding his  creditors,  and  among  them  the  Blue  Springs 
Bank  and  Black  Bros.,  and  further  generally  denying  each 
and  every  other  allegation  not  expressly  admitted  or  de- 
nied. There  were  some  further  statements  in  the  answer^ 
but  it  will  not  be  necessary  to  notice  or  quote  them  here. 
The  answer  of  Black  Bros,  was  substantially  the  same  as 
that  of  the  bank,  or  its  effect  was  to  raise  the  same  issues. 
The  answer  of  the  parties  who  were  declared  against  as 
signers  of  the  official  bond  of  Wonderlick  was  that  they 
had  signed  the  bond  with  the  express  promise  and  agree- 
ment that  two  other  persons^  whose  names  were  found 
written  in  the  body  of  the  bond,  should  also  sign,  and  that 
it  was  not  to  be  binding  and  not  to  be  delivered  to  the  clerk 
until  the  signatures  of  such  persons  were  attached  to  it 
Tliat  the  promised  signatures  were  never  obtained.  There 
was  also  a  denial  of  each  and  every  statement  of  the  peti- 
tion. Wonderlick's  answer  admitted  that  he  was  constable 
at  the  time  stated  in  the  petition,  and  in  its  further  state- 
ments and  substance  raised  practically  the  same  issues  as 
the  answers  of  the  bank  and  Black  Bros.  The  reply  of 
Fannie  C.  Walker  was  a  general  denial  of  all  new  matter 
contained  in  the  answers.  Of  the  issues  presented  by  the 
pleadings  there  was  a  trial  to  the  court  and  a  jury,  a  verdict 
for  Fannie  C.  Walker  in  the  sum  of  $773.03,  from  which 
she  filed  a  remittitur  of  $189.24,  and  after  separate  motions 
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for  new  trial,  filed  in  behalf  of  the  respective  defendants^ 
had  been  iieard  and  overruled,  the  court  entered  judgment 
for  Fannie  C.  Walker  in  the  sum  of  $583.79.  The  de- 
fendants in  the  district  court  have  brought  the  case  to  this 
court  on  petition  in  error  for  review. 

The  first  assignment  of  error  argued  in  the  brief  of 
plaintiff  which  we  will  notice  is  that  ''there  was  a  mis- 
joinder of  parties  defendant  in  this  case,  as  appears  by  the 
plead kigs  and  the  evidence."  Wlien  this  case  was  insti- 
tuted by  Fannie  C.  Walker  the  defendants  filed  separate 
demurrers  to  the  petition,  stating,  as  grounds  for  the  de- 
murrers, first,  that  several  causes  of  action  were  improperly 
joined;  second,  that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Wonderlick's  de- 
murrer was  overruled  and  the  demurrer  of  the  others  sus- 
tained, and  the  suit  dismissed  in  so  far  as  it  related  to  them. 
A  review  of  the  decision  of  the  district  court  in  a  proceed- 
ing in  error  in  this  court  from  such  action  resulted  in  the 
judgment  of  the  lower  court  as  to  all  but  Wonderlick  being 
reversed  and  the  case  remanded  for  further  proceedings* 
It  was  then  held :  ''  Where  an  officer  with  process  against 
the  property  of  A  seizes,  by  virtue  thereof,  the  property  of 
B,  he  is  guilty  of  official  misconduct,  for  which  he  and  hia 
sureties  are  liable  on  his  official  bond.  Where  the  goods 
of  B  are  wrongfully  levied  upon  and  sold  on  an  execution 
and  attachment  against  A,  and  the  plaintiffs  in  those  actions 
directed  the  levy  and  sale  and  indemnified  the  officer,  they 
are  jointly  liable  with  him  and  his  sureties  for  the  wrong." 
This  branch  of  the  case  is  reported  in  33  Neb.,  504.  We 
are  satisfied  with  the  conclusions  therein  reached  and  the 
doctrine  announced,  and  that  the  proof,  as  developed  during^ 
the  subsequent  trial  of  the  case,  substantiated  the  allega- 
tions of  the  petition  in  reference  to  the  part  taken  by  the 
creditors,  who  were  defendants  in  this  suit,  in  causing  the 
levy  to  be  made,  and  consequently  that  there  was  no  mis- 
joinder of  parties.  (See,  also,  Murray  v.  Mace,  41  Neb.,  60.) 
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The  next  assignment  which  claims  our  attention  is  that 
^^  the  court  erred  in  allowing  the  witnesses  S.  T.  Walker 
and  G.  B.  Turner  to  testify  to  conversations  had  with  the 
defendant  Wonderlick,  plaintiff  herein,  out  of  the  hearing 
of  the  plaintiffs  herein  and  to  their  prejudice."  It  has 
been  repeatedly  held  by  this  court  that  in  order  to  obtain  a 
review  of  alleged  errors  of  a  district  court,  in  the  admis- 
sion or  rejection  of  testimony,  the  errors  complained  of 
must  be  specifically  pointed  out  or  designated  in  the'  peti- 
tion in  error.  The  above  assignment  fails  to  fulfill  the  i-e- 
quirements  of  this  rule,  in  that  it  refers  to  conversations 
testified  to  in  some  portion  of  the  testimony  of  the  two 
witnesses  named  in  the  assignment,  without  stating  in  what 
portion  of  the  evidence  of  either  it  will  be  found,  or  giving 
the  subject  of  the  conversation,  or  giving  the  page  of  the 
bill  of  exceptions  where  it  appears  or  the  numbers  of  the 
questions  objected  to,  or  in  any  manner  making  more  tlian 
a  general  allusion  to  the  evidence,  the  court's  admission  of 
which  it  is  sought  to  review.  This  is  not  sufficient.  The 
same  rule  will  apply  to  and  govern  the  other  errors  which 
it  is  argued  the  court  committed  in  the  admission  of  certain 
portions  of  tlie  testimony,  as  the  only  reference  made  to 
them  in  the  petition  in  error  is  the  general  one  that  "  the 
court  erred  in  overruling  the  objection  of  these  plaintiffs, 
and  each  of  them,  to  incompetent,  irrelevant,  and  immaterial 
evidence  offered  by  the  defendant  herein/'  This  is  insuffi- 
cient to  call  for  a  review  of  the  points  presented  in  the 
brief. 

The  eighth  and  ninth  assignments  of  error  referred  to 
the  giving  and  refusing  certain  instructions,  quoting  them 
by  numl)er  and  grouping  those  given,  to  which  exceptions 
were  taken  and  preserved  together  in  one  paragraph,  and 
also  those  refused  in  another  paragraph  of  the  assignments 
in  the  petition  in  error.  We  have  carefully  examined  the 
instructions  given  which  are  described  by  numbers  in  the 
eighth  assignment  and  also  those  referred  to  in  the  ninth 
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assignment  as  refused,  and  feel  fully  convinced  that  some 
of  the  instructions  given  named  in  the  eighth  assignment 
were  directly  in  point,  pertinent  to  the  issues,  and  proper 
to  be  given,  and  at  least  one  of  the  list  of  refused  was 
correctly  so  discarded  and  not  given,  and  in  accordance 
with  the  settled  rule  of  this  court  the  objection  to  the  in- 
structions need  not  be  further  cx>nsidered. 

The  only  other  assignment  of  error  which  is  insisted 
upon  in  the  argument  of  counsel  for  plaintiffs  in  error  in  the 
briefs  filed  is  that  ''the  verdict  in  said  case  was  contrary 
to  the  law  and  the  evidence  and  not  supported  thereby." 
The  evidence  adduced  bearing  upon  the  sale  of  the  prop- 
erty in  controversy  from  S.  T.  Walker,  the  husband,  to 
Fannie  C.  Walker,  the  wife,  whether  bona  fide  or  fraudu- 
lent, the  main  issue  in  the  case  to  be  determined  by  the 
jury,  was  conflicting,  and  the  question  raised  was  for  the 
jury  to  answer,  which  they  did  by  a  finding  on  this  point 
in  favor  of  the  plaintiff  Fannie  C.  Walker,  that  the  sale 
to  her  was  made  in  good  faith  and  was  in  all  particulars 
an  honest  and  actual  transaction,  and  the  evidence  was 
sufficient  to  support  such  a  finding  on  this  branch  of  the 
case,  and  hence  it  will  not  be  disturbed. 

The  verdict  of  the  jury  was  for  the  sum  of  |773.03,  from 
which,  before  judgment  was  rendered,  there  was  remitted 
by  the  plaintiff  Fannie  C.  Walker  the  sum  of  $189.24, 
which  we  presume  was  meant  to  include  either  the  value 
of  the  goods  returned  by  the  constable  to  Mrs.  Walker  or 
the  amount  allowed  by  the  jury  as  damages  to  her  business 
caused  by  closing  the  store  and  depriving  her  of  the  use  of 
the  goods.  There  was  a  total  lack  of  evidence  upon  which 
to  predicate  any  calculation  of  damages  on  the  claim  for 
loss  occasioned  by  the  shutting  up  of  the  store  and  stop- 
ping the  business.  Mrs.  Walker  did  not  show  that  she 
had  lost  anything  from  this  source;  hence,  whatever  sum 
was  contained  in  the  verdict  of  the  jury  as  an  estimate  of 
the  damages  for  the  loss  of  business  was  not  sustained  by 
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the  evidence  and  erroneous.  Mrs.  Walker,  in  her  petition, 
stated  that  the  property  seized  by  the  constable  was  of  the 
value  of  $511.33;  that  there  was  returned  to  her,  by  him, 
goods  worth  |250.  According  to  this  the  value  of  the 
stock  and  fixtures  retained  by  the  constable  and  sold  was 
$261.33,  for  which  sum  and  interest  the  evidence  was  suf- 
ficient to  sustain  a  verdict  in  favor  of  Mrs.  Walker.  The 
judgment  rendered  in  the  sum  of  $583.79  contains,  as  one 
of  its  elements,  an  item  of  $250  with  interest  at  seven  per 
cent  per  annum  from  February  18,  1890,  to  February, 
1892,  or  $285.  This  $250,  whether  looked  upon  as  flam- 
ages  for  closing  the  store  and  stopping  the  business,  or  as 
the  value  of  goods  returned,  was  not,  according  to  the 
pleadings  and  evidence,  a  proper  item  to  include  in  the 
verdict  or  judgment  for  Mrs.  Walker,  hence  we  conclude 
that  it  must  be  deducted  from  the  amount  of  the  judgment 
or  the  plaintiffs  in  error  awarded  a  new  trial.  The  plaint- 
iff in  the  district  court,  Mrs.  Walker,  may  file  within 
forty  days  a  remittitur  of  the  sum  of  $285,  of  the  date  of 
the  judgment  in  this  case,  March  23,  1892,  and  the  judg- 
ment will  then  stand  affirmed.  If  such  lemittitur  is  not 
filed  within  the  time  stated,  the  judgment  is  reversed  and 
the  cause  remanded  for  further  proceedings. 


Judgment  accjordingly. 


41    812  — 

46  _182| 
41  818 
50    f>20 

si  ^  .      Sophia  Lowe,  appellee,  v.  John  Riley  et  al.,  ap- 
pellants, Impleaded  with  Geobge  A,  Hoag- 

LAND   et  al.,  appellees. 

Filed  Sbptsmbeb  19, 1894.    No.  5401. 

1.  Bill  of  Exoeptions :  Review.  A  bill  of  exoeptiona  mast  oon- 
tain  all  the  evidence  upon  which  questions  of  fiict  are  to  be  deter- 
mined, a  reference  in  sach  bill  to  eyidence  to  be  found  by  refer- 
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ence  to  another  bill  filed  in  an  independent  case  not  being 
sufficient 

2.  Appeal  from  Order  Appointing  Receiver:  Review: 
Bill  of  Excepttons.  Where  there  is  not  snch  a  bill  of  ex- 
oepfcions  as  will  permit  of  a  consideration  of  the  facta  npon  the 
evidence,  and  where  the  averments  of  the  petition  for  a  re- 
ceiver were  in  no  way  denied  except  by  affidavits  used  as  evi- 
dence, the  rights  of  the  parties  must  be  determined  solely  upon 
the  allegations  of  the  petition  accepted  as  true. 

Appeal  from  the  district  court  of  Douglas  oountj. 
Heard  below  before  Doane,  J. 

A.  C.  Read,  for  appellants. 

Chaa.  E.  Clapp,  Clinton  N.  Powell,  James  B.  Meikle, 
Oregon/y  Day  &  -Day,  Cornish  &  Rob&tsony  and  Stoitzler 
A  Mcintosh^  for  appellees. 

Ryan,  C. 

This  is  an  appeal  from  an  order  appointing  a  receiver 
after  a  decree  of  foreclosure  of  certain  mortgages  and 
mechanics'  liens.  On  appeal  the  decree  just  referred  to 
was  affirmed.  (Vide  Hoagland  v,  Lowe,  39  Neb.,  397.) 
The  application  for  receiver  was  by  petition.  There  ap- 
pears to  have  been  no  answer  or  other  adverse  pleading 
filed,  and  the  trial  was  upon  utlidavits  and  other  evidence 
in  writing.  For  this  other  evidence  reference  is  made  in 
the  bill  of  exceptions  herein  contained  to  a  bill  of  excep- 
tions used  in  Hoagland  v,  Loioe,  supra.  If  there  was  in 
anotiier  case  evidence  material  and  relevant  to  the  matters 
presented  by  appeal  in  this,  such  evidence  should  have  been 
embodied  in  the  bill  of  exceptions  settled  herein.  We  are 
aware  of  no  rule^whicli  in  effect  authorizes  a  district  judge 
for  certain  purposes  in  this  court  to  consolidate  entirely 
different  actions  or  bills  of  exceptions  in  cases  docketed 
independently  of  each  other.  As  it  is  evident  that  to  a 
consideration  of  all  the  evidence  introduced  reference  must 
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be  had  to  the  bill  of  exceptions  io  another  case  already  de- 
termined, we  must  decline  to  consider  this  appeal  upon  the 
evidence.  The  petition,  upon  which  alone  this  appeal  must 
be  determined,  presented  sufficient  grounds  for  the  appoint- 
ment of  a  receiver  in  an  ordinary  action  wherein  a  decree 
had  already  been  entered  from  which  an  appeal  had  been 
taken.     The  judgment  of  the  district  court  is 

Affirmed. 
Irvine,  C,  not  sitting. 


Merrill  H.  Oomstock  v.  Jambs  S.  Cameron  et  al. 

Filed  Skptembbb  19, 1894.     No.  6317. 

Action  on  Builder's  Bond:  Admissibility  of  Records  of 
Lien  and  Dkcbbe  Ovbb  Objection  of  Surety.  Where 
the  andertaking  of  asarety  was  that  bmldings  shoald  be  erected 
by  his  principal  apon  certain  real  property  and  the  same  turned 
OTer  finee  from  incumbrance,  proper  records  showing  the  filing 
of  daims  for  mechanics'  liens,  and  a  decree  establishing  the 
same  as  daimed,  are  admissible  as  proof  of  the  existence  of 
liens  against  said  property  in  a  suit  against  the  surety  on  his 
undertaking,  notwithstanding  the  fact  that  such  surety  was 
ndther  named  in,  nor  made  a  party  to,  the  proceedings  eri- 
denced  by  such  records. 

Error  from  the  district  court  of  Douglas  county.   Tried 
below  before  Irvine,  J, 

The  opinion  contains  a  statement  of  the  case. 

Kennedy  &  Learned^  for  plaintiff  in  error : 
The  court  erred  in  admitting  in  evidence  the  record  of 
the  foreclosure   proceeding.    {Dorsey  v.  MoOee^  30  Neb., 
670;  1  Greenleaf,  Evidence  [14th  ed.],  sec.  522.) 

A  surety  is  bound  in  the  manner  and  to  the  extent  pro- 
vided in  the  obligation  executed  by  him,  and  no  further. 
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{Brennan  v.  Clark,  29  Neb,,  385;  Simonaon  v.  Thoii,  31 
N.  W.  Rep.  [Minn.],  861;  MUler  v.  Stewart,  9  Wheat 
[U.  S.],  703;  Judah  v.  Zimmerman,  22  Ind.,  392;  Eyan 
V.  Ih'usteea  of  Shawneetown,  14  111.,  24;  Wheeler  &  Wilson 
Mfg.  Co.  V.  Brown,  25  N.  W.  Rep.  [Wis.],  427,  26  N.  W. 
Rep.  [Wis.],  564;  Bowers  v.  Cobb,  31  Fed.  Rep.,  678; 
Orescent  Brewing  Co, ».  HandUey,  7  So.  Rep.  [Ala.],  912.) 

Breokenridge,  Breckenridge  &  Orofoot  and  John  Q. 
Burgner,  contra. 

Ryan,  C. 

The  plaintiff  in  error  complains  of  a  judgment  against 
him  rendered  by  the  district  court  of  Douglas  county  upon 
the  verdict  of  a  jury.  The  cause  of  action  was  that  on 
June  29|  1887,  the  firm  of  Norling  &  Reynolds,  contract- 
ors and  builders,  as  principal,  and  M.  H.  Comstock,  as 
surety^  made  their  bond  to  J.  S.  Cameron  in  the  penal  sum 
of  $700.  The  conditions  of  this  bond  were  that  the  said 
firm  of  builders  should  furnish  all  the  materials  and  per- 
form all  the  labor  in  connection  with  the  erection  of  two 
buildings  on  a  lot  therein  described,  and  turn  over  said 
buildings  free  from  liens  for  labor  or  material  furnished 
through  said  Norling  &  Reynolds.  The  breach  alleged 
was  that  the  said  firm  of  builders  incurred  divers  obliga- 
tions for  material  used  in  the  construction  of  said  build- 
ings, for  which  mechanics'  liens  had  been  filed  against  the 
property  improved,  which  were  afterward  established  and 
ordered  enforced  as  liens,  notwithstanding  all  the  defenses 
which  plaintiff  could  and  did  interpose. 

The  first  question  presented  is  that  the  court  erred  in 
admitting  in  evidence  the  records  showing  the  filing  of 
liens  just  referred  to  in  connection  with  the  decree  estab- 
lishing the  same,  supplemented  with  an  order  of  sale  issued 
upon  said  decree  for  the  collection  of  the  amounts  thereby 
established  as  liens,  by  a  sale  of  the  property  improved. 
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These  records  and  the  order  of  sale  were  not  admissible, 
-because  the  plaintiff  in  error  was  thereby  bound  on  account 
of  privity  between  himself  and  his  principals.  He  could 
not  properly  be  made  a  party  to  the  proceedings  for  the 
foreclosure  of  the  liens  prayed  for,  and  hence  was  properly 
omitted  therefrom;  but  his  undertaking  was  that  the  prop- 
erty should  be  turned  over  free  from  liens  on  account  of 
labor  or  material  furnished  through  his  principals.  The 
substantive  fact  to  be  established  was  the  existence  of  liens 
against  the  property  improved,  and  there  was  no  competent 
proof  of  this  fact  possible  except  by  the  introduction  of 
the  records  themselves,  or  the  substitute  therefor  by  copy 
authorized  by  statute.  The  plaintiff  in  error  contracted 
that  no  such  lien  against  the  property  should  be  permitted 
to  exist.  These  records  showed  that  they  did  exist,  and 
at  the  time  of  the  trial  had  been  duly  established  by 
proper  proceedings  in  rem.  The  rnle  applicable  is  thus 
stated  in  section  527  of  Greenleaf  on  Evidence:  "A  judg- 
ment, when  used  by  way  of  inducement  or  to  establish  a 
collateral  fact,  may  l)e  admitted,  though  the  parties  are  not 
the  same.  Thus,  the  record  of  a  conviction  may  be  shown 
in  order  to  prove  the  legal  infamy  of  a  witness.  So  it  may 
be  shown  in  order  to  let  in  the  proof  of  what  was  sworn  at 
the  trial  or  to  justify  proceedings  in  execution  of  the  judg- 
ment. So  it  may  be  used  to  show  that  the  suit  was  deter- 
mined; or,  in  proper  cases,  to  prove  the  amount  which  a 
principal  has  been  compelled  to  pay  for  th6  default  of  his 
agent;  or  the  amount  which  a  surety  has  been  compelled 
to  pay  for  the  principal  debtor;  and,  in  general,  to  show 
the  fact  that  the  judgment  was  actually  rendered  at  such 
a  time  and  for  such  an  amount.'^  In  sections  538  and  539 
of  the  same  text-work  will  be  found  still  further  illustra- 
tions of  the  admissibility  of  evidence  of  this  character  for 
the  purposes  indicated.  There  was,  therefore,  no  error  in 
admitting  in  evidence  the  record  of  the  mechanic's  lien 
filed,  and  the  decree  for  its  enforcement.     The  order  of  sale 
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founded  upon  the  decree  for  the  enforcement  of  the  several 
liens  established  was  also  admissible,  coupled  as  it  was  with 
the  sheriff's  return  thereon,  and  oral  evidence  showing  pay- 
ment and  satisfaction  thereof  by  the  obligee  named  in  the 
bond  upon  which  the  plaintiff  in  error  was  surety.  The 
bond  misdescribed  the  premises  upon  which  the  buildings 
were  to  be  erected.  It  was  pleaded  aqd  proved  that  the 
principals  named  in  the  bond  had  undertaken  to  erect  no 
other  buildings  for  the  obligee  than  those  situated  upon 
^lie  property  described,  and  that  said  last  named  buildings 
were  those  of  necessity  contemplated  in  the  bond,  though 
the  lot  was  misdescribed.  The  petition  contained  not  only 
proper  averments,  but  as  well  it  contained  an  apposite 
prayer  for  the  amendment  and  enforcement  of  the  bond 
sued  upon  according  to  the  true  intent  of  the  parties.  In 
this  respect  there  was,  therefore,  no  error  in  the  proceed- 
ings of  the  trial  court. 

In  respect  to  other  contentions  of  the  plaintiff  in  error, 
it  is  deemed  sufficient  to  observe  that  the  fact  that  the  title 
of  the  property  improved  was  held  by  Isadore  Cameron 
rather  than  her  husband,  the  obligee  in  the  bond,  is  not 
material,  for  the  ownership  of  the  lot  to  be  improved  is  in 
no  way  referred  to  in  the  bond.  In  a  like  general  way  it 
may  be  observed  that  if  the  alleged  failure  to  render  judg- 
ment against  his  principal,  for  whom  plaintiff  in  error  was 
surety,  had,  by  the  motion  for  a  new  trial  or  otherwise, 
been  presented  to  the  trial  court,  a  proper  order  or  judg- 
ment, if  any  was  necessary,  would  have  resulted.  We 
cannot  seriously  consider  this  objection,  urged  as  it  is  for 
the  first  time  in  this  court  No  error  is  discovered  in  a 
careful  examination  of  the  entire  record,  and  the  judgment 
of  the  district  court  is 

Affirmed. 

Irvine,  C,  took  no  part  in  the  consideration  or  determi- 
nation of  this  case. 
66 
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Richard  C.  Patterson  v.  John  D.  Murphy. 
FiLBD  September  19,  1894.    No.  5900. 

1.  A.  party  whose  cause  of  aotion  is  founded  upon  a 
written  contract  is  limited  as  to  his  rights  by  the  terms  of 
Bach  contract,  and  a  recovery  contrary  thereto  cannot  be  sus- 
tained. 

9.  Contracts  to  Purchase  Real  Estate:  Default  in  Pay- 
ments: Rescission  bt  Vendor:  Action  by  Ybndke  to  Re- 
cover Payments.  Where  a  vendee  had  &iled  to  perform 
according  to  the  terms  of  a  written  ezecntory  contract  for  the 
purchase  of  real  property,  and  the  vendor,  as  was  his  contract 
right,  has  rescinded  such  contract,  the  vendee  cannot  maintain 
an  action  against  the  vendor  for  payments  already  made,  on  the 
ground  that  such  contract  mast,  by  reason  of  such  rescission,  be 
considered  as  never  having  eristed,  for  upon  this  last  aasumptioB 
the  payments  must  be  treated  as  purely  voluntary. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Ferguson,  J. 

The  opinion  contains  a  statement  of  the  case. 

J.  L.  Kcdey^  for  plaintiff  in  error: 

When  a  vendee  enters  upon  the  performance  of  a  con- 
tract to  purchase,  pays  part  of  the  consideration,  and  makes 
inexcusable  default,  he  cannot  maintain.an  action  to  recover 
the  money  so  paid.  {McManus  v,  Bku^kmarr,  60  N.  W. 
Rep.  [Minn.],  230.) 

If  time  is  of  the  essence  of  the  contract  and  there  is  de- 
fault in  payment  without  just  excuse,  and  without  a  waiver 
made  on  sufficient  consideration,  the  court  will  not  afford 
relief  to  the  party  in  default.  {Morgan  v,  Bergen^  3  Neb., 
214;  Horacek  v.  Keebler^  6  Neb.,  355;  Higbie  v.  Farr,  10 
N.  W.  Rep.  [Minn.],  592;  Schumann  v.  Mark,  28  N.  W. 
Rep.  [Minn.],  928;  Austin  v.  Wacks^  15  N.  W.  Rep. 
[Minn.],  409;  Hansohild  v.  Stafford,  25  la.,  428;  Beyn- 
olds  V.  Burlington  &  M.  B.  B.  Co.,  11  Neb.,  186.) 
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J.  /.  (y  Connor y  contra: 

Where  there  is  no  contract  subsisting  between  the  parties, 
the  same  having  been  put  an  end  to  by  the  election  or  re- 
fusal of  the  defendant  to  perform,  the  other  party  may  re- 
cover back  any  money  paid  on  part  performance,  with 
interest  from  the  date  of  the  rescission  of  the  contract. 
{Eaton  V.  Rediek,  1  Neb.,  306;  Raymond  v.  Beamard^  12 
Johns.  [N.  Y.],  274;  Orem  v.  Gh-een,  9  Cow.  [N.  Y.],  46; 
Chitty,  Contracts,  741;  Harris  v.  Bradley,  9  Ind.,  168.) 

Ryan,  C. 

The  petition  filed  in  the  district  court  of  Douglas  county 
on  behalf  of  John  D.  Murphy  against  Richard  C.  Patter- 
son was  in  the  following  language :  '^  Now  comes  the  said 
plaintiff,  and  for  his  cause  of  action  against  said  defendant 
says  that  on  or  about  the  16th  day  of  January,  1885,  he 
purchased  from  said  defendant  lot  3,  in  block  K,  of  Saund- 
ers &  Heimbaugh's  addition,  as  surveyed,  platted,  and  re- 
corded, for  the  sum  of  $200 ;  that  at  the  time  of  the  pur- 
chase of  said  lot  said  plaintiff  paid  said  defendant  the  sum 
of  $80  as  part  payment  on  said  lot  3,  and  said  plaintiff 
entered  into  an  agreement  in  writing  for  the  purchase  of 
said  lot;  that  on  September  25,  1885,  said  plaintiff  paid 
said  defendant  oa  the  purchase  price  of  said  lot  $8  more; 
that  on  or  about  the  13tit  day  of  May,  1886,  said  plaintiff 
tendered  to. said  defendant  the  sum  of  $131.60,  being  the 
amount  in  full  due  on  said  lot,  interest,  and  taxes,  and 
asked  him  for  a  deed  to  said  property,  which  he  refused  to 
accept  or  to  make  a  deed  as  he  agreed  to  do,  but  sold  and 
disposed  of  said  lot  to  other  parties,  whereby  said  plaintiff 
has  been  injured  in  the  sum  of  $88,  with  interest  thereon 
from  May  13,  1886."  The  prayer  of  the  petition  was  for 
judgment  for  the  above  sum  of  $88,  and  interest  from  the 
date  last  named.  Issues  were  duly  joined  between  the  par- 
ties, trial  had  to  a  jury,  on  whose  verdict  judgment  was 
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rendered  in  favor  of  the  defendant  in  error  for  the  snm  of 
$117.19. 

The  contract,  referred  to  in  the  petition,  was  between 
Patterson,  as  party  of  the  first  part,  and  Murphj,  as  party 
of  the  second  part,  and  provided  that  the  sum  of  $200 
should  be  paid  to  entitle  the  second  party  to  a  conveyance, 
of  which  $200,  $80  should  be  due  upon  delivery  of  said 
written  contract,  and  the  balance  should  be  paid  in  monthly 
payments  of  $10  each.  After  a  provision  in  the  contract 
requiring  strict  payment  to  be  made  as  provided,  time  be- 
ing of  the  essence  of  the  contract,  there  followed  this  lan- 
guage: ^^But  in  case  the  said  second  party  shall  fail  to 
make  the  said  payments  aforesaid,  or  any  of  them,  punctu- 
ally and  on  the  strict  terms  and  times  above  limited;  and 
likewise  to  perform  and  complete  all  and  each  of  his  agree- 
ments and  stipulations  aforesaid,  strictly  and  literally,  with- 
out any  failure  or  default,  the  times  of  payment  being  of 
the  essence  of  this  contract,  then  the  party  of  the  first  part 
shall  have  the  right  to  declare  this  contract  null  and  void, 
and  all  rights  and  interest  thereby  created  or  then  existing 
in  favor  of  said  second  party  or  derived  under  this  contract 
shall  utterly  cease  and  determine,  and  the  premises  hereby 
contracted  for  shall  revert  and  revest  in  said  first  party 
without  any  declaration  of  forfeiture  or  act  of  re-entry,  or 
without  any  other  act  of  said  first  party  to  be  performed, 
and  without  any  right  of  said  sec6nd  party  of  reclamation 
or  compensation  for  money  paid  or  improvements  made.'' 
The  theory  of  the  defendant  in  error  is  thus  stated  in  the 
brief  submitted  on  his  behalf:  ''The  failure  of  Murphy 
to  comply  with  his  contract  and  make  the  payments  at  the 
time  agreed  did  not  terminate  the  special  contract,  but  left 
it  optional  with  Patterson  to  do  so.  He  exercised  this 
option  by  the  sale  of  the  lot  to  another  party  at  an  ad- 
vanced price,  putting  it  beyond  his  power  to  fulfill  his  con- 
tract with  Murphy.  Then,  on  the  failure  of  Murphy  to 
pay,  Patterson  chose  to  rescind  the  contract  and  put  an  end 
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to  the  same,  so  that  when  this  action  was  brought  there 
was  no  subsisting  contract  between  the  parties  on  which  the 
money  sought  to  be  recovered  was  paid.  When  Murphy 
tendered  the  amount  due  to  Patterson  and  (lemanded  a  deed 
to  the  property,  Patterson  had  already  canceled  the  con- 
tract, sold  the  property,  and  put  it  bvyond  his  power  to 
fulfill  his  contract  with  Murphy.  Where  there  is  no  con- 
tract subsisting  between  parties,  but  the  ^arne  has  been  put 
an  end  to  by  the  election  or  refusal  of  the  defendant  to 
perform,  the  other  party  may  recover  back  any  money  paid 
on  part  performance,  with  interest  from  the  date  of  thecon- 
tract.^' 

The  case  of  Eaton  v.  Redick,  1  Neb.,  305,  would  seem 
to  sustain  to  some  extent  the  proposition  above  advanced, 
but  we  cannot  believe  that  the  opinion  in  the  case  just  re- 
ferred to  is  a  correct  statement  of  the  law  applicable  to  all 
cases  embraced  within  the  language  employed.  For  in- 
stance, in  the  case  at  bar,  as  has  already  been  shown  by 
quotation  therefrom,  the  written  contract  provided  that  the 
right  of  rescission  by  Patterson,  on  account  of  the  failure 
of  Murphy  to  perform  his  undertakings,  could  be  exer- 
cised by  Patterson  without  any  right  of  feclamation  or 
compensation  for  money  paid  thereby  accruing  to  Murphy. 
From  the  petition  itself  it  is  not  clear  whether  the  pleader 
bases  his  rights  upon  the  written  contract  or  not.  This  is 
immaterial,  however,  for  in  any  event  the  same  result  must 
follow,  though  for  different  reasons.  If  the  plaintiff's 
petition  was  framed  in  reliance  upon  the  written  contract, 
he  should  be  bound  by  all  its  terms,  one  of  which  cut  off 
the  right  to  maintain  this  action.  If  it  was  intended  to 
utterly  ignore  the  written  contract  and  treat  it  as  though  it 
never  had  existed,  it  would  follow  that  the  payments  which 
plaintiff  sought  to  recover  were  mere  voluntary  payments, 
and  that,  therefore,  this  action  could  not  be  maintained. 
{Herman  v.  Edaon,  9  Neb.,  152;  Renfrew  v.  Willi8, 33  Neb., 
98.) 
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It  results,  in  any  view  of  the  case,  that  the  judgment  of 
the  district  court  must  be,  and  it  therefore  is, 

Reversed. 
Irvine,  C,  not  sitting. 


Storz  &  Iler  v.  Andrew  Riley  et  al. 

Filed  September  19,  1894.    No.  5120. 

Conflicting  Evidence:  Review.  Where  there  is  evidenoe  apon 
which  the  jnry  might  have  foaud  for  either  litigant,  the  verdict 
of  a  jury  will  not  be  disturbed  becaase  of  a  doabt  as  to  a  mere 
preponderance  of  the  evidence. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Hopewell,  J.  ^ 

Lake^  Hamilton  &  MaawM^  for  plaintiffs  in  error. 

Cornish  &  Robertson,  contra. 

Ryan,  C. 

In  the  year  1887,  Storz  &  Iler  were  engaged  in  manu- 
facturing and  selling  beer  in  Omaha.  The  firm  of  Murphy 
&  Woodmaniiee,  retail  h'quor  dealers,  bought  largely  of  the 
first  named  firm,  so  that  there  was  due  a  balance  of  $2,263. 
The  firm  first  mentioned  advanced  to  Mr.  Woodmansee  the 
«um  of  $2,800,  with  which  to  buy  out  the  interest  of  Mr. 
Murphy.  Thus  Mr.  Woodmansee  on  November  12,  1887, 
became  indebted  to  Storz  &  Iler  in  the  sum  of  $5,053. 
The  lease  of  the  building,  wherein  was 'the  stock  of  goods 
managed  thenceforth  by  Woodmansee,  was  transferred  to 
Storz  &  Iler,  and  a  license  was  applied  for  and  obtained 
authorizing  said  Storz  &  Iler  to  carry  on  the  liquor  busi- 
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ness  therein  for  one  year.  Mr.  Woodmansee  had  chai^  of 
this  business  and  so  managed  it  that  there  was  finally  a 
balance  due  the  defendants  in  error  of  1(1^400,  for  which 
amount  a  verdict  was  returned  and  judgment  tliereon  ren- 
dered in  the  district  court  of  Douglas  county  against  the 
plaintiffs  in  error.  The  pivotal  question  in  the  trial  was 
whether  or  not  Storz  &  Her  were  principals  for  whom 
Woodmansee  was  acting  simply  as  agent  in  purchasing  liq- 
uors from  the  defendants  in  error.  .  In  his  testimony  Mr. 
Woodmansee  testified  to  the  condition  last  named  being  a 
correct  statement  of  the  relation  which  Storz  &  Her  sus- 
tained to  said  purchase.  This  was  denied  by  Mr.  Storz 
and  Mr.  Her  respectively,  and  both  these  statements  were 
reinforced  by  collateral  evidence.  It  would  subserve  no 
useful  purpose  to  detail  the  evidence  adduced,  for  the  result 
would  be  but  to  show  that  the  jury  might  have  found  for 
•either  plaintiff  or  defendant.  In  this  condition  of  the 
proofs  the  verdict  will  not  be  disturbed  as  unsustained  by 
the  evidence. 

The  testimony  of  Mr.  Woodmansee  was  given  by  depo- 
sition, and  it  is  insisted  that  many  interrogatories  were 
leading.  This  objection  is  well  taken,  and  yet  we  cannot 
see  that  prejudice  therefrom  resulted  to  the  plaintiffs  in 
error.  Of  necessity  the  form  of  questions,  as  well  as  the 
order  in  which  testimony  is  introduced,  must  be  left  to  the 
sound  discretion  of  the  trial  judge.  A  careful  examination 
of  the  record  fails  to  show  that  in  either  of  these  respects 
this  discretion  has  been  improperly  exercised. 
.  The  criticism  of  instructions  is  because  of  technical  use 
of  language  in  referring  to  matters  to  which  the  proofs 
were  directed.  It  is  true,  as  suggested  in  argument,  that 
the  pleadings  were  not  strictly  followed  in  these  matters, 
and  yet  the  jury  could  not  have  been  misled,  for  in  each 
such  case  the  reference  was  to  questions  oi  fact  in  dispute 
in  the  same  language  as  had  been  employed  by  witnesses 
in  giving  evidence. 
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We  fiod  no  error  in  the  record  and  the  judgment  of  the 
difltrict  court  is 

AFFIBli£D. 


Charles  Beindorff,  appellant,  v.  David  Kaufman 
et  au,  appellees. 

FiLKD  Septkmbbr  19, 1894.     No.  5134. 

Duress:  Execution  of  Mobtgagb  by  Parents  Under  Threats 
TO  Prosecute  Son:  Guilt  of  Son:  Compoundiko  Felony. 
As  bearing  npon  the  defense  of  daresB  per  minas  interposed 
against  the  foreclosure  of  a  mortgage,  the  actual  gnilt  of  a  son 
is  not  material  where  his  parents  have  been  compelled  to  make 
snch  mortgage  to  secure  his  debt  by  altematiTo  threats  to  begin, 
and  promises  to  forbear,  a  prosecntion  against  him  solely  condi- 
tioned npon  the  consent  or  reAisal  of  his  parents  to  make  the 
mortgage  demanded. 

Appeal  from   the  district  court  of  Douglas  county* 
Heard  below  before  Hopewell,  J. 

The  opinion  contains  a  statement  of  the  case. 

CouAn  &  MoHugh  and  C  W.HaUer^  for  appellant: 

The  facts  and  circumstances  of  the  case  as  disclosed  hj 
the  record  do  not  in  law  constitute  duress  or  undue  influ- 
ence, {Sanford  v.  Somborgerj  26  Neb.,  295;  Hilbom  v, 
Buciknamy  78  Me.,  482;  Mundy  v.  WhUtemore^  15  Neb.^. 
647;  Somborger  v.  Sanfordy  34  Neb.,  498;  Gompton  v. 
Bunker  HUl  Bank,  96  III.,  301;  Greene  v.  JSeranagey  19 
la.,  461 ;  Landa  v.  Obert,  45  Tex.,  539 ;  Weber  v.  Barrett^ 
25  N.  E.  Rep.  [N.  Y.],  1068;  Harmon  v.  Harmon,  61 
Me.,  227;  Bodine  v.  3Iorgan,  37  N.  J.  Eq.,  426;  Fulton 
V.  Hood,  34  Pa.  St.,  365.) 

The  execution  and  acknowledgment  of  the  mortgage  in 
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question  was  an  act  of  the  will  and  the  judgment  of  the 
grantors, — a  deliberate  conviction,  after  consultation  with 
counsel  and  interchange  of  views  between  themselves  and 
relatives,  of  what  was  best  to  be  done  under  the  circum- 
stances. {Weber  v.  BarreU,  25  N.  E.  Rep.  [N.  Y.],  1068; 
Oreene  v.  Soranage^  19  la.,  466  ;  Harmon  r.  Harmon,  61 
Me.,  227;  York  v.  Hinkle,  60  N.  W.  Rep.  [Wis.],  895; 
Prichard  v.  Sharp,  51  Mich.,  432;  Gates  v.  ShxUta,  7  Mich., 
127.) 

After  the  execution  of  the  mortgage,  the  same  was  rati- 
fied by  the  grantors  and  acted  upon  by  the  grantee,  and 
defendants  cannot  now  insist  upon  a  rescission  of  the  con- 
tract. (Lawson,  Property  Rights,  sec.  2367;  Leake,  Con- 
tracts, 425;  Bodine  v.  Morgan,  37  N.  J.  Eq.,  426;  Sanford 
V,  Soi-nborgevy  26  Neb.,  295;  Maxwell^  Code  Pleading,  pp. 
433-436.) 

L.  D.  Holmes^  contra: 

The  grantors  were  induced  to  make,  execute,  and  deliver 
the  mortgage  in  controversy  through  fear  and  by  threats 
of  appellant  to  prosecute  and  imprison  their  son,  and  by  the 
fraud  and  imposition  practiced  by  appellant's  agents  in  se- 
curing the  same.  The  mortgage  was  also  made  to  stifle 
prosecution,  and  is  illegal  and  void.  (Munson  v.  Carter,  19 
Neb,  293;  Hansen  v.  Beiihelsen,  19  Neb.,  433;  Whelan  v. 
Whe/en,  3  Cow.  [N.  Y.J,  537;  Hugnenin  v.  Baseley,  14 
Ves.  [Eng  ],  273;  Sajids  v.  Sands,  112  111.,  225;  Smith  v. 
Kay,  7  H.  L.  Cases  [Eng.],  779;  Hairis  v.  Carmody,  131 
Mass.,  51 ;  WiUiams  v.  Bayley,  14  L.  T.  Rep.  [Eng.],  802; 
Coffman  v.  Lookout  Bank,AO  Am.  Rep.  [Tenn.],  35;  Eadie 
V.  Slimmon,  S2  Am.  Dec.  [N.  Y.],  396;  Oreene  v.  Scranage, 
19  la.,  461;  Gohegan  v.  Leach,  24  la.,  509;  Singer  Mfg. 
Co.  V.  Rawson,  50  la.,  634;  Line  i\  Blizzard,  70  Ind., 
23;  Foley  v,  Greene,  51  Am.  Rep.  [R.  I.],  419;  Adams  v. 
Irving  Nat.  Bank,  116  N.  Y.,  606;  Story,  Equity  Juris- 
prudence, sees.  239-251,  294;  2  Pomeroy,  Equity  Juris- 
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prudenoe^  sees.  942,  943;  Lomreaan  v.  JokadoUy  44  N.  J. 
Eq.,  93;  IngersoU  v.  Roe,  65  Barb.  [N.  Y.],  346;  Hull- 
horst  V.  Schamer,  15  Neb.,  57;  Fisher  v.  Bishop,  108  N. 
Y.,  25;  Barry  v.  Equitable  Life  Ins.  Co.,  59  N.  Y.,  587; 
Shaw  V.  Reed,  30  Me.,  105;  Roll  v.  Roguet,  4  O.,  419; 
James  v.  Roberts,  18  O.,  548.) 

The  appellees  are  not  estopped  to  make  their  defense. 
An  action  for  relief  on  the  ground  of  frand  may  be  com- 
menced at  anj  time  within  four  jears  after  discovery  of  the 
facts  constituting  the  fnuid,  or  of  facts  sufficient  to  put  a 
person  of  ordinary  intelligence  and  prudence  on  an  inquiry 
which,  i^  pursued,  would  lead  to  such  discovery.  {Parker 
V.  Kuhn,  21  Neb.,  413;  Hellman  v.  Davis,  24  Neb.,  793; 
Wright  v.  Davis,  28  Neb.,  479.) 

Ryak,  C. 

This  action  was  for  the  foreclosure  of  a  mortgage  secur- 
ing the  payment  of  three  promissory  notes  given  by  David 
Kaufman  and  Kaufman  Bros,  to  Charles  Beindorff.  The 
mortgage  was  made  by  Levi  Kaufman  and  his  wife,  the 
parents  of  the  makers  of  said  notes.  The  defenses  inter- 
posed by  the  mortgagors  were  duress,  and  that  the  mort- 
gage was  given  to  compound  a  felony,  alleged  to  have  been 
committed  by  David  Kaufman.  From  a  decree  canceling 
the  aforesaid  mortgage  an  appeal  has  been  taken  to  this 
court. 

On  the  trial  there  was  introduced  evidence,  and  in  this 
court  argument  is  directed  to  the  consideration  that  Levi 
Kaufman,  with  his  associates,  had,  previous  to  the  execu- 
tion of  the  mortgage,  received  transfers  of  all  the  property 
of  which  David  Kaufman  and  Kaufman  Bros,  were  own- 
ers. No  averments  of  the  petition,  however,  warrant  an 
inquiry  as  to  whether  or  not  Levi  Kaufman  held  this 
proi>er[y  as  trustee,  and  whether  or  not  there  were  circum- 
stances which  rendered  it  but  equitable  that  he  should  se- 
cure the  claim  of  appellant     The  action  was  one  simply 
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for  a  foreclosure,  in  which,  after  several  ameudments,  there 
were,  beside  the  usual  averments  in  such  cases,  statements 
as  to  an  extension  of  time  and  the  surrender  of  collaterals 
obtained  by  giving  the  mortgage  in  question.  The  finding 
of  the  trial  court  was  that  there  was  a  sufficient  considera- 
tion to  sustain  the  mortgage^  so  that  it  is  unnecessary  to 
consider  circumstances  other  than  those  tending  to  prove  or 
disprove  that  the  mortgage  was  procured  by  duress,  or  was 
given  in  consideration  of  compounding  a  felony. 

On  the  24th  day  of  December,  1887,  appellant  soM  his 
cigar  and  tobacco  store  in  Omaha  to  Kaufman  Bros.,  a 
firm  composed  of  David  Kaufman  and  Isaac  Kaufman. 
As  part  payment  the  notes  hereinbefore  referred  to  were 
executed,  each  for  the  sum  of  $1,000.  As  security  for  the 
payment  of  these  notes  David  Kaufman  assigned  and  de- 
livered to  appellant  certain  executory  contracts  and  notes. 
These  contracts  had  been  made  by  David  Kaufman  to 
George  M.  Winkleman  and  Thomas  Bethel,  and  provided 
that  upon' payment  of  the  entire  sum  of  $2,600,  evidenced 
by  the  notes  of  Winkleman  and  Bethel  to  David  Kauf- 
man, the  said  Kaufman  would  convey  the  property,  which 
was  the  subject-matter  of  the  contracts,  to  Winkleman  and 
Bethel.  These  executory  contracts  and  these  notes  were 
those  assigned  as  collateral  by  David  Kaufman  to  appel- 
lant. These  executory  contracts  were  never  recorded, 
neither  was  the  assignment  of  them,  and  David  Kaufman, 
taking  advantage  of  this  want  of  notice,  was  able  to,  and 
did,  mortgage  the  land  described  in  the  executory  contracts 
aforesaid  to  John  L.  Miles  on  December  29, 1887.  When 
this  was  discovered  by  appellant's  attorney  he  prepared 
a  complaint  against  David  Kaufman  upon  a  criminal 
charge  under  section  28,  chapter  32^  Compiled  Statutes, 
and  under  section  127  of  the  Criminal  Code.  This  com- 
plaint was  sworn  to  by  Otto  Beindorff,  son  of  appellant. 
With  this  complaint  in  his  possession,  and  two  deeds  neces- 
sary to  cure  defects  in  title  to  the  land  upon  which  a  mort^ 
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gage  was  desired,  appellant's  attornej  and  Otto  Beindorff 
called  on  David  Kaufman.  Mr.  Halier,  the  aforesaid  at- 
torncjy  then  told  David  Kaufman  that  he  had  oomeon  be- 
half of  appellant  with  respect  to  the  notes  in  controversy 
and  to  secure  which  said  Kaufman  had  given  certain  real 
estate  contracts  and  notes,  and  charged  that  since  transfer- 
ring said  contracts  he,  the  said  David  Kaufman,  had  mort- 
gaged the  property  in  said  contracts  described  to  John  L. 
Miles  without  disclosing  to  Miles  the  prior  sale  of  said  land 
contracts;  that  the  mortgage  itself  showed  that  it  had  been 
taken  with  warranties  of  title  in  the  said  David  Kaufman 
against  the  existence  of  any  incumbrances.  David  Kauf- 
man admitted  that  these  charges  were  true,  but  said  he  had 
no  other  security  which  he  could  pledge.  Mr.  Haller  then 
told  him  that  he  had  brou<^ht  a  mortgage  (describing  it), 
ready  for  execution ;  that  he  had  found  the  title  first  in 
David  Kaufman,  by  whom  it  had  been  transferred  to  Da- 
vid's father  by  quitclaim  deed  in  which  David's  wife  had 
not  joined,  and  he  urged  that  David's  father  and  mother 
should  sign  the  above  mortgage,  and  said  that  if  there  was 
not  executed  a  proper  quitclaim  deed  by  David  and  his 
wife,  and  the  proposed  mortgage  by  David's  father  and 
mother,  that  on  behalf  of  appellant  he  would  begin  a  prose- 
cution against  David  upon  the  information  which  he  then 
read  to  David.  U|>on  the  suggestion  of  Mr.  Bosenfield,  a 
brother-in-law  of  David,  all  parties  present  went  to  the 
office  of  Mr.  Ervin,  an  attorney  at  law,  to  whom  was  stated 
the  charges  against  David,  in  substance  as  above  set  forth. 
Mr.  Ervin  thereupon  inquired  of  David  whether  or  not 
these  charges  were  true,  to  which  inquiry  David  replied 
that  he  guessed  the  charges  were  true.  To  Ervin's  inquiry 
whether  or  not  David's  father  would  sign  the  mortgage, 
David  said  he  would,  that  his  father  would  do  anything 
for  him.  A  messenger  was  sent  for  David's  father,  Levi 
Kaufman,  who  at  once  came  to  Ervin's  office. 

As  the  finding  of  the  trial  court  sustained  the  plea  of 
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duress,  it  is  necesi^ry  ouly  to  inquire  whether  or  not  there 
was  sufficient  evidence  to  sustain  that  finding.  The  trial 
took  place  in  June,  1891,  at  which  time  Levi  Kaufman 
testified  that  he  would  be  seventy-five  years  of  age  in  the 
winter  following;  that  when  he  went  into  Mr.  Ervin's 
office  Mr.  Haller  said,  "I  want  you  to  sign  a  mortgage;" 
•that  witness  said,  '*I  will  sign  no  mortgage;"  that  Mr. 
Haller  said,  '^If  you  do  not  sign  that  mortgage  I  will 
send  your  son  to  Lincoln  to-night  in  prison ; "  that  wit- 
ness still  refused  to  sign  themortgage;  that  witness  then 
left  the  room  and  met  his  son  David,  who  asked  him  to 
sign  it,  which  witness  refused  to  do,  saying^  ^'  I  will  not 
sign  my  property, — my  home;"  that  David  began  to  cry 
and  said  to  witness,  '^For  mercy  sake,  for  my  children 
and  me,  sign  it;"  that  witness  thereupon  signed  it.  It 
18  rende^  quite  probable  by  the  testimony  of  other 
witnesses  that  there  was  no  threat  to  commit  David  to 
prison  in  Lincoln  on  the  evening  referred  to,  but  the  testi- 
mony is  uncontradicted  that  Levi  Kaufman  was  given  to 
understand  by  Mr.  Haller  that  unless  the  mortgage  was 
signed  there  would  be  commenced  a  prosecution  against 
David  that  same  night,  though  the  conversation  referred 
to  was  between  the  hours  of  6  and  7  o'clock  in  the  even- 
ing. After  Levi  signed  the  mortgage  it  was  the  same 
evening  taken  to  David's  mother,  who  also  signed  it.  She 
was  at  that  time  about  sixty-three  years  of  age.  The  tes- 
timony of  both  these  parents  was  that  the  mortgage  was 
signed  solely  to  prevent  a  criminal  prosecution  of  their  son 
David.  It  is  urged,  however,  in  argument  that  the  fact 
that  the  proposed  prosecution  was  for  an  admitted  crime 
relieved  the  transaction  of  the  imputation  of  duress,  and  in 
support  of  this  contention  the  case  of  Sanford  v.  Somhorger, 
26  Neb.,  295,  is  cited.  If  the  mortgage  in  question  had 
been  given  by  David  Kaufman,  this  case  would  be  in  point, 
for  David  could  not  he  heard  to  complain  of  the  logical 
effect  of  his  own  confessed  misconduct  As  against  David's 
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parents,  however,  no  such  consideratioi^  has  force.  By 
threats  of  a  prosecution  of  their  son  if  they  did  not  incum- 
ber their  home,  and  the  promise  that  no  prosecution  would 
be  commenced  if  they  did,  this  mortgage  was  obtained  to 
secure  a  debt  for  which  the  mortgagors  were  in  no  way  lia- 
ble. This  result  was  attained  by  appealing  to  their  fears 
and  the  love  of  their  offspring.  The  motive,  therefore,  can 
hardly  be  classed  with  that  of  a  felon  seeking  to  avoid  the 
punishment  of  his  crime.  As  an  original  proposition,  it 
might  be  that  we  should  not  have  reached  the  same  con- 
clusion of  fact  as  that  reached  by  the  trial  court  upon  cH>n- 
flicting  evidence.  This  result  is,  however,  not  without 
sufficient  support,  and  we  therefore  accept  as  proved  the 
results  necessarily  implied  in  the  finding  of  the  trial  court. 
It  is  argued  that  there  was  a  ratification  of  the  mortgage 
by  payments  having  been  made  on  the  notes  by  Levi 
"Kaufmau  and  his  wife.  There  were  payments  made,  but 
there  was  no  direct  evidence  whether  the^e  payments  were 
made  by  Levi  Kaufman  or  not.  Certainly  they  were  not 
made  by  his  wife.  Levi  Kaufman,  in  direct  terms,  testi- 
fied that  he  in  no  way  made  or  was  a  party  to  such  pay- 
ments. At  any  rate,  we  cannot  see  that  these  payments,  if 
made  by  Levi,  were  of  any  great  controlling  force,  for 
neither  Levi  nor  his  wife  had  ever  agreed  to  make  pay- 
ments. They  only  gave  security  that  David  would  pay; 
hence,  such  payments  as  were  made  were  only  in  discharge 
of  David's  undertaking.  There  appears  no  change  in  the 
status  of  appellant  superinduced  by  these  payments,  neither 
does  the  failure  of  Levi  and  his  wife  to  insist  that  the 
mortgage  was  void  ab  initio  seem  in  any  way  to  have 
prejudiced  his  rights.    The  judgment  of  the  district  court  is 

Affirmed. 
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W.  L.  Beard  v.  Ezra  F.  Ringer. 

FiLBD  Septembbb  19, 1804.     No.  6290. 

1.  BeTiew  of  Billing  on  Motion:  Affidayits:  Bill  of  Ez- 
CKPTIONS.  Affidavits  used  in  the  district  coart  in  support  of  a 
motion  to  set  aside  a  defanlt  and  judgment  most  be  embodied 
in  a  bill  of  exceptions  if  it  is  desired  that  this  conrt  shall  pass 
upon  their  sufficiency  for  the  purposes  for  which  they  were  used 
in  the  court  below. 

3.  Appeal  from  Inferior  Courts :  Time  to  File  Petition  in 
Appellate  Courts.  The  plaintiff,  in  an  action  appealed  from 
a  justice  of  the  peace  or  county  court,  has  fifty  days  from  the 
rendition  of  the  judgment  appealed  from  in  which  to  file  his  pe- 
tition in  the  appellate  court. 

a  :  Time  to  File  Asswbs  in  Appellate  Coubts.    Th« 

time  for  a  defendant  to  answer  in  an  action  appealed  from  a  ju»* 
tioe  of  the  peace  or  county  court  does  not  begin  to  run  until 
fifty  days  from  the  rendition  of  the  judgment  appealed  from,  ez« 
eluding  the  day  on  which  such  judgment  was  rendered.  (Code 
of  CiTil  Procedure,  sees.  1008  and  lOlOo.) 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Irvine,  J. 

•7.  /.  (fCKm'MjTy  for  plaintiff  in  error, 

Brovm  &  TalboU,  contra^ 

Ragan,  C. 

E.  F.  Ringer  sued  William  L.  Beard  before  a  justice  of 
the  peace  in  Douglas  county.  On  October  18,  1890,  the 
justice  rendered  a  judgment  dismissing  Ringer's  action. 
October  28,  1890,  Ringer  filed  with  and  had  approved  by 
the  justice  an  appeal  bond.  On  the  8th  day  of  November, 
1890,  Ringer  filed  in  the  office  of  the  clerk  of  the  district 
court  a  certified  transcript  of  the  proceedings  had  before 
said  justice,  as  provided  by  section  1008  of  the  Code  of 
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Civil  Procedure.  On  December  6, 1890,  Ringer  filed  with 
the  clerk  of  the  district  court  a  petition  in  the  caae,  setting 
up  liis  cause  of  action  against  Beard.  No  answer  or  other 
pleading  was  ever  filed  to  this  petition,  and  on  December 
7,  1891,  Rioger  took  a  judgment  by  default  against 
Beard.  December  10,  1891,  Beard  filed  a  motion  to  set 
aside  the  default  and  judgment  December  22,  1891,  the 
district  court  overruled  this  motion,  and  from  this  ruling 
of  the  district  court  Beard  prosecutes  a  petition  in  error  to 
this  court. 

1.  The  reasons  relied  upon  by  Beard  in  the  district  court 
for  setting  aside  the  default  and  judgment  are  not  set  oat 
in  his  motion,  but  he  says  they  will  appear  from  the  affi- 
davits attached  thereto.  We  cannot  say  whether  the  dis- 
trict court  abused  its  discretiou  in  refusing  to  set  aside  this 
default  and  judgment  or  not,  as  the  affidavits  filed  by 
Beard  in  support  of  the  motion,  and  which  contain  the 
facts  relied  upon  by  him  for  setting  aside  the  default, 
though  incorporated  in  the  record  here,  are  not  embodied 
in  any  bill  of  exceptions,  and  therefore  we  cannot  consider 
them.  Affidavits  used  in  the  district  court  in  support  of 
a  motion  to  set  aside  a  judgment  must  be  embodied  in  a 
bill  of  exceptions  if  it  is  desired  that  this  court  should  pass 
upon  their  sufficiency  for  the  purposes  for  which  they  were 
used  in  the  court  below.  {McMuriry  v.  Staie,  19  Neb.,  147.) 

2.  Another  argument  of  counsel  for  plaintiff  in  error 
here  is  that  it  appears  from  the  record  that  at  the  time  the 
judgment  by  default  was  entered  against  Beard,  Ringer 
was  himself  in  default  in  filing  his  petition,  and  that  a 
party  in  default  cannot  default  his  adversary.  If  it  be 
true  that  Ringer's  petition  in  the  district  court  was  filed 
out  of  time  and  without  leave  of  the  court  and  without 
any  notice  to  Beard,  then  Ringer  was  not  entitled  to  a 
judgment  by  default  against  Beard.  By  section  1008  of 
the  Code  of  Civil  Procedure  it  is  provided  that  a  party 
appealing  from  a  judgment  of  a  justice  of  the  peace  shall, 


Vol.  41]       SP^P'J'EMBER  TERM,  1894.  883 


Beard  ▼.  Ringer. 


within  thirty  days  next  following  the  rendition  of  the 
judgment,  deliver  to  the  clerk  of  the  appellate  court  a  cer- 
tified transcript  of* the  proceedings  had  before  the  court 
from  which  the  appeal  was  taken;  and  by  section  1010a 
it  is  provided  that  when  an  appeal  from  a  justice  of  the 
peace  or  county  court  is  perfected  by  filing  in  the  appellate 
court  a  certified  transcript  of  the  proceedings,  the  plaintiff 
in  the  action  shall,  within  twenty  days  after  the  filing  of 
the  transcript  in  the  ap|)ellate  court,  as  required  by  section 
1008,  file  his  petition,  and  that  the  answer  shall  be  filed 
and  issues  joined  the  same  as  in  cases  originally  commenced 
in  such  appellate  court.  In  the  case  at  bar  the  judgment 
of  the  justice  of  the  peace  was  rendered  against  the  plaint- 
iff in  the  action  on  the  18th  day  of  October,  1890.  Thirty 
days  from  that  date  would  be  the  last  day  which  the  law 
gave  Ringer  to  file  his  transcript  in  the  district  court,  and 
twenty  days  from  this  date  would  be  December  7,  1890; 
this  would  be  the  last  day  given  by  the  statute  for  Ringer 
to  file  in  the  district  court  his  petition.  As  already  seen, 
he  filed  his  petition  on  the  6th  day  of  December,  1890, 
and  it  was,  therefore,  not  filed  out  of  time.  The  theory 
of  counsel  for  Beard  seems  to  be  that  inasmuch  as  Ringer, 
on  the  8th  day  of  November,  1890,  filed  with  the  clerk  of 
the  district  court  a  certified  transcript  of  the  proceedings 
had  before  the  justice,  therefore  Ringer  was  compelled  to 
file  in  the  district  court  his  petition  in  the  action  twenty 
days  thereafter,  or  on  November  28,  1890,  and  that  as 
Ringer  did  not  file  his  petition  by  that  date,  it  was  there- 
fore filed  out  of  time,  and  that  Beard  was  not  compelled 
to  take  notice  of  its  fih'ng.  But  counsel  misconstrues  sec- 
tions 1008  and  1010a  of  the  Code.  In  this  case,  if  the 
judgment  of  the  justice  of  the  peace  had  been  rendered 
against  Beard,  the  defendant  in  the  case,  be  would  have 
had  thirty  days  from  the  rendition  of  that  judgment  in 
which  to  file  in  the  district  court  a  certified  transcript  of 
the  proceedings  had  before  the  justice  of  the  peace.  The 
57 
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time  of  filing  Ringer^s  petition  then  would  have  been 
twenty  days  from  the  expiration  of  the  thirty  days^  and 
Beard's  time  for  filing  an  answer  would  not  have  b^an  to 
run  until  fifty  days  from  the  rendition  of  the  judgment  of 
the  justice  of  the  peace.  {Rich  v.  Stretch,  4  Neb.,  18G; 
Monell  V.  Terwilliger,  8  Neb.,  360 ;  Smith  v.  Borden,  22 
Neb.,  487.)  There  is  no  error  in  the  record,  and  the  judg- 
ment of  the  district  court  is 

Affirmed. 
Irvine,  C,  not  sitting. 


Phenix  Insurance  Company  of  Brooklyn  v.  Omaha 
Loan  &  Trust  Company. 

FiLBD  Septembbb  19,  1894.    No.  6469. 

1.  Fire   Insuranoe:    Mobtgaob  Clause:   Rights  of  Mokt- 

OAGEB:  EfFKCTS  OF  TBANSFBB  OF  PBOPEBTT  WITHOUT  CON- 
SENT OF  Insubbb  ob  Ncitice:  Assignment  of  Mobtgaok: 
Action  on  P6lict.  One  Crew  borrowed  of  a  troRt  company 
^,000,  agreeiDg  to  repay  it  in  Ayb  years  with  aemi-annaal  inter- 
eat.  To  secure  the  payment  of  this  debt  Crew  ezecated  to  the 
trust  company  a  mortgage  upon  his  real  estate.  This  mortgage 
proTided  that  Crew  should  insure  the  mortgaged  property  against 
loss  by  fire  for  five  years  for  the  benefit  of  the  trust  company. 
About  the  date  of  the  mortgage  an  insurance  company  issued  to 
Crew  a  policy  insuring  the  property  against  loss  by  fire  for  five 
years.  This  policy  contained  the  following  provisions:  (a.)  '*If 
the  property  be  sold  or  transferred  in  whole  or  in  part  without 
written  permission  in  this  policy,  then,  and  in  every  such  case, 
this  policy  is  void.''  (6.)  *'  When  the  property  shall  be  sold  or 
incumbered,  or  otherwise  disposed  of,  written  notice  shall  be 
given  the  company  of  such  sale  or  incumbrance  or  disposal; 
otherwise  this  insurance  on  said  property  shall  immediately 
terminate."  Attached  to  this  policy  and  made  part  thereof  was 
a  ** mortgage  slip,"  as  follows:  ''It  is  hereby  agreed  that  this 
insurance,  as  to  the  interest  of  the  mortgagee  only  therein,  shall 
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not  be  invalidated  by  any  act  or  ne<;le€t  of  the  mortgagor  or 
owner  of  the  property  insured,  nor  by  the  occupation  of  the 
premises  for  pnrposes  more  hazardous  than  are  permitted  by  this 
policy.  It  is  farther  agreed  that  the  mortgagee  shall  notify  said 
company  of  any  change  of  ownership  or  increase  of  hazard  which 
shall  come  to  the  knowledge  of  the  said  mortgagee,  and  that 
cTcry  increase  of  hazard  not  permitted  by  this  policy  to  the 
mortgagor  or  owner  shall  be  paid  for  by  the  mortgagee  on  rea- 
sonable demand,  according  to  the  established  scale  of  rates,  for 
the  whole  term  of  use  of  such  increased  hazard.  It  is  also 
agreed  that  whenever  the  company  shall  pay  the  mortgagee  any 
sum  for  loss  under  this  policy,  and  shall  claim  that,  as  to  the 
mortgagor  or  owner,  no  liability  therefor  existed,  it  shall  at 
once  be  legally  subrogated  to  all  the  rights  of  the  mortgagee 
under  all  the  securities  held  as  collateral  to  the  mortgage  debt, 
to  the  extent  of  such  payment;  or,  at  its  option,  may  piiy  to  the 
mortgagee  the  whole  principal  due,  or  to  grow  due,  on  the  mort- 
gage, with  interest,  and  shall  thereupon  receive  a  full  assi^zn- 
ment  and  transfer  of  the  mortgage  and  all  other  securities  held 
as  collateral  to  the  mortgage  debt;  but  no  such  subrogation 
shall  impair  the  right  of  the  mortgagee  to  recover  the  full 
amount  of  its  claim. "  The  policy,  on  its  issuance,  was  deliveied 
to  the  trust  company,  which  retained  the  possession  and  title 
thereof.  Crew  sold  and  conveyed  the  mortgaged  property  with- 
out the  written  permission  of  the  insurance  company,  and  of 
which  sale  the  latter  had  no  notice  of  any  kind  until  after  the  in- 
sured property  was  destroyed  by  fire.  The  trust  company  learned 
of  the  conveyance  of  the  property  soon  after  it  occurred,  but 
neglected  to  notify  the  insurance  company  thereof  until  after  the 
fire.  Prior  to  the  destruction  of  the  insured  property  by  fire 
the  trust  company  sold  and  assigned  the  mortgage  debt,  guaran- 
tying the  collection  and  payment  thereof,  but  did  not  assign  the 
insurance  policy  nor  part  with  its  possession.  The  mortgage 
debt  was  unpaid  and  not  due  at  the  time  of  the  destruction  of 
the  insured  property.  The  trust  company  brought  suit  against 
the  insurance  company  to  recover  the  amount  of  the  loss.  While 
this  action  was  pending  the  mortgage  debt  matured,  and  the 
trust  company,  in  pursuance  of  its  contia-^t  of  guaranty,  paid  it 
ofL  Held,  (1)  That  neither  the  sale  and  conveyance  of  the 
mortgaged  property  by  Crew  without  the  permission  of  the  in- 
surance company,  nor  his  failure  to  give  the  insurance  compel ny 
notice  thereof,  voided  the  policy  as  to  the  tru^t  company;  (2) 
that  the  status  of  the  trust  company  was  not  that  of  a  mere  as- 
signee of  the  insurance  policy  issned  to  Crew,  nor  that  of  a  per- 
son appointed  to  collect  the  loss  for  him;  that  the  policy  con- 
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tained  a  contract  between  the  insnrance  company  and  the  trost 
company  separate  and  independent  from  the  contract  between 
Crew  and  the  insurance  company,  and  that  the  rights  of  the 
trust  company  could  not  be  made  to  depend  upon  Crew's  observ- 
ance of  his  agreements  with  the  insurance  company;  (3)  that 
the  neglect  of  the  trust  company  to  notify  the  insurance  com- 
pany of  the  sale  of  the  mortgaged  property  did  not  Toid  the 
policy  as  to  the  trust  company. 

2,  :  :  :  :  Pabties  Plaintiff  nr  Acnov 

ON  PoLiOT.  That  as  by  the  terms  of  the  insurance  policy  the 
loss  was  made  i>ayable  to  the  trust  company,  and  as  it  owned 
and  held  possession  of  the  policy  and  had  guarantied  the  i>ay- 
ment  of  the  mortgage  debt,  the  suit  was  properly  brought  in  its 
name,  although  the  assignee  of  the  mortgage  debt  was  also  a 
proper  party  plaintiff. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Wakeley,  J. 

The  facts  are  stated  by  the  commissioner. 

Jacob  Fatocett  and  F.  M.  Sturdevant,  for  plaintiff  in 
error: 

The  alienation  of  the  property  by  Crew  avoided  the 
policy.  {Hole  v.  Mechcinics  MutucU  Fire  Ina.  Co.^  6  Gray 
[Mjiss.],  169;  Loring  v.  Manufadurera  Ins.  Co.,  8  Gray 
[Mass.],  28 ;  Oroavenor  v.  Atlantic  Ins.  Co.,  17  N.  Y.,  391 ; 
State  Mutual  Fire  Ina.  Co.  v.  Roberta,  31  Pa.  St.,  438;  Buf- 
falo  Steam  Engine  Worka  v.  Sun  Mutual  Ina.  Co.,  17  N.  Y., 
401 ;  Pupke  v.  Reaolute  Fire  Ina.  Co.,  17  Wis.,  389;  Law- 
rence v.Holyoke  Ina.  Co.,  11  Allen  [Mass.],  387;  Gaaner 
V.  Metropolitan  Ina.  Co.,  13  Minn.,  447;  Chiahom  v.  Pro- 
vincial Ina.  Co.,  20  U.  C.  C.  P.,  11 ;  lUinoia  Mutual  Fire 
Ina.  Co.  V.  Fix,  63  111.,  151 ;  Carpenter  v.  Providence  Waah- 
ington  Ina.  Co.,  16  Pet.  [U.  S],  495.) 

Howard  B.  Smith,  contra: 

The  relations  between  the  defendant  in  error  and  the 
plaintiff  in  error  are  determined  by  virtue  of  the  mortgage 
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slip.  A  contractual  relation  exists  between  the  insurer  and 
the  mortgagee  separate  and  distinct  from  the  contractual 
relation  between  the  insurer  and  the  mortgagor.  {Hartford 
Fire  Ins.  Co.  v.  OlcoU,  97  111.,  449;  CUy  Five  Cents  Sav- 
ings Bank  V.  Pennsylvania  Fire  Ins.  Co.,  122  Mass.,  165; 
Hastings  v.  Westchester  Fire  Ins.  Co.,  73  N.  Y.,  141.) 

The  defendant  in  errer  had  an  insurable  interest  at  the 
time  of  the  fire.  {New  England  Fire  &  Marine  Ins.  Co.  v. 
Wetmore,  32  111.,  221 ;  Warren  v.  Davenport  Fire  Ins.  Co., 
31  la.,  464;  State  v.  Farmers  Benevolent  Association,  18 
Neb.,  276 ;  Cone  v.  Niagara  Fire  Ins.  Co.,  60  N.  Y.,  619 ; 
Power  V.  Ocean  Ins.  Co.,  19  La.,  28;  Strong  v.  Manufa^st- 
urers  Ins.  Co.,  10  Pick.  [Mass.],  40 ;  Morrison  v.  Tennes- 
see Marine  &  Fire  Ins.  Co.,  18  Mo.,  262;  1  May,  Insur- 
ance [3d  ed.],  sec.  76 ;  Wood,  Fire  Insurance  [2d  ed.],  p. 
613;  Richards,  In.surance,  sec.  26;  Orable  v.  German  Ins. 
Cb.,  32  Neb.,  645.) 

The  action  was  properly  brouirht  bj  the  defendant  in 
error.  (  Waring  r.  Indemnity  lire  Ins.  Co.,  45  N.  Y.,  606* ; 
New  York  Life  Ins.  Co.  v,  Bonner,  1 1  Neb.,  169 ;  Hunt  v. 
Mercantile  Ins.  Co.,  22  Fed.  Rep.,  503 ;  Gardinier  v.  Kelr 
logg,  14  Wis.,  605 ;  ScanUin  v.  Allison,  12  Kan.,  85;  StoU 
V.  Sheldon,  13  Neb.,  207;  RoberU  v.  Snow,  27  Neb.,  425.) 

Ragan,  C. 

The  Omaha  Loan  &  Trust  Company  (hereinafter  called 
the  "Trust  Com,pany")  sued  the  Phenix  Insurance  Com- 
pany of  Brooklyn,  New  York  (hereinafter  called  the  "In- 
surance Company ''),  in  the  district  court  of  Douglas  county 
to  recover  the  value  of  certain  property  destroyed  by  fire 
and  insured  by  the  Insurance  Company.  The  Trust  Com- 
pany had  judgment  and  the  Insurance  Company  brings 
the  case  here  ibr  review.  The  material  facts  in  the  case 
are:  In  February,  1886,  One  Nathaniel  S.  Crew  was  the 
owner  of  a  tract  of  land  in  Buffalo  county,  Nebra>ka,  on 
which  were  situate  a  barn  and  some  other  bnilding:^.     In 
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said  raooth  of  February,  Crew  and  his  wife  borrowed  of 
the  Trust  Company  $4,0009  ^^^  ^  &°  evideooe  thereof  exe- 
cuted and  delivered  to  the  Trust  Company  their  coupon 
bond,  payable  to  the  order  of  the  Trust  Company  five 
years  after  February  1,  with  interest  payable  semi-annu- 
ally, and  secured  the  same  by  a  first  mortgage  on  their  said 
real  estate.  By  the  terms  of  this  mortgage  Crew  and  his 
wife  agreed  to  insure,  and  keep  insured  for  five  years,  the 
buildings  on  their  real  estate  for  the  benefit  of  the  Trust 
Company.  On  the  3d  day  of  March,  1886,  the  Insurance 
Company  issued  the  policy  sued  on,  insuring  the  buildings 
of  Crew  on  his  real  estate  against  loss  or  damage  by  fire 
for  a  jKxriotl  of  five  years.  The  policy  contained  the  fol- 
lowing clauses:  (a.)  "If  the  property  be  sold  or  transfer- 
red in  whole  or  in  part  without  written  permission  in  this 
policy,  then,  and  in  every  such  case,  this  policy  is  void." 
(6.)  "When  the  property  shall  be  sold  or  incumbered  or 
otherwise  disposed  of,  written  notice  shall  be  given  the 
company  of  such  sale  or  incumbrance  or  disposal;  other- 
wise this  insurance  on  said  property  shall  immediately  ter- 
minate." Attached  to  this  policy  and  made  a  part  thereof 
was  also  what  is  known  and  called  among  insurance  men  a 
"mortgage  slip,"  which  contained  the  following: 

"  Phenix  Insurance  Co.  op  Brooklyn,  N.  Y. 

"Loss,  if  any,  payable  to  Omaha  Loan  &  Trust  Com- 
pany, of  Omaha,  Neb.,  mortgagee,  or  its  assigns,  as  its  in- 
terests may  appear. 

"  It  is  hereby  agreed  that  this  insurance,  as  to  the  inter- 
est of  the  mortgagee  only  therein,  shall  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagor  or  owner  of  the 
property  insured,  nor  by  the  occupation  of  the  premises  for 
purposes  more  hazardous  than  are  permitted  by  this  policy. 

"  It  is  further  agreed  that  the  mortgagee  shall  notify  said 
company  of  any  change  of  ownership  or  increase  of  hazard 
which  shall  come  to  the  knowledge  of  the  said  mortgagee^ 
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and  that  every  increase  of  hazard  not  permitted  by  thia 
policy  to  the  mortgagor  or  owner  shall  be  paid  for  by  the 
mortgagee  on  reasonable  demand,  according  to  the  estal>- 
lished  scale  of  rates^  for  the  whole  term  of  use  of  such  in- 
creased hazard. 

^^It  is  also  agreed  that  whenever  the  company  shall  pay 
the  mortgagee  any  sum  for  loss  under  this  policy  and  shall 
claim  that,  as  to  the  mortgagor  or  owner,  no  liability 
therefor  existed,  it  shall  at  once  be  legally  subrogated  to  all 
the  rights  of  the  mortgagee  under  all  the  securities  held  as 
<x)llateral  to  the  mortgage  debt,  to  the  extent  of  such  pay- 
ment ;  or  at  its  option  may  pay  to  the  mortgagee  the  whole 
principal  due  or  to  grow  due  on  the  mortgage,  with  inter- 
est, and  shall  therenpon  receive  a  full  assignment  and 
transfer  of  the  mortgage  and  all  other  securities  held  as 
collateral  to  the  mortgage  debt;  but  no  such  subreption 
shall  impair  the  right  of  the  mortgagee  to  recover  the  full 
amount  of  its  claim. 

'•Date,  March  3,  1886. 

"John  H.  Roe,  Agent.'' 

The  policy  with  the  "mortgage  slip"  attached,  upon  its 
issuance,  was  delivered  to  the  Trust  Company,  and  has  ever 
since  been  owneil  and  held  by  it.  The  bond  and  mortgage 
executed  by  Crew  to  the  Trust  Company  was  in  April, 
1886,  by  it  sold  and  assigned  to  one  Huey,  the  Trust 
Company  guarantying  the  collection  of  the  principal  and 
the  prompt  payment  of  the  coupons  of  said  mortgage  loan. 
On  the  first  day  of  April,  1886,  Crew  and  wife  sold  and 
■conveyed  their  real  estate  to  one  Platter.  For  the  purposes 
of  this  case  we  take  it  as  established  by  the  evidence  that 
no  notice,  written  or  otherwise,  of  this  conveyance  was 
given  to  the  Insurance  Company,  either  by  Crew  or  Plat- 
ter or  the  Trust  Company,  though  the  latter  knew  thereof 
soon  after  it  occurred,  until  after  the  property  insured  had 
been  destroyed,  which  occurred  on  the  27th  <lay  of  April, 
1889.     On  the  12th  day  of  October,  1889,  the  Insurance 
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Company  having  refused  to  pay  the  loss,  the  Trust  Com- 
pany brought  this  suit,  and  on  the  Ist  day  of  February^ 
1891,  in  pursuance  of  its  contract  of  guaranty  with  Huey, 
the  mortgage  loan  being  due  on  that  date,  paid  off  and  took 
up  the  mortgage  loan,  and  owned  and  held  it  at  the  date  of 
the  trial  of  this  case,  December  30,  1891.  The  amount  at 
that  date  due  and  unpaid  on  the  loan  being  about  $3,000^ 
such  amount  being  largely  in  excess  of  the  value  of  the  in- 
sured property  destroyed  by  fire. 

To  reverse  the  judgment  rendered  in  this  case  counsel 
for  the  Insurance  Company  make  three  arguments  in  this 
court: 

1.  It  is  contended  that  as  Crew  sold  and  conveyed  the 
premises  on  which  was  the  insured  property  without  the 
written  consent  of  the  Insurance  Company  to  such  sale  being 
indorsed  on  the  policy,  and  as  neither  Crew  nor  Platter 
furnished  the  Insurance  Company  any  written  notice  of 
such  conveyance,  the  policy  bad  become  void  and  was 
not  in  force  even  as  to  the  Trust  Company  at  the  time  of 
the  loss  sued  for.  This  agument  is  based  upon  the  theory 
that  the  right  of  the  Trust  Company  depends  upon  the 
observance  of  the  stipulations  of  the  policy  by  Crew;  that 
the  Trust  Company  cannot  enforce  the  policy  if  Crew 
could  not.  We  do  not  agree  with  this  contention.  The 
Trust  Company  is  not  here  as  the  mere  assignee  of  the  in- 
surance policy  issued  to  Crew,  nor  is  it  here  simply  as  the 
person  appointed  to  collect  the  loss  for  Crew.  We  are  not 
concerned  in  this  case  with  the  question  as  to  whether 
Crew  has  forfeited  his  rights  to  enforce  the  policy.  It 
may  be  that  by  reason  of  his  sale  of  the  property  without 
the  written  permission  of  the  Insurance  Company  thereto 
indorsed  on  the  policy,  so  far  as  he  is  concerned,  the 
policy  from  that  moment  ceased  to  be  of  any  effect.  It 
may  be  by  reason  of  the  failure  of  Crew  and  Platter 
to  give  written  notice  to  the  Insurance  Company  of  the 
conveyauce  of  the  property  to  Platter,  that  neither  of  them 
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can  enforce  the  policy.  However  this  may  be,  it  does  not 
follow  that  ^because  Crew,  by  his  conduct,  has  precluded 
himself  from  enforcing  the  policy,  that  therefore  the  Trust 
Company  has.  As  we  view  it,  the  Insurance  Company, 
by  its  policy,  agreed  with  Crew  to  insure  his  property  on 
certain  terms  and  conditions,  and  in  case  it  was  destroyed 
by  fire,  to  make  good  the  loss  and  damage.  This  is  not 
all  the  Insurance  Company  agreed  to  do  in  this  policy. 
It  also  in  this  policy  contracted  and  agreed  with  the  Trust 
Company  that  it  would  pay  to  it,  or  its  assigns,  whatever 
loss  or  damage  the  insured  property  might  suffer  from  fire 
within  the  life  of  the  pulicy.  This  contract  with  the  Trust 
Company  was  a  separate  and  independent  contract  from  the 
()ne  entered  into  between  Crew  and  the  Insurance  Company ; 
and  the  right  of  the  Trust  Company  to  enforce  it  does  not 
depend  upon  whether  Crew  has  kept  his  engagements  with 
the  Insurance  Company. 

In  Hastings  v.  Westchester  Fire  Ins.  Co.,  73  N.  Y.,  141, 
the  facts  were:  Stout  and  hubband  executed  a  mortgage  to 
Hastings  for  $14,000,  and  on  the  same  day  the  insurance 
company  issued  to  Mrs.  Stout  a  policy  of  insurance  on 
the  mortgaged  property, insuring  it  for  three  years  in  the 
sum  of  $10,000.  This  policy  contained  a  provision  that 
in  case  any  other  insurance  should  be  taken  out  on  the  in- 
sured property,  the  assured  should  be  entitled  to  recover  of 
the  Westchester  company  no  greater  proportion  of  the  loss 
sustained  than  the  sum  insured  by  it  bore  to  the  whole 
amount  of  insurance  effected  on  such  property.  The 
policy  also  contained  a  provision  that  the  loss,  if  any, 
should  be  payable  to  Hastings,  the  mortgagee;  and  the 
policy  also  contained  a  provision  almost  identical  with  the 
one  contained  in  the ''  mortgage  slip''  attached  to  the  policy 
in  suit.  Afler  this  policy  was  issued  Mrs.  Stout  procured 
|4,000  additional  insurance  on  the  property.  The  insured 
property  v/as  destroyed  by  fire,  the  loss  amounting  to 
$9,832.52.     Hastings,  the  mortgagee,  and  to  whom  the 
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loBs  under  the  Westchester  policy  was  payable,  claimed  the 
entire  amount  of  this  loss  from  that  company.  •  The  West- 
chester company  resisted  this,  claiming  that  by  reason  of 
the  additional  insurance  procured  on  the  property  by  Mrs. 
Stout,  it  was  only  liable  for  ten-fourteenths  of  the  total  loss. 
Miller, justice,  delivering  the  opinion  of  the  court  of  appeals 
of  New  Yoris,  said :  "  It  is  claimed,  however,  by  the  appel- 
lant's counsel  that  the  policy  was  an  insurance  of  the  interest 
of  the  owner  of  the  property  solely ;  that  such  owner  was 
the  assured,  and  the  defendant  only  agreed  to  make  good 
the  loss  of  such  owner,  and  inasmuch  as  another  policy 
existed  at  the  time  in  favor  of  such  owner,  although  en- 
tirely unknown  to  both  the  plaintiffs  and  the  defendant,  the 
latter  was  entitled  to  the  benefit  of  the  condition  contained 
in  its  policy,  which  declares  that  in  case  of  any  other  in- 
surance, *  *  *  the  assured  is  entitled  to  recover  no 
greater  proportion  of  the  loss  sustained  than  the  sum  in- 
sured bears  to  the  whole  amount  insured  thereon.  This 
position  cannot,  I  think,  be  maintained.  Prior  to  the  time 
when  the  mortgage  clause  was  entered  upon  the  policy,  the 
word  ^  assured '  referred  to  the  owner,  and  it  is  hardly  to 
be  assumed  that  the  mortgagees  •would  have  accepted  such 
a  provision  if  there  was  any  reason  to  suppose  that  they 
would  be  affected  by  any  prior  insurance.  They  would, 
no  doubt,  have  demanded  a  separate  policy  as  mortgagees, 
instead  of  trusting  to  the  hazard  and  uncertainty  of  pur- 
suing a  remedy  upon  a  policy  of  which  they  had  no  knowl- 
edge, and  against  a  company  to  which  they  were  strangers, 
and  in  regard  to  whose  responsibility  they  had  no  infor- 
mation whatever.  The  legal  effect  of  the  mortgage  clause 
was  that  the  defendant  agreed  that  in  case  of  loss  it  would 
pay  the  money  directly  to  the  mortgagees;  and  they  were  thus 
recognized  as  a  distinct  party  in  interest.  It  created  a  new 
contract  from  that  time  with  the  mortgagees,  the  terms  of 
which  most  clearly  indicate  that  it  had  no  relation  to  the  ap- 
plication of  the  condition  referred  to.     The  insirrance  had 
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been  to  the  owner,  and  the  additional  provisions,  which  were 
incorporated  in  the  policy  by  the  mortgage  daase,  created 
a  distinct  contract  with  the  mortgagees.  It  was  an  in- 
dependent agreement  partaking  in  no  sense  of  the  character 
of  an  assignment  of  a  policy  of .  insurance^  but  one  in 
which  the  mortgagees  were  recognized  as  a  separate  party, 
having  distinct  rights,  and  entitled  to  receive  the  full 
amount  of  insurance  money,  without  any  regard  whatever 
to  the  owner  of  the  property.  The  meaniug  of  the  word 
^ assured^  has  not  been  changed  by  the  addition  of  the 
mortgage  clause,  the  object  of  which  evidently  was  to  pro- 
tect the  mortgagees  against  the  effect  of  tiie  provision  in 
which  that  word  is  employed.  The  interest  of  the  latter 
was  distinct  and  separate  when  this  change  in  the  policy 
was  made,  and  the  intention  of  the  parties  was,  beyond 
question,  to  insure  the  plaintiffs  under  a  new  contract.  Any 
iiifft^rent  interpretation  wuuhl  lead  to  great  injustice,  and 
place  the  mortgagees  under  tlie  control  and  at  the  mercy  of 
the  owner,  by  changing  the  character  of  the  defendant's 
liability,  which  might  operate  to  pi  event  the  indemnity 
which  the  defendant  intended  to  provide.  If  the  condition 
referred  to  was  in  force  eitlier  before  or  after  the  arrange- 
ment, the  owner  might  effect  other  insurance,  and  thus  jeop- 
ard the  riglits,  if  not  entirely  control  the  security,  of  the 
plaintiffs." 

All  that  is  said  by  Miller,  justice,  in  the  Westchester 
case  is  applicable  to  the  case  at  bar.  In  this  case  the  In- 
surance Company  by  the  ^*  mortgage  slip"  stipulated  that 
the  rights  of  the  Trust  Company  should  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagor  or  owner  of  the  in- 
sured property.  Reading  the  entire  policy  together,  the 
only  reasonable  construction  that  can  be  placed  upon  it  is 
that  it  was  never  the  intention  of  the  Insurance  Company 
or  of  the  Tru^t  Company  that  the  rights  of  the  latter  should 
be  made  in  any  manner  to  depend  upon  any  act  or*  omis- 
sion of  Crew,  the  mortgagor  and  original  owner  of  the  in- 
sured properly. 
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In  Westchester  Fire  Ins.  Co.  v.  Coverdaie^  29  Pac.  Rep. 
[Kan.],  682,  a  policy  substantially  like  the  one  in  contro- 
versy here,  was  con.sidered  by  the  supreme  court  of  Kan- 
sas, and  in  deciding  the  rights  of  a  mortgagee  to  whom,  by 
a  '^  mortgage  slip ''  attached  to  the  policy,  the  loss  was  made 
payable,  that  court  said:  *^Tlie  mortgage  clause  [slip} 
*  *  *  created  an  independent  and  a  new  contract,  which 
removes  the  mortgagees  beyond  the  control  or  the  effect  of 
any  act  or  neglect  of  the  owner  of  the  property,  and  ren- 
ders such  mortgagees  parties  who  have  a  distinct  interest, 
separate  from  the  owner,  embraced  in  another  and  a  dif- 
ferent contract.  The  tendency  of  the  recent  cases  is  to  rec- 
ognize these  distinctions,  and  thus  protect  the  rights  of  the 
mortgagee,  when  named  in  the  policy ;  and  the  interest  of 
the  owner  and  of  the  mortgagee  are  regarded  as  distinct 
subjects  of  insurance.'^ 

In  City  Five  Cents  Savings  Bank  v.  Pennsylvania  Fire 
Ins.  Oo.y  122  Mass.,  165,  the  supreme  court  had  under  con- 
sideration a  policy  substantially  like  the  one  in  suit,  and  in 
discussing  the  rights  of  a  mortgagee  to  recover  on  the  pol- 
icy notwithstanding  the  violation  of  its  terms  by  the  owner, 
said :  *'  The  [insurance]  company  has  made  a  special  con- 
tract with  the  plaintiff,  by  the  fair  construction  of  which 
we  think  it  is  entitled  to  recover  the  whole  loss  proved  in 
this  case,  it  being  less  than  its  debt  The  [insurance]  com- 
pany has  agreed  that  ^  no  sale  or  transfer  of  the  property 
hereby  insured  shall  vitiate  the  right  of  the  mortgagee  to 
recover  in  case  of  loss.'  A  necessary  consequence  of  a  sale 
and  transfer  of  the  property  is  that  the  purchaser  has  a 
right  to  insure  his  interest.  Such  right  is  an  incident  of 
his  ownership.  The  object  of  the  special  stipulation,  which 
the  mortgagee  took  care  to  procure,  was  to  secure  the  in- 
surance of  its  interest  as  mortgagee  and  to  avoid  its  defeat 
by  any  sale  or  transfer  of  the  property;  and  by  a  fair  in- 
terpretation of  the  contract  it  means  that  its  right  to  re- 
cover shall  not  be  vitiated  by  any  of  the  natural  conse- 
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quenoes  or  incidents  of  a  sale  or  transfer.     Otherwise  the 
stipulation  is  of  very  slight  value  to  the  mortgagee/' 

In  Hartford  Fire  Ins.  Co.  v.  Oicott,  97  111.,  439,  the 
facts  were:  The  owner  of  property  procured  a  policy  of 
insurance  on  the  buildings  thereof  in  his  own  name,  for 
his  own  benefit,  and  for  the  benefit  of  a  bank  to  which  he 
owed  a  debt  secured  by  a  mortgage  on  the  insuied  prop- 
erty. This  mortgage  required  the  owner  to  insure  the 
property  for  the  benefit  of  the  bank.  The  policy  provided 
that  in  case  of  loss  the  insurance  company  should  pay  the 
amount  of  it  to  a  trustee  named  in  the  mortgage,  for  the 
benefit  of  the  bank  or  the  holder  of  the  note.  The  policy 
also  provided  that  the  owner  might  procure  additional  in- 
surance, but  that  in  case  he  did  so,  and  loss  occurred,  he 
should  not  be  entitled  to  recover  of  the  Hartford  Insur- 
ance Company  any  greater  proportion  of  the  loss  than  the 
amount  insured  by  its  policy  bore  to  the  ^hole  sum  insured. 
The  policy  also  provided  that  in  case  of  loss  and  a  failure 
of  the  insurance  company  and  the  insured  to  agree  upon 
the  amount  thereof,  the  controversy  should  be  submitted 
to  arbitration.  There  was  a  mortgage  clause  or  "mort- 
gage slip''  attached  to  the  policy  containing  substan- 
tially the  provisions  of  the  "mortgage  slip"  made  a  part 
of  the  policy  in  controversy  here.  The  owner  of  the 
property  procured  additional  insurance  thereon.  A  loss 
<xx;urred,  and  the  owner  and  the  insurance  company  arbi- 
trated the  amount  thereof.  The  insurance  company  hav- 
ing refused  to  pay  the  amount  of  loss  to  Oicott,  the  trustee 
in  the  mortgage  held  by  the  bank,  this  suit  resulted.  The 
supreme  court  of  Illinois  decided  that  the  owner  and  the 
bank  held  distinct  interests  under  the  policy,  it  being  in 
substance  two  contracts;  that  the  owner  in  a  suit  on  the 
policy  for  a  loss  would  be  limited  to  a  recovery  of  a  pro 
raia  share  of  the  company,  when  prorated  with  the 
amounts  of  the  subsequent  policies,  and  would  be  bound  by 
his  act  of  submitting  the  amount  of  damages  to  appraisal ; 
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but  the  bank,  in  a  suit  by  it  or  its  trustee^  would  not  be 
limited  to  a  reoovery  of  tlie  insurance  company's  prorated 
share,  with  the  oilier  companies  issuing  the  subsequent 
policies,  nor  would  it  be  bound  by  the  selection  of  ap- 
praisers in  which  it  did  not  join,  and  that  it  had  no  control 
over  the  acts  of  the  mortgagor  and  was  not  bound  by  his 
acts  or  neglect  In  the  case  at  bar,  if  the  Trust  Company 
was  suing  simply  as  the  assignee  of  Crew,  then  its  right 
to  recover  would  depend  upon  whether  Crew  could  recover; 
or  if,  by  the  insurance  policy,  the  Trust  Company  had 
been  named  as  a  party  to  whom  the  loss  should  be  paid,  as 
the  agent  or  trustee  of  Crew,  then  its  right  to  recover 
would  depend  upon  whether  Crew  could  enforce  the  policy ; 
but  the  Trust  Company  does  not  stand  in  either  of  these 
relations  in  this  case.  It  had  an  interest  in  the  assured 
property,  in  that  it  had  a  lien  upon  it  and  stands  here  to 
enforce  rights  of  its  own  under  the  contract  between  it 
and  the  Insurance  Company. 

2.  As  already  stated,  one  of  the  terms  of  the  policy^ 
or  the  '^mortgage  slip''  made  a  part  thereof,  was  that 
the  Trust  Company  would  notify  the  Insurance  Company 
of  any  change  of  ownership  of  the  insured  pro|)erty  or 
increase  of  hazard  thereto  which  should  come  to  the  knowl- 
edge of  the  Trust  Company.  The  Trust  Company  learned 
of  the  conveyance  of  the  property  by  Crew  to  Platter  soon 
after  it  occurred,  but  neglected  to  notify  the  Insurance 
Company  thereof.  The  second  argument  of  counsel  for 
the  Insurance  Company  is  that  because  of  the  failure  of 
the  Trust  Company  to  notify  the  Insurance  Company 
of  the  change  of  ownership  of  the  insured  property,  the 
Trust  Company  has  lost  its  right  to  enforce  the  policy. 
It  is  not  claimed  that  the  transfer  of  the  property  in  any 
manner  increased  the  hazard  of  the  risk.  So  we  have  the 
question  as  to  whether  the  neglect  of  the  Trust  Company 
to  notify  the  Insurance  Company  that  Crew  had  conveyed 
the  property  worked  a  forfeiture  of  the  rights  of  the  Trust 
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Company  to  enforce  the  policy.  The  policy  does  not  pro- 
vide when  the  mortgagee  shall  give  this  notice,  nor  is 
there  any  provision  in  the  policy  or  '^  mortgage  slip  '*  to 
the  efiect  that  in  case  the  mortgagee  comes  into  possession 
of  knowledge  that  the  hazard  of  the  risk  has  been  increased 
or  that  the  property  has  been  conveyed,  and  neglects  to 
notify  the  Insurance  Company  thereof,  that  the  policy  shall 
therefore  be  void.  We  are  not  prepared  to  say  that  such 
a  provision  could  be  enforced  if  it  was  contained  in  the 
policy.  There  is  no  claim  here  on  the  part  of  the  Insur- 
ance Company  that  it  has  suffered  any  injury  or  damage  by 
reason  of  the  neglect  of  the  Trust  Company  in  this  respect. 
The  Insurance  Company  has  received  a  premium  for  car- 
rying this  risk  for  five  years,  and  we  do  not  think  that  it 
should  be  allowed  to  escape  compliance  with  its  contract 
because  the  Trust  Company  has  neglected  to  perform  an 
immaterial  promise  on  its  part,  and  which  neglect  of  the 
Trust  Company  has  worked  no  injury  whatever  to  the  In- 
surance Company.  {Hastings  v,  Wedehester  Fire  Iiis,  Co., 
73  N.  Y.,  141.) 

3.  The  third  point  relied  upon  by  counsel  for  the  Insur- 
ance Company  for  reversing  this  case  is  that  this  suit  was 
not  brought  in  the  name  of  the  real  party  in  interest.  We 
have  already  seen  that  the  policy  contained  a  separate  and 
independent  contract  between  tiie  Insurance  Company  and 
the  Trust  Company,  and  that  the  Trust  Company  had  an 
interest  in  the  insured  property.  By  the  terms  of  this 
contract  the  policy,  wheu  issued,  was  delivered  to  the  Trust 
Company  and  it  has  never  parted  with  its  possession  or  the 
title  to  it  since.  "Where,  by  a  policy  of  fire  insurance,  a 
portion  of  the  loss  is  made  payable  to  a  third  person  as  his 
interest  may  appear,  the  language  imparls  an  interest  in  the 
property  in  such  third  person  to  the  extent  of  his  interest; 
the  insurance  is  for  his  benefit,  and  he  or  his  assignee  may 
maintain  an  action  upon  the  policy  in  case  of  loss.''  {FU- 
neg  V.  Glens  FaUs  Ins.  Co.,  65  N.  Y.,  6.)     In  this  case 
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Crew,  had  he  never  oouveyed  the  insured  property,  oould 
not  have  maintained  an  action  against  the  Insurance  Com- 
pany to  recover  this  loss,  at  least,  without  showing  that  he 
bad  paid  and  discharged  the  mortgage  debt  ( Westchester 
Fire  Ins.  Co.  v.  Coverdale,  supra,)  At  the  time  the  suit 
was  brought  Huey,  the  owner  of  the  mortgage  debt,  may 
have  been  a  proper  party  plaintiff;  but  that  question  was 
not  raised  in  the  court  below  and  is  not  raised  hera  Fur- 
thermore, Huey,  by  assigning  the  mortgage  debt  to  the 
Trust  Company  during  the  pendency  of  the  action,  parted 
with  all  his  interest,  if  he  had  any,  in  the  subject-matter 
of  this  action  and  disqualified  himself  from  being  a  party 
thereto.  The  Trust  Company,  by  assigning  the  mortgage 
debt  to  Huey,  did  not  thereby  assign  him  the  insurance 
policy,  nor  part  with  their  interest  in  it,  nor  their  right  to 
enforce  it.  As  the  Trust  Company  guarantied  the  collec- 
tion and  payment  of  the  mortgage  debt,  it  still  had  such 
an  interest  in  the  insured  property  as  entitled  it  in  case  of 
a  loss  to  sue  for  a  recovery;  and  at  the  time  the  judgment 
was  rendered,  the  only  party  that  could  have  maintained 
this  action  was  the  Trust  Company.  {BlackweU  v.  Insurance 
Cb.,  48  O.  St.,  633;  Cone  v.  Niagara  Ins,  Cb.,  60  N.  Y., 
619;  Weed  v.  Hamburg" Bremen  Fire  Ins.  Co.,  31  N.  K 
Rep.  [N.  T.],  231 ;  Westchester  Ins.  Oo,  v.  Coverdale,  29 
Pac  Rep.  [Kan.],  682.) 

There  is  no  error  in  the  i-ecord  and  the  judgment  of  the 
district  court  is 

Affirmed. 
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George  F.  Munro  v.  Delia  A.  Callahan. 

Filed  Septsmbkb  19,  1804.    No.  5505. 

1.  Bastardy:  Jurisdiction  of  Justice  of  the  Peace.  AJqs- 
tice  of  the  peace  has  no  JnriadictioD  to  try  and  determine  the 
guilt  or  innooenoe  of  a  party  charged  with  being  the  father  of  a 
baatard  child. 

%  A  bastardy  proceeding  la  eeaentiallj  a  civil  proceeding,  and 
can  only  be  tried  on  ita  merita  In  the  diatrict  court 

S.  Bastardy:  Examination  Befobb  Justice  of  the  Peace: 
Evidence.  The  examination  by  a  Jostioe  of  the  peace  of  a 
peraon  charged  with  being  the  father  of  a  baatard  child  ia  in 
no  aenae  a  trial  of  the  merita  of  the  controventy;  and  the  stat- 
ute does  not  contemplate  the  taking  of  any  testimony  in  anch 
proceeding  on  behalf  of  the  party  accused.  Doty  v,  Udtndjf^  33 
•Neb.,  852,  followed  and  reaffirmed. 

4.  The  deposition  of  a  witness,  who  resides  in  the  county 
where  an  action  originated  and  ia  being  tried,  cannot  be  read  in 
evidence  until  it  ia  made  to  appear  that  anch  witness  is  abaent 
Aom  the  county,  or  by  reason  of  age,  infirmity,  imprimnnient, 
or  death  is  unable  to  attend  in  person  at  the  trial.  EoereU  v. 
TUhail,  34  Neb.,  803,  followed  and  reaffirmed. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Davis,  J. 

Saunders  &  Macfarland^  for  plaintiff  in  error. 

John  F.  Oromelien  and  Ovrley  &  JIarpU,  contra. 

Baoan,  C. 

On  the  26th  day  of  October,  1891,  Miss  Delia  A.  Calla- 
ban  swore  out  a  complaint  before  A.  J.  Hart,  a  justice  of 
the  peace  in  and  for  Douglas  county,  against  George  F. 
Munro,  charging  him  with  being  the  father  of  her  unborn 
bastard  child.  The  justice  of  the  |)eace  in  due  time  pro- 
ceeded to  a  hearing  of  the  complaint  against  Munro,  found 
68 
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him  not  guilty/and  discharged  him.  Subsequentlj  Mift» 
Callahan  swore  out  another  complaint  before  another  ju.t>- 
tice  of  the  peace  against  Munro,  charging  him  with  being 
the  father  of  her  unborn  bastard  child.  A  change  of  venue 
was  taken  from  this  latter  justice  to  another,  where  an  ex- 
amination of  Munro  on  said  charge  was  had,  which  re- 
sulted in  the  justice  binding  Munro  in  a  recognizance  to 
appear  at  the  next  term  of  the  district  court  to  answer  the 
charge  preferred  by  Miss  Callahan.  On  the  examination 
of  Munro  by  this  last  named  justice  he  offered  to  testify  on 
his  own  belialf,  but  the  testimony  was  refused  by  the  jus- 
tice. In  May,  1892,  Munro  was  tried  in  the  district  court 
on  the  diarge  of  being  the  father  of  Miss  Callahan's  bas* 
tard  child,  found  guilty  of  the  charge  by  the  jury,  and 
from  the  judgment  pronounced  against  him  in  that  action 
he  prosecutes  a  petition  in  error  to  this  court, 

1.  The  errors  assigned  and  argued  in  the  brief  are  as 
follows :  On  the  trial  in  the  district  court  Mnnro  pleaded, 
in  bar  to  the  action,  the  proceedings  had  before  Justice 
Hart,  resulting  in  his  discharge.  The  refusal  of  the  dis- 
trict court  to  sustain  this  plea  is  the  first  error  assigned 
here.  The  contention  of  counsel  for  Munro  is  that  the 
proceeding  had  before  the  justice  of  the  peace  was  a  trial  of 
Munro  for  the  offense  of  which  he  was  convicted  in  the 
district  court,  and  as  he  was  acquitted  by  the  justice  of  the 
peace,  that  he  could  not  be  tried  again.  A  justice  of  the 
peace  has  no  jurisdiction  to  try  and  determine  the  gnilt  or 
innocence  of  a  party  charged  with  being  the  father  of  a 
bastard  child;  and  the  judgment  of  a  justice  of  the  peace 
that  a  person  charged  with  being  the  father  of  a  bt^stard 
child  is  guilty  or  inn.K^ent  of  the  offense  is  a  nullity.  The 
duties  of  a  justice  of  the  peace  in  such  cases  are  prescribed 
by  chapter  37  of  the  Compiled  Statutes,  1893,  entitled 
''Illegitimate  Children,"  and  are,  for  the  most  part,  min- 
isterial. He  may  receive  the  complaint,  docket  the  case, 
issue  his  warrant,  and  cause  the  arrest  of  the  party  accused, 
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and  take  in  writing  the  examination  of  the  complainant; 
and  then,  unless  the  party  charged  shall  pay  or  secure  £o 
the  complainant  such  sum  of  money  or  property  as  she 
may  agree  to  receive  in  full  satisfaction,  and  give  bond  to 
the  county  commissioners  of  the  county  in  which  such 
complainant  resides,  to  save  such  county  free  from  all 
charges  towards  the  maintenance  of  such  child,  the  justice 
must  bind  such  accused  party  in  a  recognizance  to  the  dis- 
trict court.  A  bastardy  proceeding  is  essentially  a  civil 
proceeding  and  can  only  be  tried  on  its  merits  in  the  dis* 
trict  court. 

2.  In  the  district  court  Munro  filed  a  motion  to  dismiss 
the  proceeding  for  the  reason  that  in  the  examination  had 
before  the  justice  of  the  peace,  who  recognized  him  to  ap- 
pear in  the  district  court,  such  justice  refused  to  allow  him, 
Munro,  to  testify  in  his  own  behalf.  The  overruling  of 
this  motion  by  the  district  court  is  the  second  error  assigned 
here.  Tlie  examination  by  a  justice  of  the  peace  of  a  per- 
son charged  with  being  the  father  of  a  bastard  child  is  in 
no  sense  a  trial  of  the  merits  of  tlie  controversy.  The 
statute  on  the  subject  does  not  contemplate  the  taking  of 
any  testimony  on  belialf  of  the  party  accused.  {Daly  v.  J!fc- 
lendy,  32  Neb.,  852;  Compiled  Statutes,  1893,  sec.  1,  ch, 
37.) 

3.  On  the  trial  in  the  district  court  Munro  offered  to 
read  in  evidence  in  his  own  behalf,  the  deposition  of  on^ 
Stockman.  Stockman  was  a  resident  of  Douglas  county. 
The  refusal  of  the  district  court  to  permit  this  depo-^ition 
to  be  read  is  the  third  error  assigned  here.  Section  372 
of  the  Code  of  Civil  Procedure  provides:  "  The  deposition 
of  jiny  witness  may  be  used  only  in  the  following  cases : 
F  r.-^i — When  the  witness  does  not  reside  in  the  county 
whore  the  action  or  proceeding  is  pending,  or  is  sent  for 
trial  by  change  of  venue,  or  is  absent  therefrom.  Second — 
When,  from  age,  infirmity,  or  imprisonment,  the  witness 
is  unable  to  attend  the  court,  or  is  dead.     Third — When 
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the  testimony  is  required  upon  a  motion^  or  in  any  other 
case  where  the  oral  examination  of  a  witness  is  not  re- 
quired/' The  witness  Stockman  resided  in  Douglas  county^ 
where  this  case  was  on  triaL  Munro  made  no  proof,  at 
the  time  he  offered  this  deposition^  that  Stockman  was  ab- 
itent  from  said  Douglas  county,  or  that  by  reason  of  age, 
infirmity,  imprisonment,  or  death  Stockman  was  unable  to 
attend  in  person  at  the  trial.  The  court,  then,  committed 
no  error  in  excluding  this  deposition.  {EvereU  v.  lidball,  34 
Neb.,  80a.) 

4.  The  fourth  error  alleged  is  that  the  court  erred  in 
giving  paragraph  No.  4  of  its  charge  to  the  jury.  We  can- 
iiot  review  this  error,  if  error  it  was,  because  not  assigned 
as  an  error  in  the  petition  in  error  filed  in  this  court. 

5.  The  fifth  error  assigned  is  that  the  court  erred  in  re- 
fusing to  give  instructions  2  and  3  a^^ked  for  by  the  plaintiff 
in  error.  We  cannot  review  this  assignment,  because  no 
exception  was  taken  by  Munro  to  the  refusal  of  the  district 
court  to  give  these  instructions. 

6.  The  sixth  assignment  is  that  the  district  court  erred 
in  overruling  Munro's  motion  for  a  continuance  of  the  case. 
We  cannot  review  this  ruling  of  the  district  court,  because 
it  is  not  assigned  as  error  in  the  petition  in  error  filed  here. 

7.  The  seventh  assignment  of  error  alleged  in  the  brief 
of  counsel  is  that  the  verdict  is  unsustained  by  the  evidence. 
The  evidence  is  very  conflicting,  and  without  quoting  it  or 
any  of  it  here,  it  must  su£Bce  .to  say  that  it  supports  the 
finding  of  the  jury. 

The  judgment  of  the  district  court  must  be,  and  is, 


Affirmed. 
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Samuel  N.  Bell,  appellant,  y.  Augustus  F.  Bosohs 
et  al.,  appellees. 

Filed  Septsmbbb  19, 1894.    No.  6345. 

1.  Meohanios*  Liens :  Statbhbnt:  Dbsobiptxok  of  Pbopbbtt. 
One  who  claim**  the  benefits  of  the  mecbaDics'  lien  law  moat 
ahow  a  subetantlal  compliance  with  each  essential  requirement 
thereof,  one  of  which  is  that  the  sworn  statement  to  be  filed  shaU 
contain  a  deacription  of  the  land  npon  which  the  labor  was  done 
or  material  was  furnished  for  the  purpose  contemplated  by  such 
law.  A  description  of  property  in  such  statement  which  is  en- 
tirely inapplicable  to  the  land  actually  benefited  cannot  be  made 
eifectiTe  to  any  extent  for  the  purpose  of  subjecting  the  land 
actually  built  upon  to  the  operation  of  the  lien  claimed.  Holmes 
ff.  Hwtchins,  38  Neb.,  001,  followed. 

«.  :  :  :    Subsequbnt   Pubchasbbs  of  Land. 

Thia  rule  holds  icood  as  well  in  fayor  of  one  who  was  the  owner 
of  the  land  at  the  time  the  improvements  were  erected  as  in  faTor 
of  a  subsequent  purchaser. 

S.  Estoppel .  Whether  under  certain  states  of  facts  the  owner  might 
not  be  estopped  from  urging  the  error  in  the  statement  as  a  de- 
fense to  the  lien,  quare. 

Appeal  from  the  district  ooiurt  of  Douglas  county. 
Heard  below  before  Doane,  J. 

Howard  B.  Smith,  for  appellant. 

Hall  &  MoCfuBooh  and  Kennedy  &  Learned^  ewibra. 

Irvine,  C. 

This  is  an  appeal  by  Bell  from  a  decree  denying  a  me- 
chanic's lien  which  he  sought  to  foreclose  against  property 
alleged  to  belong  to  the  defendant  Bosche.  The  conclusion 
reached  upon  one  of  the  questions  presented  renders  a  state- 
ment or  decision  of  the  others  unnecessary. 

The  petition  alleged  that  the  building,  oat  of  the  ereo- 
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tiou  of  which  plaintiff's  claim  accrued,  was  situated  on  lot 
12,  block  1,  PoppletoD  Park,  an  addition  to  Omaha,  but 
by  mistake  the  premises  were  described  in  the  claim  of  lien 
as  the  north  half  of  lot  13,  block  11,  Poppleton  Park; 
that  this  mistake  was  caused  by  a  misdescription  of  the 
property  given  to  plaintiff  by  Bosche,  willfully  and  for  the 
purpose  and  intention  of  misleading  the  plaintiff  in  filing 
his  lien.  The  answer  placed  these  allegations  in  issue. 
We  are  satisfied  from  an  examination  of  the  evidence  that 
the  plaintiff  wholly  failed  to  establish  the  all^ations  by 
which  he  sought  to  relieve  himself  from  the  effect  of  the 
erroneous  description  and  procure  a  reformation  of  the  lien. 
The  plaintiff  testifies  that  he  remembers  distinctly  that  he 
asked  Bosche  for  a  description  of  the  lot  before  any  work 
was  done,  and  this  for  the  purpose  of  obtaining  a  permit 
to  erect  the  building.  Further,  *'  I  recollect  distinctly  that 
Mr.  Bosche  told  me  the  building  was  to  be  erected  on  the 
north  half  of  lot  13,  in  block  1,  in  Poppleton  Park."  But 
the  lien  as  filed  descril)ed  the  north  half  of  lot  13,  in  block 
11,  in  Poppleton  Park;  so  that  if  all  Mr.  Bell  says  be  true, 
he  did  not  rely  upon  the  description  given  him  by  Bosche 
and  did  not  follow  it  Mr.  Bosche  asserts  that  he  never 
gave  Bell  any  description  of  the  property.  Bell  testifies 
that  the  claim  of  lien  was  prepared  under  the  instructions 
of  Mr.  Walz,  his  foreman,  during  Bell's  absence,  and  that 
on  his  return  Bell,  supposing  Walz  had  used  the  descrip- 
tion in  the  permit  and  that  it  was  correct,  signed  his  name 
and  made  oath  to  the  claim.  If  the  mistake  occurred  in 
this  way,  it  evinces  a  high  degree  of  negligence  on  the  part 
of  Bell  in  making  oath  to  a  paper  without  examining  it; 
but  Walz  also  contradicts  Bell.  The  evidence  was  clearly 
insufficient  to  establish  the  facts  pleaded  as  estopping 
Bosche  from  asserting  the  error  in  description,  and  it  is, 
therefore,  unnecessary  to  consider  whether  or  not  such  facts, 
if  established,  would  be  legally  sufficient  for  that  pnrpo.se. 
We  are,  therefore,  brought  to  a  consideration  of  the 
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questiou  whether,  in  the  absence  of  circumstances  o{)erating 
by  way  of  estoppel,  a  lien  can  be  enforced  on  a  claim*  which 
does  not  describe  the  property  sought  to  be  charged,  or 
whether  a  court  of  equity  can  reform  an  erroneous  descrip- 
tion, it  not  appearing  that  the  rights  of  third  persons  have 
intervened.  In  Holmes  v.  Hutchijia,  38  Neb.,  601,  a  similar 
question  was  considered,  and  it  was  there  held  that  if  the 
required  statement  be  so  defective  as  not  to  impart  notice  of 
the  property  sought  to  be  charged,  there  survives,  after  four 
months,  no  right  to  the  lien  as  against  purchasers.  In  that 
case  an  effort  was  made  to  reform  the  description  as  against 
a  purchaser  after  the  expiration  of  the  statutory  period  for 
filing  liens,  and  the  language  of  the  court  is  confined  to 
the  question  presented ;  but  the  authorities  there  cited  in 
sup[)ort  of  the  conclusion  reached,  that  there  can  be  no 
such  reformation,  draw  no  distinction  between  cases  where 
new  rights  have  accrued  and  others.  Indeed,  so  far  as  the 
facts  appear,  in  none  of  these  cases  were  there  intervening 
rights.  To  the  cases  referred  to  in  Holmes  v.  Ifutchins 
may  be  added  Goss  v.  StrelUz^  54  Cal.,  640;  Vreeland  v. 
Boyle,  37  N.  J.  Law,  346;  Dearie  v.  Martin,  78  Pa.  St, 
56;  Drake  v,  Oreen,  48  Kan.,  534.  All  were  cases  against 
the  original  owner,  at  least  so  far  as  the  reports  show.  In 
Goss  r.  Strelitz,  supra,  the  reason  which  prevents  a  refor- 
mation is  stated  to  be  that  the  in>trument  is  not  in  the  nature 
of  a  contract  to  be  reformed  in  appropriate  cases,  but  a 
prerequisite  to  the  maintenance  of  a  proceeding  giving  an 
«^traordinary  remedy,  to  secure  the  benefit  of  which  the 
plaintiff  roust  comply  with  the  terms  on  which  the  statute 
affords  him  relief.  In  Vreeland  t?.  Boyle,  supra^  this  reason 
is  supplemented  by  showing  that  the  claim  is  not  a  plead- 
ing or  proceeding  which  may  be  amended  under  statutes 
relating  to  procedure.  We  hold,  therefore,  that  a  substan- 
tial compliance  with  those  provisions  of  the  statute  relating 
to  the  filing  of  a  sworn  statement  is  a  prerequisite  to  the 
enforcement  of  a  mechanic's  lien,  and  that  where  the  state- 
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ment  filed  is  so  defective  as  not  by  its  terms  to  impart  no- 
tice as  to  the  property  sought  to  be  charged,  such  defective 
statement  cannot  be  reformed,  after  the  expiration  of  the 
period  allowed  for  filing  such  claims,  and  that  no  lien  at- 
taches, even  as  against  the  owner  at  the  time  the  labor  was 
performed  or  the  material  furnished.  This  is  true  at  least 
when  no  facts  exist  sufficient  upon  general  principles  to 
constitute  an  estoppel  against  the  owner.  The  claim  of 
lien  being  radically  defective,  the  decree  of  the  district 
court  was  right  and  is 


Af FIRMED. 


Mamie  Lichtenberqer  et  al.  v.  ERNEsrr  Worm. 

FiLKD  SSPTKMBEB  19, 1894.     No.  5411. 

1.  Review  of  Bulinig  on  Motion  to  Set  Aside  DeiiBralt.. 

Where  a  default  has  been  regularly  entered  against  a  defendant, 
personally  served  with  snmmonsy  it  is  largely  within  the  dia- 
eretlon  of  the  oonrt  tosay  whether  he  shall  be  permitted  tooome 
in  afterwards  and  make  defense;  and  unless  it  be  made  to  ap- 
pear that  there  has  been  an  abuse  of  discretion  by  the  court  be- 
low, in  this  particular,  this  court  wUl  not  interfere.  Mulkollan 
V.  8coggi%y  8  Neb.,  202,  and  Bwnaiien  v.  Brawn,  33  Neb.,  64,  fid* 
lowed. 

2.  Practice :  Osdes  to  File  Answer:  Defaxtlt:  Review.    The 

defendants  appeared  after  answer  day  and  filed  a  demurrer 
without  leaTC.  The  plaintiff  moved  for  a  default.  The  court 
did  not  enter  a  default,  but  gave  defendants  leave  to  answer  in 
twodi^s.  Held,  That  the  condition  imposed  of  filing  an  answer 
within  a  short  time  was  a  reasonable  exercise  of  discretion  on 
the  part  of  the  trial  court,  at  least  in  the  abseface  of  OTidence  of 
any  of  the  circumstances  surrounding  the  case. 

3.  Trial:  Progedubb  iir  Trial  €k>URT:   Presumptioks  of  Rbo- 

ULARITY:  Rkview.  It  is  the  duty  of  the  district  court  to  af- 
ford to  defendants  a  full  opportunity  to  present  their  defense, 
but  it  is  also  its  duty  to  prevent  unnecessary  delays  and  disoonr-^ 
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age  frivolons  prooeedings.  In  reviewiDg  orders  affecting  the 
procednre  in  a  case  this  oonrt  will  presnme,  in  the  ahsence  of 
eyidenoe  to  the  contrary,  that  the  district  oonrts  have  acted 
with  dne  regard  to  hoth  principles. 

Erbor  from  the  district  court  of  Douglas  county.  Tried 
below  before  Keybor,  J. 

John  P.  Dams  and  PhU  8.  Winter,  for  plaintiffs  in  error* 

V.  O.  Striokler,  eonird. 

Irvine,  C. 

The  judgment  sought  to  be  reversed  was  entered  upon 
the  default  of  the  plaintiffs  in  error,  and  the  errors  assigned 
relate  to  the  action  of  the  court  in  entering  the  default,  and 
in  refusing  thereafter  to  set  it  aside  and  permit  the  plaintiffs 
in  error  to  defend. 

The  record  discloses  the  following  facts:  The  action  was 
b^un  in  an  inferior  court,  and  was  appealed  to  the  district 
court  by  the  plaintiffs  in  error.  The  date  of  filing  the 
transcript  in  the  district  court  does  not  appear,  but  on  Jan- 
uary 7, 1892,  the  defendant  in  error  filed  his  petition.  Feb- 
ruary 5,  plaintiffs  in  error  filed  a  demurrer.  February  6y 
the  case  came  before  the  court  on  a  motion  for  default  and 
the  plaintiffs  in  error  were  given,  on  their  own  application, 
leave  to  answer  in  two  days.  February  13,  their  default 
was  entered.  February  25,  a  motion  to  set  aside  the  de- 
fault was  filed.  February  27,  an  order  appears  sustaining 
the  demurrer  and  giving  leave  to  the  defendant  in  error  to 
amend  his  petition  in  ten  days.  April  9,  the  defendant  in 
error  filed  his  motion  to  set  aside  the  order  of  February 
27,  because  the  demurrer  had  l>een  filed  after  the  motion 
for  default;  because  of  the  order  requiring  an  answer  to  be 
filed,  the  failure  to  comply  with  that  order  and  the  entry  of 
<lefault  before  the  demurrer  was  heard;  and  for  the  further 
reason  that  the  order  sustaining  the  demurrer  was  procured 
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by  bringing  the  case  before  another  judge  and  oonoealing 
/rom  him  the  fact  of  the  default.  The  motion  also  asked 
that  the  demurrer  be  stricken  from  the  files.  This  motion 
was  sustained.  April  27,  the  motion  of  plaintiffs  in  error 
to  set  aside  the  default  was  overruled,  and  the  following 
day  judgment  was  entered.  Thereafter  a  motion  was  filed, 
i^tyled  ^^a  motion  to  reconsider/'  but  which  was  in  effect  a 
motion  for  a  new  trial.  This  motion  was  overruled.  It  would 
appear  that  affidavits  were  filed  in  support  of  these  various 
motions,  but  they  are  not  incorporated  in  a  bill  of  exceptions 
and  for  that  reason  cannot  be  considered.  We  must^  there*- 
fore,  assume  throughout  that  where  the  motions  depended 
upon  facts  not  appearing  by  the  record,  the  trial  court  was 
justified  by  the  proof  presented  in  the  finding  arrived  at. 
It  has  been  said  in  several  cases  that  it  is  the  duty  of 
the  trial  court  to  permit  defendants  to  answer  upon  proper 
terms  at  any  time  before  judgment  where  it  is  made  to  ap- 
pear that  they  have  a  meritorious  defense.  {Blair  v.  West 
Point  Mfg.  Co.,  7  Nel;.,  146;  Haggerty  v.Walker,  21  Neb., 
596.)  As  said  by  Judge  Cobb  in  Clutz  v.  Carter,  12  Neb., 
113,  "it  is  tiie  spirit  and-  policy  of  the  law  to  give  every 
party  an  opportunity  to  prosecute  or  defend  his  case  in 
<x)urt,  and  courts  will  never  deny  such  right  except  for  ihe 
fault  orgross  laches  of  such  party  or  his  authorized  attorney." 
In  this  case,  however,  no  answer  was  tendered  or  showing 
of  meritorious  defense  presented,  and  the  refusal  of  the 
<3ourt  before  judgment  to  set  aside  the  default  was,  there- 
fore, not  erroneous  within  the  rule  stated  in  the  cases  cited. 
Indeed,  the  statement  made  in  those  cases  must  be  regarded 
rather  as  a  rule  to  guide  the  exercise  of  discretion  by  dis- 
trict courts  than  an  absolute  rule  of  laW  governing  the  re- 
view of  cases  by  this  court,  because  it  has  been  distinctly 
decided  that  where  a  default  has  been  regularly  entered  it  is 
largely  within  the  discretion  of  the  trial  court  to  say  whether 
the  defendant  shall  be  permitted  to  come  in  afterwards  and 
make  his  defense,  and  unless  an  abuse  of  discretion  be  made 


Vol.  41]       SEPTEMBER  TERM,  1894.  869 


Liehtenberger  y.  Worm. 


to  appear  this  court  will  not  interfere.  (MulhoUan  v.  Soog^ 
giuy  8  Neb.,  202;  Bemstien  v.  Brown,  23  Neb.,  64.)  Cer- 
tainly no  abuse  of  discretion  appears  in  this  case,  where 
no  defense  to  the  merits  is  shown  and  where  we  have  not 
before  us  the  evidence,  if  any,  oifered  to  exculpate  plaint- 
ifis  in  error  from  the  inference  of  laches. 

It  would  seem  that  the  demurrer  filed  out  of  time  re- 
mained undisposed  of  when  the  plaintiff's  application  for 
a  default  was  made.  It  is  argued  that  the  court  erred  in 
making  any  order  in  support  of  this  application  under  such 
circumstances.  In  this  aspect  the  case  closely  resembles 
that  of  Dewey  v,  Lewis,  12  Neb.,  306,  where  it  was  held 
that  it  must  be  presumed  that  the  attention  of  the  court 
was  never  called  to  the  application  pending  upon  the  files 
at  the  time  of  the  later  action;  but  aside  from  this  pre- 
sumption, the  order  made  amounted  to  a  refusal  to  enter  a 
default,  with  a  condition  imposed  that  the  plaintiffs  in 
error  answer  within  two  days.  The  condition  is  the  only 
part  of  the  order  of  which  plaintiffs  in  error  can  complain, 
and  the  demurrer  not  having  been  filed  until  after  rule  day, 
it  does  not  appear  that  the  court  abused  its  discretion  in -re- 
quiring an  answer  within  a  short  time  as  a  condition  for  re- 
fusing to  strike  the  demurrer  and  enter  a  default.  While 
it  is  the  policy  of  our  practice  to  afford  a  full  opportunity 
for  making  a  defense,  and  for  this  purpose  to  give  full  re- 
lief against  slight  or  technical  omissions,  it  is,  on  the  other 
hand,  the  duty  of  the  courts  to  prevent  unnecessary  delays 
in  the  prosecution  of  actions  and  to»guard  against  dilatory 
and  frivolous  proceedings.  In  the  absence  at  least  of  a 
showing  to  the  contrary  it  will  always  be  presumed  that 
the  trial  judge,  in  disposing  of  such  matters,  has  acted  with 
a  due  regard  to  both  of  these  principles. 


Judgment  affirmed. 
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Newman  Ebb^  RECEiyEBy  y.  Fbane  O.  Eoglebtok. 

FiLKD  Septbmbeb  19,  1804.     No.  6221. 

L.  Negligenoe:  Bailboad  Companies:  Pbbsonal  Injubib. 
Negligence  on  the  part  of  ft  railroad  company  cannot  be  inferred 
merely  from  the  fiict  that  the  act  complained  of  was  annecesBaiy, 
nor  from  the  fiict  that  a  necessary  act  was  performed  in  an  nn- 
neceesary  manner.  In  order  to  jastify  the  inference  of  negli- 
gence the  commission  of  the  act  in  the  manner  in  which  it  was 
committed  most,  under  all  the  eircnmstanoes,  hare  implied  a  fail- 
nre  to  ezerdse  that  degree  of  care  which  a  pmdent  person  woald 
exercise  under  similar  circnmstances. 


2.  :  EviDBNOE.    The  evidence  in  this  case  examined,  and  AeM 

insufficient  to  establish  negligence  on  the  part  of  the  defendant. 

Ebbob  from  the  district  court  of  Gage  county.  Tried 
below  before  Appelget,  J. 

Jf.  Summer/ield  and  Qriggn^  Rinaker  A  Bibb,  for  plaint- 
iff in  error. 

Alfred  Hazlett  and  W.  Q  Le  Hane,  oarUra. 

Ibvine,  C. 

Egu^leston,  a  brakeman  employed  on  the  Kansas  City, 
Wyandotte  &  Northwestern  railroad,  brought  this  action 
against  the  plaintiff  in  error,  a  receiver  operating  said  road, 
for  personal  injuries  by  Eggleston  sustained  while  engaged 
in  his  work.  There  was  a  verdict  and  judgment  in  favor 
6f  Eggleston  for  $16,000,  which  the  receiver  by  these  pro- 
ceedings seeks  to  reverse.  The  only  assignment  which  we 
shall  consider  is  that  the  evidence  was  insufficient  to  sup- 
port the  verdict. 

There  is  no  conflict  in  the  evidence,  so  far  as  it  relates 
to  the  principal  facts  surrounding  the  accident,  and  there 
is  no  great  conflict  in  regard  to  the  details.     Eggleston  had 
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been  employed  by  the  receiver  as  a  brakeman  for  about 
three  weeks.  He  had  had  about  two  years'  ex()erieDce  on 
other  roads  in  the  same  line  of  duty.  A  freight  train^ 
<lesignated  as  ''No.  104/'  left  Beatrice  at  6:40  P.  M.  for 
Kansas  City.  The  crew  of  this  train  consi-sted  of  a  con- 
ductor^  engineer,  fireman,  and  two  brakemen,  Eggleston 
being  the  ''rear  brakeman/'  by  which  we  understand  the 
brakeman  posted  at  or  near  the  rear  of  the  train.  The 
Wyandotte  road  was  operated  from  Virginia  to  Beatrice 
on  the  tracks  of  the  Chicago,  Rock  Island  &  Pacific,  but 
it  had  in  Beatrice  certain  side  tracks  of  its  own  con- 
nected by  switches  with  the  Rock  Island  tracks.  On  the 
afternoon  of  October  8,  1890,  the  engineer,  fireman,  and 
two  brakemen  were  engaged  in  making  up  train  104, 
some  time  prior  to  the  hour  of  its  departure.  When  the 
operation  begun,  the  conductor  was  not  present.  There 
is  evidence  tending  to  show  that  he  arrived  on  the  scene 
immediately  before  the  accident,  but  he  took  no  part  in  the 
operations  of  the  crew  and  gave  no  orders.  In  making 
np  this  train  it  was  customary,  after  moving  the  engine 
from  the  roundhouse,  to  pull  out  from  a  side  track  the  ca- 
boose which  was  to  go  with  the  train,  throw  the  caboo-e 
back  along  another  track,  and  then  proceed  to  pick  up  the 
other  cars  and  move  them  back  and  attach  them  to  the  ca- 
boose. On  the  day  in  question  caboose  No.  408,  which  was 
to  go  with  the  train,  stood  upon  the  storage  track  behind 
Another  caboose,  No.  409;  both  cabooses  were,  therefore, 
hauled  from  the  storage  track  upon  the  main  line.  Caboose 
408  was  then  shoved  back  along  the  main  line  beyond  the 
switch.  It  next  became  necessary  to  replace  caboose  409 
on  the  storage  track.  It  is  shown  to  be  a  common  proceed- 
ing in  order  to  accomplish  such  a  movement  to  ''kick"  the 
car  back  upon  the  siding.  This  operation  of  ''kicking"  is 
described  in  the  evidence  as  follows:  The  car  to  be  kicked 
standing  between  the  engine  and  the  switch,  the  switch  is 
thrown  to  the  proper  position,  the  car  uncoupled  from  the 
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engine  and  the  engine  started,  shoving  the  uncoupled  ear 
as  it  moves.  When  sufficient  momentum  has  been  given 
the  car  to  move  it  to  the  desired  point,  the  movement  of 
the  engine  is  stopped  and  the  car  allowed  to  move  on,  some 
one  rid. tig  upon  the  car  for  the  purpose  of  applying  the 
brakes  at  the  proper  place  for  stopping.  By  this  process 
caboose  408  had  been  kicked  back  upon  the  main  line,  Eg- 
glfston  riding  upon  it  and  applying  the  brakes.  Having 
brought  caboose  408  to  a  stop,  Eggleston  alighted  and^ 
proceeding  towards  where  the  engine  and  caboose  409  then 
were,  he  gave  the  signal  to  the  other  brakeraan  to  pull  the 
pin  which  connected  caboose  409  with  the  engine.  This 
signal  is  described  in  the  testimony  as  a  signal  to  kick  and 
also  as  a  signal  indicating  that  Eggleston  was  ready  to  leap 
upon  caboose  409  for  the  purpose  of  stopping  it.  The  pin 
was  accordingly  pulled,  the  caboose  thus  disconnected  with 
the  engine,  and  the  kicking  process  begun.  As  the  car  and 
engine  approached  Eggleston  he  gave  a  signal  to  ^'stop 
kicking/'  He  testifies  that  the  engine  was  at  that  time  one 
hundred  feet  east  of  him  and  was  moving  at  the  rate  of 
twelve  to  fifteen  miles  per  hour.  As  the  caboose  passed 
him  he  seized  the  hand-holds  and  endeavored  to  mount. 
According  to  his  testimony  the  speed  of  the  engine  had  then 
been  checked  to  such  an  extent  that  there  was  a  space  of 
from  eight  to  ten  feet  between  the  caboose  and  the  engine. 
Eggleston's  hands  were  wrenched  loose  from  the  hand- 
holds and  he  fell  upon  the  track  behind  the  caboose  and  in 
front  of  the  moving  eqgine,  which  passed  over  him,  mang- 
ling both  arms  so  that  amputation  was  necessary,  and  in- 
flicted other  severe  injuries.  Eggleston,  when  he  gave  the 
signal  to  stop,  was  so  situated  that  the  side  of  the  locomo- 
tive cab  nearest  him  was  that  occupied  by  the  fireman. 
Tlie  signal  to  stop  was,  therefore,  received  by  the  fireman 
and  communicated  by  him  to  the  engineer. 

The  foregoing  are  the  main  facts  disclosed  by  the  evi- 
dence.    These  are  brought  out,  however,  with  great  clab* 
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oration  and  detail,  ttnd  there  is  much  testimony  relating  to 
directions,  distances,  time,  and  speed.  This  evidence  has 
all  been  carefully  examined,  but  in  the  view  we  take  of  the 
case  it  will  not  be  necessary  in  this  opinion  to  refer  to  it  to 
any  great  extent.  It  is  at  first  somewhat  difficult  to  per- 
ceive wherein  the  defendant  in  error  claims  there  was  neg- 
ligence on  the  part  of  the  plaintiff  in  error.  In  order  to 
consider  the  question  upon  the  theory  of  the  defendant  \n 
error,  we  shall  refer  to  his  petition  and  then  to  a  summary 
from  his  brief  in  which  he  has  undertaken  to  collect  and 
gtate  the  facts  which  he  claims  to  support  his  case.  The 
petition,  after  a  great  deal  mostly  in  the  nature  of  induce- 
ment stating  the  facts  not  very  differently  from  the  manner 
in  which  we  have  stated  them,  proceeds  as  follows :  ^^  The 
said  defendant  did,  then  and  there,  so  negligently  and  un- 
skillfuUy  control  and  manage  said  engine  No.  10,  and  the 
brake  thereto  attached,  that  said  locomotive  suddenly  and 
violently,  and  without  notice  or  warning  to  plaintiff,  wa.^ 
kept  moving,  and  came  rushing  down  upon  and  over  this 
plaintiff  at  an  unusual  and  unreasonable  rate  of  speedy 
where  this  plaintiff  had  fallen  as  aforesaid,  and  who  had 
not  the  time  to  throw  himself  therefrom  and  out  of  the 
danger  in  which  he  was  then."  This  is  the  only  allegation 
of  n^ligence  in  the  petition.  An  analysis  of  this  language 
leads  to  these  observations:  First,  the  only  negligence 
charged  lies  in  the  management  of  the  engine  and  its 
brake;  secondly,  while  the  language  is  cast  in  an  affirma- 
tive form  it  amounts  to  a  charge  that  the  negligence  con- 
sisted in  failing  to  stop  the  engine  and  in  moving  at  an 
unusual  rate  of  speed.  If  the  plaintiff  was  entitled  to  re- 
cover at  all  it  must  he  upon  proof  tending  to  establish  these 
all^ations.  Passing  now  to  the-  summary  in  the  brief 
already  referred  to,  we  will  examine  it  with  reference  to 
these  allegations  of  the  petition. 

The  defendant  in  error  says:  "First — That  the  plaintiff 
below,  Frank  6.  EggUston,  was  a  brakeman  in  the  em- 
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ployment  of  Newman  Erb,  reoeivef,  and  was  injured 
throagli  the  negligence  of  his  aervants  or  employes/'  It 
must  be  observed  in  passing  that  this  statement,  if  sap- 
ported  by  the  evidence^  would  in  itself  convey  no  chaige  of 
legal  liability  as  long  as  the  doctrine  of  fellow-servants  re- 
tains any  place  in  our  jurisprudence.  Such  a  state  of  af- 
fairsy  standing  alone,  would  rather  imply  freedom  from  lia- 
bility than  the  contrary.  But  what  were  the  facts?  There 
is  evidence  tending  to  show  that  by  the  immediate  appli- 
cation of  all  the  means  for  bringing  the  engine  to  a  stop 
instantly  upon  the  giving  of  the  signal  by  Eggleston  the 
engine  might  have  been  brought  to  a  stop  before  it  reached 
the  point  where  Eggleston  fell  upon  the  track ;  but  some 
short  period  was  required  to  render  Eggleston's  signal  ef- 
fective. From  the  position  he  took,  this  signal  could  not 
be  seen  by  the  engineer,  but  was  necessarily  communicated 
to  the  engineer  by  the  fireman.  This  occupied  some  time, 
during  which  the  engine  was  approaching.  In  the  next 
place  it  is  fair  to  presume  there  was  some  necpssary  move- 
ment of  the  engine  before  it  was  possible  for  the  engineer 
to  act  in  response  to  the  signal.  Further,  the  uncontra- 
dicted evidence  is  that  the  engineer  did  act  promptly. 
Eggleston  does  not  pretend  to  know  what  action  was  taken, 
but  his  testimony  that  he  gave  the  signal  immediately  be- 
fore starting  to  board  the  car,  and  that  at  the  time  he 
boarded  it  he  observed  an  interval  of  eight  or  ten  feet  be- 
tween the  car  and  the  engine,  shows  that  prompt  action  was 
taken.  Finally,  and  this  is  the  important  consideration, 
it  appears  from  the  uncontradicted  evidence  that  it  is  not 
customary,  and  for  the  sake  of  the  madiinery  it  is  not  de- 
sirable, on  such  occasions  to  bring  the  engine  to  a  stop  by 
the  shortest  means  possible.  Buch  means  are  used  only  in 
the  case  of  emergency,  and  it  is  not  pretended  that  there 
was  any  knowledge  on  the  part  of  the  engine  crew  of  the 
existence  of  such  an  emergency  at  the  time  of  Eggleston's 
fall  as  would  imply  negligence  in  not  making  an  emeigenoy 
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Stop  at  that  time  or  when  his  fall  became  known.  On  the 
contrary,  it  is  perfectly  clear  that  at  the  tin)e  he  fell  upon 
the  track  it  was  too  late  to  prevent  his  injury.  A  railroad 
company  is  not  responsible  for  every  action  taken  by  it 
which  was  not  absolutely  necessary.  In  such  cases  as  this 
it  is  liable  only  because  of  negligence.  In  order  to  re- 
cover it  was  necessary  for  the  plaintiff  to  show,  not  that 
the  movement  of  the  engine  was  unnecessary,  but  that  it 
was  done  under  such  circumstances  as  to  imply  a  failure  to 
exercise  that  care  which  a  prudent  man  would  exercise  under 
similar  circumstances.  {Omaha  &  R,  V.  JR.  Co.  v.  Brady ^ 
39  Neb.,  27;  Omaha  &  R.  V.R.  Co.  v.  Clarke,  39  Neb., 
<65.)  So  here,  while  the  evidence  is  sufficient  to  ground  an 
inference  that  there  was  a  physical  possibility  of  stopping 
the  engine  before  it  reached  the  spot  where  Eggleston  fell, 
«till  we  find  nowhere  any  evidence  to  show  that  any  danger 
was  to  be  apprehended  in  failing  to  do  so  or  that  the  action 
of  the  engineer  was  not  that  to  be  expected  of  a  prudeut 
man  under  like  circumstances.  It  mi^ht  be  claimed  in 
this  connection  that  this  0|ieration  of  kicking  a  car  is  in 
Itself  unnecessarily  hazardous,  and  is  evidence  of  n^li- 
gence.  To  this  it  may  be  answered,  in  the  first  place,  that 
the  petition  charges  nothing  of  the  kind,  and,  in  the  sec- 
ond place,  tliat  since  all  the  evidence,  including  E.gle- 
ston's,  is  to  the  effect  that  the  maneuver  was  made>o!ely  in 
response  to  signals  given  by  Egghston  himself  for  that 
purpose,  therefore,  if  the  movement  of  the  train  in  that 
manner  was  in  itself  negligence,  it  was  the  negligence  of 
Eg$i:leston  and  not  that  of  other  employes. 

The  brief  then  proceeds:  "  Srcond — That  E^rgleston  was 
working  under  the  direction  and  anihority  of  Tom  Irwin, 
the  conduct<ir  of  104,  who  had  the  right  to  command  the 
movements  of  said  freight  train,  and  to  control  Egglcston 
and  the  other  servants  emph>yed  U|K)n  it.  Third — That 
under  the  evidence  and  our  law,  Tom  Irwin,  the  conductor, 
being  in  control  and  having  the  management  of  this  train, 
69 
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was  a  vioe-principal  to  the  engineer  and  other  employes  of 
said  train/'  The  evidence  does  show  that  Irwin  was  the 
oonductor,  but  it  also  shows  that  this  train  was  not  being 
made  up  under  his  supervision.  The  only  evidence  plac- 
ing Irwin  in  the  neighborhood  before  the  accident  hap- 
pened is  that  of  Eggleston,  who  first  says  that  he  does  not 
remember  whether  he  saw  him  until  after  he  was  hurt,  and 
afterwards  states  that  Irwin  boarded  one  end  of  caboose 
408  as  he,  I^gleston,  left  the  other  end.  No  one  pretends 
tliat  Irwin  was  exercising  any  supervision  over  the  pro- 
ceedings of  the  other  employes.  From  instructions  given 
by  the  court  it  would  seem  that  the  plaintiff's  precise 
tlieory  upon  this  branch  of  the  case  was  that  in  the  absence 
of  the  conductor  his  duties  were  delegated  to  the  engineer, 
and  that  the  latter,  therefore,  occupied  with  relation  to 
E^Ieston  the  position  of  a  vice-princij>al ;  but  there  is  not 
one  word  in  the  record  tending  to  show  any  such  delega- 
tion of  authority.  On  the  contrary,  the  only  evidence  as 
to  the  relations  of  the  different  members  of  the  crew  is 
that  of  Eggleston,  who  says  that  the  engineer  and  firemnn 
had  nothing  to  do  with  employing  him  or  paying  hira,  had 
no  power  to  discharge  hira,  had  no  power  to  direct  him  in 
the  performance  of  his  work,  and  that  they  never  did  sa 
His  testimony  shows  that  he,  the  fireman,  the  engineer, 
and  the  other  brakeman,  in  making  up  the  train,  were  act- 
ing in  association,  none  as  8U()erior  to  any  other,  and  that 
they  were  fellow-9^rvants  within  any  of  the  definitions  of 
the  term. 

"  Fourth — That  the  accident  was  not  caused  by  the  care- 
lessness or  any  negligence  on  the  part  of  Eggleston."  This 
must  be  assumed  to  be  true  subject  to  the  hypothesis  above 
presented.  The  defect  in  Eggleston's  case  is  that  he  failed 
to  prove  negligence  on  the  part  of  the  plaintiff  in  error. 
Therefore,  contributory  negligence  is  immaterial.  This  is 
true  unless,  as  before  noticed,  the  manner  of  moving  the 
cuiS  was  in  itself  negligt^nce,  and  in  that  case  the  move- 
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meut  being  directed  by  the  plaintiff  there  was  contributory 
negligence. 

"Fifth — That  Newman  Erb,  the  receiver,  did  not  exer- 
cise due  and  reasonable  care  in  the  selection  of  careful,  re- 
sponsible, and  trustworthy  co-employes,  and  that  the  same 
rule  applies  to  Conductor  Irwin/'  N^ligenoe  in  the  se- 
lection of  employes  is  not  mentioned  in  the  petition,  and 
should  not  have  been  submitted  to  the  jury  for  that  reason. 
Eggleston  was  undoubtedly  very  severely  injured,  and  his 
condition  appeals  to  our  sympathy  as  it  evidently  appealed 
to  that  of  the  jury,  but,  so  far  as  this  record  discloses,  his 
injuries  were  not  due  to  any  negligence  on  the  part  of  the 
receiver  or  his  servants.  The  judgment  must,  therefore, 
be  reversed  and  the  cause  remanded  for  a  new  trial. 


Reversed  and  bemanded. 


John  C.  Morbow  et  ux.  v.  Nora  A.  Jones. 
Filed  Octobbb  2,  1894.    Na  5677. 

1.  Contraots:  Ck>N8iDEBATioN.    Mutual  promises  oonsUtnteftsafA- 

oient  ooDSideration  to  sopport  a  contract. 

2.  Statute  of  Frauds:   Deeds  as  Mobtoagbs:  RBDBMPnoir. 

J.  gave  a  real  estate  mortgage  to  M.  to  aecare  a  loan  of  money, 
and,  after  the  debt  matured,  M.  broaght  an  action  to  foreclose 
the  mortgage.  A  decree  was  entered,  and  the  property  sold  to 
R  for  a  snm  considerably  less  than  the  debt,  interest,  and  costs. 
Before  confirmation,  M.'s  attorney  in  the  foreclosare  proceedings, 
on  behalf  of  M.,  bat  without  his  written  aathority  so  to  do, 
wrote  a  letter  to  J.,  inclosing  a  deed  for  the  property,  in  which 
M.  was  named  as  grantee,  and  an  assignment  of  the  equity  of  re- 
demption, making  a  proposition  that  if  J.  would  execute  and 
return  the  deed  and  assignment,  she  could  redeem  the  property 
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at  any  time  by  paying  the  amonnt  of  the  mortgage,  costs,  and 
interest.  J.  accepted  the  propoflition,  ezecated  the  deed  and  aa- 
signment,  and  retarned  the  same  to  the  attorney,  who  imme- 
diately delivered  them  to  M.,  who  placed  the  same  npon  record. 
In  an  action  to  redeem,  AeU,  that  the  proposition  to  J.  to  redeem 
was  not  within  the  statute  of  frauds,  notwithstanding  the  attor- 
ney had  not  been  authorized  in  writing  by  M.  to  make  the  same. 

3.  Frinoipal  and  Agent.    A  principal  must  adopt  the  acts  of  his 

agent  as  a  whole,  and  will  not  be  permitted  to  retain  that  part 
which  is  beneficial,  and  reject  that  which  is  not 

4.  Parol  Evidence:  Deeds  as  Mobtoaqes.    A  deed  of  real  es- 

tate, absolute  in  form,  may  be  shown  by  parol  to  have  been  in- 
tended by  the  parties  to  it  as  a  security  for  a  debt  or  loan,  and 
as  between  such  parties,  at  least,  the  instrument  will  be  construed 
to  be  a  mortgage  merely. 

B.  Mortgages :  Deeds  as  Secdbitt.  Seld^  That  the  relation  of 
mortgagor  and  mortgagee  was  not  changed  or  destroyed  by  the 
delivery  of  the  deed  on  the  terms  upon  which  it  was  obtained, 
and  that  the  deed  was  taken  as  further  security  for,  and  not  in 
payment  of,  the  mortgage  debt. 

6.  Deeds  as  Mortgages:  Right  of  Redemption.    A  court  of 

equity,  after  ascertaining  that  a  conveyance  by  absolute  deed  is 
a  mortgage,  will  allow  a  mortgagor,  or  the  person  who  has  ac- 
quired his  interest  in  the  premises,  to  redeem. 

7.  Limitation  of  Actions:    MoBTaAOEs:   Redemption.    The 

right  to  redeem  and  the  right  to  ioreclose  are  reciprocal,  and  an 
action  to  redeem  may  be  brought  at  any  time  before  the  statu- 
tory bar  of  ten  years  is  complete. 

8.  Mortgages:  Review.    When  a  mortgagor  dies,  an  action  to 

redeem  from  a  mortgage  may  be  mMntained  by  the  person  who 
succeeded  by  the  mortgagor's  death  to  his  interest  in  the  mor^ 
gaged  premises. 

9.  :  Rents  Befobe  FoBECLOSUBB.    A  mortgagee  in  possession 

of,  and  occupying,  mortgaged  real  estate  before  foreclosure  is 
liable  to  account  for  the  net  rental  value  thereof,  and  this  even 
though  the  instrument  securing  the  debt  is,  on  its  fiice,  an  abso- 
lute conveyance. 

10.  Beview:    Bill   of  Exceptions:   Omission   of   Evidence. 

The  finding  of  the  amount  due  the  mortgagee  for  repairs  cannot 
be  reviewed,  since  the  evidence  upon  which  the  same  was  based 
is  not  coi^jbained  in  the  bill  of  exceptions. 
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Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Wakeley,  J. 

The  facts  are  stated  in  the  opinion. 

James  F.  Morton  and  E,  R,  DuffU,  for  plaintiffs  in  error, 
cited :  Morgan  v,  Bergen,  3  Neb.,  213;  Parsons,  Contracts, 
sees.  21,  535;  Fry,  Specific  Perfnrraanoe,  sec.  119;  Hig- 
ginhoUom  v,  Benson^  24  Neb.,  461. 

James  W.  Carr,  contra: 

A  conveyance  of  the  equity  of  redemption,  absolate  in 
form,  may  be  shown  by  parol  to  have  been  intended  as  se- 
curity. {Trull  V.  Skinner,  17  Pick.  [Mass.],  213;  Mills  v. 
Mills,  26  Conn.,  213  ;  Rijan  v.  Dox,  34  N.  Y.,  307;  VUla 
V  Rodriguez,  12  Wall.  [U.  S.],323;  Brown  v.  Oaffnej/,  2S 
III.,  149;  West  v.  Reed,  65  111.,  242;  BHnkman  v.  Jones, 
44  Wis.,  498.) 

An  absolute  deed,  accompanied  by  a  stipulation  that  the 
estate  shall  be  reconveyed  on  payment  of  money,  is  a  mort- 
gage, and  the  grantor  has  a  right  to  redeem.  {Erskine  v. 
Townsend,  2  Mass.,  493;  Taylor  v.  Weld,  5  Mass.,  109; 
Carey  v.  Rawson,  8  Mass.,  159;  Harrison  v.  Trustees  of 
Phillips  Academy,  12  Mass.,  456 ;  Scott  v.  McFarland,  13 
Mass.,  309;  Tower  v.  Fetz,  26  Neb.,  713  ;  RusseU  v.  South- 
ard, 12  How.  [U.  S.].  139;  Morris  v.  Nixon,  1  How. 
[U.  S.],  118;  Boyd  v.  McLean,  1  Johns.  Ch.  [N.  Y.],  682; 
Ryan  v.  Box,  34  N.  Y.,  307 ;  McLaughlin  v.  Shepherd,  52 
Am.  Dec.  [Me.],  646;  F/agg  v.  Mann,  2  Sumner  [U.  S. 
C.  C],  487;  Barton  v.  May,  3  Sandf.  Ch.  [N.  Y.],  492; 
Lane  v.  Shears,  1  Wend.  [N.  Y.],  433;  Walton  v.  Oronly, 
14  Wend.  [N.  Y.],  63;  Rice  v.  Rice,  4  Pick.  [Mass.],  349.) 

Mr.  Morrow,  in  accepting  the  deed  from  his  attorney, 
was  bound  to  inquire  about  the  terms  upon  which  it  was 
procured.  The  knowledge  of  the  attorney  was  the  knowl- 
edge of  the  principal.  (First  Nat.  Bank  of  Cedar  Rapids 
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V.  ErioksoTij  20  Neb.,  680;  Coakley  v.  Christy,  20  Neb., 
609.) 

In  making  the  agreement  for  redemption  the  attorney 
acted  within  his  apparent  power,  and  his  principal  is  bound, 
though  no  express  authority  had  been  conferred  upon  his 
agent.  {Webster  v.  Wray,  17  Neb.,  579;  Howell  v.  Oraff, 
26  Neb.,  130;  Weaterfield  Bank  v.  Comen,  93  Am.  Dec. 
[N.  Y.],  673;  Joyce  v.  DuplesBis,  77  Am.  D.c.  [La.],  185 ; 
Oberne  v.  Burke,  30  Neb.,  681.) 

A  principal  must  adopt  the  agreements  of  the  agent  as 
a  whole,  or  reject  them  as  a  whole.  {MoKeighan  v,  Hopkins^ 
19  Neb.,  33;  Rogers  v.  Empkie  Hardware  Cb.,  24  Neb., 
663;  Taylor  v.  Conner,  97  Am.  Dec.  [Miss.],  419;  Stadle- 
man  v.  Fitzgerald,  14  Neb.,  290.) 

The  contract  to  redeem  was  not  within  the  statute  of 
frauds.  {Vindqaest  v.  Perkey,  16  Neb.,  288;  Robinson  v. 
Cheney,  n  Neb.,  679;  McWilimins  v.  Lawless,  16  Neb., 
132;  Ives  v.  Hazard,  67  Am.  Dec.  [R.  I.],  500.) 

NORVAL,  C.  J. 

On  or  about  the  6th  day  of  December,  1877,  one  Har- 
riet Jones,  now  deceased,  being  the  owner  in  fee-simple  of 
lot  1,  in  block  4,  in  Shull's  addition  to  the  city  of  Omaha, 
gave  her  promissory  note  for  the  sum  of  (500  to  John  C. 
Morrow,  one  of  the  plaintiffs  in  error,  and  to  secure  the 
payment  of  said  note  she,  together  with  her  husband,  Will- 
iam D.  Jones,  executed  aud  delivered  to  said  Morrow  a 
mortgage  upon  said  lot.  On  the  12th  day  of  October, 
1880,  Morrow  commenced  an  action  in  the  district  court  of 
Douglas  county  to  foreclose  said  mortgage,  service  of  sum- 
mons being  made  by  publication,  and  on  the  6th  day  of 
December,  18S0,  a  decree  was  entered  in  said  cause  for  the 
sum  of  $625.25  and  costs,  and  the  premises  were  ordered 
sold  for  the  payment  thereof.  An  order  of  sale  was  there- 
after issued,  and  on  the  12th  day  of  February,  1881,  said 
real  estate  was  sold  to  one  Lewis  S.  Reed  for  $611,  that 
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being  about  (125  less  than  the  amount  of  the  decree,  inter* 
est,  and  costs.  On  February  16,  1881,  Morrow,  by  his 
attorney,  James  F.  Morton,  filed  a  motion  in  the  said  cause 
to  set  aside  the  sale,  and  on  the  19th  day  of  the  same 
month  said  motion  was  overruled  by  the  court  Subse- 
quently,  on  the  21st  day  of  February,  1881,  said  Morton, 
.  who  was  then,  and  from  the  commencement  of  the  suit  had 
been,  the  attorney  of  record  for  the  plaintiff  therein,  with- 
out any  authority  from  said  Morrow,  wrote  and  transmit- 
ted by  mail  t6  said  Harriet  Jones  a  letter,  inclosing  therein 
for  execution  by  her  a  quitclaim  deed  for  said  lot  and  a 
written  assignment  of  the  equity  of  redemption  from  said 
Harriet  Jones  to  said  Morrow.  The  following  is  a  copy 
of  said  letter: 

"Omaha,  Neb.,  February  21,  1881. 
^'Harriet  Jones — Dear  Madam:  I  am  instructed  by 
my  client,  J.  C.  Morrow,  to  write  and  inform  you  that  on 
sale  in  foreclosure  of  mortgages  of  your  property,  the  same 
was  sold  for  $611  (the  appraisement  was  $530),  leaving  a 
deficit  on  the  mortgage  and  cost  of  $125,  for  which  we 
will  still  have  a  judgment  against  you.  Since  the  sale  we 
have  concluded  to  take  the  property  and  cancel  the  judg- 
ment if  you  desire  to  do  so  by  signing  to  Mr.  Morrow 
your  equity  of  redemption,  and  thus  enable  him  to  redeem 
from  the  purchaser.  He  also  instructs  me  to  say  to  you 
that  at  any  time  in  the  future  you  desire  to  redeem  your 
property  from  him  you  can  do  so  by  paying  amount  of 
mortgage  and  costs  with  interest.  If  you  desire  to  avail 
yourself  of  this  offer,  you  can  do  so  by  signing  and  ack. 
the  inclosed  assignment  of  your  equity  of  redemption  and 
quitclaim  deed  to  Morrow.  You  will  acknowledge  the 
same  before  the  clerk  of  a  court  of  record  and  return  the 
same  to  my  address,  and  I  will  send  you  the  certificate  of 
cancellation  of  mortgage.  If  this  is  done,  it  must  be  done 
at  once,  for  the  sale  comes  up  for  confirmation  on  March  5, 
1881,  and  after  the  confirmation  of  sale,  under  our  stat« 
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utes,  the  property  can  no  longer  be  redeemed,  and  your  eq- 
uity of  redemption  is  lost  to  you,  or  any  one  else.  If  you 
so  instruct  me,  I  will  have  Judge  Redick,  as  your  attorney, 
appear  for  you  in  the  redemption  matter,  and  we  will  pay 
him  for  his  services  without  expense  to  you.  Be  kind 
enough  to  answer  at  once  so  we  can  deposit  the  money 
with  Judge  Redick  to  redeem  the  property.  I  am,  with 
much  respect, 

"Your  ob't  serv't,         James  F.  Mobton, 

''Ait.  for  J.  a  Morrow:' 
This  letter,  together  with  the  deed  and  the  assignment 
of  the  equity  of  redemption,  was  in  due  time  received  by 
Harriet  Jones,  who  accepted  the  proposition,  and  on  the 
28th  day  of  February,  1881,  executed  and  acknowledged 
the  quitclaim  deed  sent  to  her  for  that  purpose,  returned 
the  same  to  said  Morton,  who,  upon  receipt  thereof,  de- 
livered the  same  to  said  Morrow,  who  accepted  and  plaoed 
the  deed  upon  record.  On  February  26,  1881,  the  pur- 
chaser of  said  lot  procured  an  order  to  show  cause  why 
said  sale  should  not  be  confirmed,  and  on  March  5,  1881, 
Morrow  filed  with  the  deVk  of  the  district  court  exceptions 
to  the  confirmation,  also  a  receipt,  signed  by  himself,  ac- 
knowledging full  satisfaction  of  the  decree  of  foreclosure. 
On  the  9th  day  of  said  month  said  Morton,  as  the  attorney 
for  Morrow,  wrote  and  transmitted  by  mail  to  said  Harriet 
Jones  another  letter,  acknowledging  the  receipt  of  the  quit- 
claim deed,  and  urging  her  to  execute  and  return  the  as- 
signment sent  to  her  with  the  deed.  U|>on  the  receipt  of 
this  letter  Mrs.  Jones  executed  the  assignment  of  the 
equity  redemption  whici)  had  been  previously  sent  her  as 
aforesaid  and  returned  the  same  to  Morton,  who,  immedi- 
ately upon  the  receipt  thereof,  delivered  the  assignment  to 
Morrow,  who  filed  the  same  in  said  cause.  Subsequently 
the  motion  to  confirm  the  sale  was  overruled  and  the  sale 
set  aside,  and  Morrow,  in  pursuance  of  said  agreement,  re- 
deemed said  lot,  and  claims  to  be  the  owner  thereof.     Im- 
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mediately  upon  receiving  the  deed  and  assignment  Morrow 
took  possession  of  the  premises,  and  from  thence  h&s  ex- 
ercised control  over  the  same,  collecting  the  rents  arising 
therefrom  and  applying  the  same  to  his  own  use.  He  has 
also  paid  for  the  making  of  repairs  on  the  premises. 

It  further  appears  that  said  Harriet  Jones  obtained  a  di* 
vorce  from  said  William  D.  Jones,  and  subsequently  mar- 
ried one  Harry  Men  iam ;  that  on  the  30th  day  of  Octo- 
ber, 1888,  and  prior  to  the  commencement  of  this  suit, 
Harriet  Merriam,  formerly  Harriet  Jones,  tendered  to 
said  Morrow,  and  offered  to  pay  him,  the  full  amount  due 
him  on  said  mortgage,  after  deducting  the  amount  of  rents 
and  profits  collected  by  him  in  excess  of  taxes  by  him  paid, 
and  demanded  of  said  Morrow  a  deed  for  said  lot,  who  re- 
fused to  receive  the  money  or  execute  a  deed  as  requested. 
Harriet  Merriam,  n^  Jones,  thereupon  brought  this  action 
against  John  C.  Morrow  and  F.  M.  Morrow,  his  wife,  to 
have  the  deed  declared  a  mortgage  and  to  redeem  the  prop- 
erty and  compel  said  Morrow  to  execute  and  deliver  to  her 
a  deed  to  said  lot.  After  the  beginning  of  the  action,  the 
plaintiff  died,  leaving  Nora  A.  Jones,  her  daughter,  sole 
and  only  heir  at  law,  who  was  a  minor  over  the  age  of 
fourteen  years.  Mary  A.  Elliott  is  the  duly  appointed 
guardian  of  said  minor,  and  this  action  was  revived  in  the 
name  of  said  Nora  A.  Jones. 

The  trial  court,  upon  the  issues  joined,  made  a  find- 
ing that  the  plaintiff  was  entitled,  and  has  the  right,  to 
redeem  the  real  estate  in  dispute  from  the  mortgage,  on 
payment  of  such  sum  or  sums  as  are  due  on  account  of  the 
principal  and  interest  of  said  mortgage,  and  the  costs  of 
foreclosure  proceedings,  and  all  repairs  and  valuable  im< 
provements  made  by  said  John  C.  Morrow  upon  said  prem- 
ises, after  deducting  all  sums  received  or  collected  by  him 
as  rents  for  the  use  of  the  premises.  The  court  also  jip* 
pointed  a  referee  to  state  the  account  between  the  parties. 
On  the  coming  in  of  the  report  of  the  referee  a  decree 
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was  entered  coiiiirmiiig  said  report  and  his  finding  that 
there  was  due  from  ihe  plaintiff  to  the  said  defendant  the 
sum  of  (859. 43y  and  ordering,  upon  tiie  payment  of  the 
said  sum  within  sixty  days  by  the  plaintiff,  together  with 
the  sum  of  $100  as  com|)en'>ation  to  the  defendant  for  col- 
lecting rents  and  caring  for  the  premises,  that  the  defend- 
ants be  required  to  make,  execute,  and  deliver  a  deed  oou«^ 
veying  said  premises  to  said  plaintiff,  and  the  clerk  of  the 
district  court  was  appointed  a  special  master  commissioner 
for  the  purpose  of  executing  and  delivering  said  deed  in 
case  the  defendants  should  fail  so  to  do.  To  reverse  this 
decree  the  defendants  prosecute  a  petition  in  error  to  this 
court. 

It  is  claimed,  in  the  first  place,  that  no  consideration 
passed  to  the  plaintiff  in  error,  John  C.  Morrow,  for  the 
making  of  the  proposition  or  agreement,  and,  therefore,  the 
promise  is  not  binding  in  law.  It  is  elementary  that  mu- 
tual promises  constitute  a  good  consideration  for  a  contract. 
By  the  written  proposition  submitted  to  Mrs.  Jones  she 
was  promised  the  right  to  redeem  the  property  at  any  time 
by  paying  the  amount  of  the  mortgage  and  costs,  with  in- 
terest, in  case  she  would  execute  a  quitclaim  deed  to  the 
premises  and  an  assignment  of  her  equity  of  redemption. 
The  deed  and  assignment  were  duly  executed  and  delivered, 
and  they  certainly  constitute  a  valid  and  binding  consider- 
ation for  the  promise  and  agreement  made  by  Morrow. 
Without  the  deed  and  assignment  he  could  not  have  re- 
deemed the  premises  from  the  foreclosure  sale,  but  would, 
in  all  probability,  have  been  forced  to  lose  $125  of  his 
debt.  By  the  new  arrangement  he  was  to  receive  the  full 
amount  of  his  debt,  interest,  and  costs,  in  case  Mrs.  Jones 
should  redeem  from  the  mortgage. 

The  second  point,  and  the  one  most  relied  upon  for  a 
reyjersal,  is  that  the  promise  is  void  under  the  3d,  8th,  and 
25th  sections  of  the  statute  of  frauds,  inasmuch  as  the 
proposition  to  redeem  was  made  without  Morrow's  knowl- 
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edge  or  oonsent  and  without  his  written  authority  for  so 
doing.     The  sections  referred  to  read  as  follows : 

'^Sec.  3.  No  estate  or  interest  in  land^  other  than  leases 
for  a  term  not  exceeding  one  year,  nor  any  trust  or  power 
over  or  concerning  lands,  or  in  any  manner  relating  thereto^ 
shall  hereafter  be  created,  granted,  assigned^or  surrendered 
or  declared,  unless  by  act  or  operation  of  law,  or  by  a  deed 
or  conveyance  in  writing,  subscribed  by  the  party  creating, 
granting,  assigning,  surrendering,  or  declaring  the  same." 
''Sec.  8.  In  the  following  cases  every  agreement  shall  be 
void  unless  such  agreement,  or  some  note  or  memorandum 
thereof,  be  in  writing,  and  subscribed  by  the  party  to  be 
charged  therewith:  First — Every  agreement  that  by  its 
terms  is  not  to  be  performed  within  one  year  from  the 
making  thereof.  Second — Every  special  promise  to  an- 
swer for  the  debt,  default,  or  misdoings  of  another  person. 
Third — Every  agreement,  promise,  or  undertaking  made 
upon  consideration  of  marriage,  except  mutual  promises  to 
marry.  Fourth — Every  special  promise  by  an  executor  or ' 
administrator  to  answer  damages  out  of  his  own  estate." 

"Sec.  25.  Every  instrument  required  by  any  of  the  pro- 
visions of  this  chapter  to  be  subscribed  by  any  party  may 
be  subscribed  by  his  agent^  thereunto  authorized  by  writ- 
ing." 

It  is  true  that  Mr.  Morrow  gave  no  written  authority  to 
his  attorney  to  make,  on  his  behalf,  the  proposition  he 
did ;  yet  we  are  unwilling  to  yield  assent  to  the  doctrine 
that  the  agreement  is  for  that  reason  void  and  unenforce- 
able. By  the  statute  of  frauds,  a  binding  contract  for  the 
sale  of  lands  cannot  be  executed  by  an  agent  of  the  land 
owner,  unless  he  be  authorized  by  writing.  {Morgan  v. 
Bergen^  3  Neb.,  209.)  The  statute  does  not  require  that 
a  contract  for  the  sale  of  l:ui  !•<  mnst  be  signerl  by  the  pur- 
chaser or  by  his  agent  authorized  in  writing.  An  agent 
may  contract  for  his  principal  for  the  purchase  of  land, 
even  though  his  authority  to  do  so  is  not  in  writing.     In 
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this  case  Morrow  was  the  vendee,  or  mortgagee,  and  there 
was  no  necessity  that  his  agent,  Morton,  should  have  been 
empowered  in  writing  to  enter  into  the  contract  for  him« 
It  is  said  that  Morton  had  no  authority  to  make  the  agree- 
ment, and  the  record  so  discloses;  but  that  is  unimportant, 
since  it  is  undisputed  that  Mr.  Morrow  accepted  the  deed 
and  assignment  and  placed  the  same  upon  record,  thereby 
accepting  the  benefits  of  the  proposition  submitted  by  Mr. 
Morton,  and  ratifying  his  acts.  A  principal  will  not  be 
permitted  to  adopt  that  part  of  a  contract  made  by  an  agent 
which  18  beneficial  and  reject  that  which  is  not.  He  must 
adopt  the  acts  of  his  agent  as  an  entirety,  or  not  at  all.  It 
is  conceded  that  Mr.  Morton,  on  l^ehalf  of  his  client,  agreed, 
in  unequivocal  terms,  that  if  Mrs.  Jones  would  deed  the 
mortgaged  premises  to  Mr.  Morrow  and  assign  the  equity 
of  redemption  to  him,  she  could  redeem  the  property  at  any 
lime  by  paying  the  mortgage  debt,  with  interest  and  costs. 
The  proposition  was  immediately  accepted,  and,  through 
*  this  agreement,  Mr.  Morrow  obtained  the  conveyance  and 
assignment,  and  by  retaining  Jtliem  he  is  bound  by  the  terms 
and  conditions  upon  which  they  were  obtained.  {ilcKeighan 
V,  Hopkins,  1 9  Neb.,  33;  Rogers  v.  Empkie  Hardware  Co.^ 
24  Neb.,  653.)  It  is  clear  that  the  conveyance  made  by 
Mrs.  Jones,  although  absolute  on  its  face,  was  intended  and 
understood  by  the  parties  to  be  a  mortgage  to  take  the  place 
of  the  one  which  had  therefor  been  given,  and  which  had 
already  gone  to  a  decree  of  foreclosure.  The  assignment 
of  the  equity  of  redemption  was  for  the  purpose  of  author- 
izing Morrow  to  redeem  from  the  sale  in  the  foreclosure 
suit.  We  entertain  no  doubt,  and  this  and  other  courts 
have  so  declared,  that  a  deed  of  real  estate,  absolute  in  its 
terms,  may  be  shown  by  parol  to  have  been  intended  by  the 
parties  as  a  mortgage,  and  as  between  the  parties,  at  least, 
it  will  be  construed  to  bea  morigage  merely.  {Tower  v.  Fetz^ 
26  Neb.,  706,  and  cases  there  cited.)  It  therefore  follows 
that  the  proposition  of  Morton  to  allow  Mrs.  Jones  to  re- 
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deem  is  not  withio  the  statute  of  frauds,  because  Morton  had 
DO  written  authority  from  his  principal  to  make  the  same. 
A  verbal  agreement  to  reconvej  upon  his  payment  of  the 
debt  would  have  been  binding.  The  relation  of  mortgagor 
and  mortgagee  was  not  changed,  or  destroyed,  by  the  exe- 
cution of  the  deed,  upon  the  terms  upon  which  it  was  ob- 
tained, it  being  clear  that  the  conveyance  was  intended 
merely  as  a  new  form  of  security  for  the  original  debt. 
{Toioer  v.  Fetz,  26  Neb.,  706;  Brinkman  v.  Jones,  44  Wis., 
498;  Alexander  v.  Rodriguez,  12  Wall.  [U.  S.],  323; 
Kirohoffv.  Union  Mutual  Life  Ins.  .Co.,  33  111.  App.,  607.) 
Tower  v.  Fetz,  supra,  is  quite  similar  in  its  facts  to  the  case 
before  us.  There  the  defendant  in  error  Fetz  executed  a 
mortgage  on  his  farm  to  one  Fay  to  secure  a  loan  of  money, 
the  loan  being  negotiated  through  the  plaintiff  in  error 
Tower,  who  attended  to  the  collecting  of  the  interest.  Fetz 
made  default  in  the  payment  of  his  interest,  and  Tower  be- 
ing absent,  wrote  to  one  Dent,  his  agent,  that  he  would  as- 
aume  the  mortgage  in  consideration  of  a  warranty  deed  of 
the  farm.  Thereupon  Dent  cal led  u  pon  Fetz  and  demanded 
the  interest,  and  informed  him  unless  some  arrangement 
was  made  the  mortgage  would  be  foreclosed ;  that  if  Fetz 
would  convey  the  farm  to  Tower,  the  latter  would  sell  the 
same,  and  whatever  was  realized  above  the  mortgage  taxes 
and  ex[)enses  Fetz  should  receive.  Relying  upon  said 
promise,  Fetz  executed  a  warranty  deed  of  the  farm  to 
Tower,  who  subsequently  sold  the  land  for  (1 ,200  over  and 
above  the  mortgage.  In  an  action  by  Fetz  against  Tower 
to  recover  said  sum  the  deed^  as  between  the  parties,  was 
held  to  be  a  mortgage. 

It  is  next  argued  that  the  right  of  redemption  should 
have  been  exercised  within  a  reasonable  time  afler  the  exe- 
cution of  the  deed,  and  this  action  cannot  be  maintained, 
inasmuch  as  no  offer  to  redeem  the  premises  from  the 
equitable  mortgage  was  made  until  eight  years  had  elapsed. 
No  adjudicated  case  has  been  cited  by  the  able  and  astute 
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counsel  for  plaintiffs  in  error  to  sustain  the  proix>sition, 
nor,  after  diligent  search,  have  we  been  able  to  find  such 
authority.  We  are  familiar  with  the  general  rule  laid  down 
by  Mr.  Parsons  and  other  writers  on  the  law  of  contracts, 
quoted  in  the  brief  of  counsel,  'Hhat  when  no  time  is 
s))ecified  it  is  a  presumption  of  law  the  parties  intended 
and  agreed  the  thing  should  be  done  in  a  reasonable  time;" 
but  this  doctrine  cannot  be  invoked  here.  Suppose  a  mort- 
gage, in  express  terms,  as  is  usually  the  case,  specifies  the 
time  within  which  the  debt  secured  thereby  shall  be  paid, 
would  the  date  thus  stated  fix  the  period  in  which  the 
mortgagor  would  have  the  right  to  redeem?  Certainly  not. 
This  court  has  held  that  a  mortgagor  may  redeem  at  any 
time  before  there  has  been  a  confirmation  of  the  sale.  {TooUe 
V,  White,  4  Neb.,  401.)  Doubtless,  where,  as  in  the  case  at 
bar,  a  deed,  absolute  on  it^j  face,  was  given  and  intended  as  a 
security  for  a  debt,  an  action  to  have  the  deed  declared  as  a 
mortgage  and  to  redeem  will  not  lie  after  the  right  to  fore- 
close is  barred  by  the  ten  years  statute  of  limitation.  The 
rule  is  the  right  to  foreclose  and  the  right  to  redeem  are 
reciprocal.  Therefore,  an  action  to  redeem  may  he  brought 
at  any  time  before  the  statutory  bar  of  ten  years  is  com- 
plete. {SeawriglU  v,  Parmer,  7  So.  Rep.  [Ala.],  201 ;  Green 
V.  Capps,  31  N.  E.  Rep.  [III.],  697;  Rogers  v.  Benton,  38 
N.  W.  Rep.  [Minn.],  765,  and  cases  there  cited.)  It  fol- 
lows that  the  plaintiff  was  not  precluded  from  maintaining 
this  action  by  the  lapse  of  time. 

We  will  next  consider  the  objection  that  this  action  was 
improperly  revived  in  the  name  of  Nora  A.  Jones.  As 
elsewhere  stated,  the  suit  was  originally  brought  by  Har- 
riet Jones,  afterwards  Merriam,  the  grantor  in  the  deed, 
and  that  during  the  pendency  thereof  she  died  intestate, 
leaving  her  surviving  one  child,  the  said  Nora  A.,  wlio 
was  the  deceased's  sole  and  only  heir  at  law,  and  in  whose 
name  these  proceedings  were  revived.  In  the  first  place 
we  remarked  that  neither  the  order  of  revivor,  nor  the  po- 
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tition  upon  which  the  same  was  based,  is  in  the  record  be- 
fore us.     The  stipulation  of  the  parties,  which  is  incorpo- 
rated in  the  bill  of  exceptions  in  the  case,  does,  however, 
state,  inter  alia,  "that  this  cause  of  action  was  duly  revived 
in  the  name  of  the  said  Nora  A.  Jones  by  Mary  A.  Ell- 
iott, her  guardian."     This  stipulation  of  the  parties  fully 
meets  the  contention  of  the  plaintiffs  in  error,  and  by  this 
admission  of  record  they  are  estopped  to  assert  that  the 
cause  was  not  revived  in  the  name  of  the  proper  person. 
But  it  is  not  necessary  to,  nor  do  we,  place  our  decision  on 
such  technical  groimd  alone.    The  right  of  Mrs.  Merriam 
to  redeem  was  not  a  mere  personal  right,  running  to  herself 
alone,  but  was  such  a  right  as  descended  on  her  death  to 
her  heirs.     When  a  mortgagor  dies,  an  action  to  redeem 
from  a  mortgage  may  be  maintained  by  any  person  who 
succeeded  by  his  death  to  his  interest  in  the  mortgaged 
premises,  whether  it  be  heir  or  devisee.  {Zaegel  v,  Kustery  7 
N.  W.  Rep.  [Wis.],  781 ;  JSarr  v.  Van  Alstine,  22  N.  E.  Rep. 
[Ind.],  965;  Sqa,ire  v.  Wright,  48  N.  W.  Rep.  [Mich.], 
286.)     Nora  A.  Jones,  the  plaintiff  below,  being  the  sole 
heir  of  the  vendor  and  mortgagor,  has  such  an  interest  in 
the  real  estate  in  dispute  as  entitles  her  to  maintain  a  suit 
to  have  the  deed  declared  a  mortgage  and  to  redeem;  hence, ^ 
this  action  was  rightly  revived  in  lier  name. 

It  is  also  insisted  that  the  referee  and  court  both  erred  in 
charging  the  plaintiffs  in  error  with  the  rents  and  profits 
received  from  the  real  estate  subsequent  to  the  execution  of 
the  quitclaim  deed.  In  argument  it  is  said  that  from  iho 
time  the  deed  was  executed  Morrow  was  the  holder  of  the 
legal  title,  and  entitled  to  the  legal  possession  and  use  of 
the  property,  and  at  most  he  was  only  chargeable  for  the 
rents  and  profits  for  a  reasonable  time  after  the  making  of 
the  conveyance.  As  we  have  already  seen  that,  although 
the  deed  was  absolute  in  its  terms,  nevertheless  the  relation 
of  mortgagor  and  mortgagee  existed  between  the  parties  to 
the  instrument;  and  it  is  the  settled  law  of  this  state,  pro- 
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muigated  in  more  than  one  decisiou  of  this  court,  that  a 
mortgagee  in  possession  of,  and  occupying,  mortgaged 
premises  before  foreclosure  is  liable  to  account  for  the  net 
rental  value  thereof  (Gomatook  v.  Michael,  17  Neb.,  288), 
and  this  though  the  instrument  securing  the  debt  is,  on  its 
face,  an  absolute  conveyance.  {Kemp  v.  Small,  32  Neb.,  318.) 
There  was  no  error,  therefore,  in  charging  Morrow  with 
the  net  rents  and  profits  derived  by  him  from  the  property 
up  to  the  entry  of  the  decree  in  the  case.  The  court 
awarded  him  $100  for  his  services  in  the  collection  of  the 
rents,  which,  we  think,  was  a  very  liberal  allowance.  We 
are  familiar  with  the  decision  in  HigginboUom  v.  Benson, 
24  Neb.,  461,  cited  by  plaintiffs  in  error,  having  tried  the 
cause  iu  the  district  court.  That  case  is  clearly  distinguish- 
able from  the  one  before  us.  That  was  an  action  to  fore- 
close several  junior  mortgages.  The  senior  mortgage  had 
already  been  foreclosed  and  the  property  sold  under  tlie 
decree  to  one  Benson,  but  the  holders  of  the  junior  mort- 
gages had  not  been  made  parties  to  the  suit.  Benson  pur- 
chased in  good  faith,  beh'eving  that  he  was  acquiring  a 
perfect  title,  and  subsequently  he  took  possession  of  the 
property  and  made  valuable  and  lasting  improvements 
•thereon.  It  was  held  in  the  second  foreclosure  case  that 
while  Benson  was  entitled  to  cre<lit  for  such  improvements^ 
he  was  not  chargeable  with  the  rental  value  of  the  real  es- 
tate during  his  possession.  Benson  was  not  a  mortgagee; 
but  having  become  the  owner  of  the  legal  title  held  by  the 
mortgagor  at  the  date  the  first  mortgage  was  executed,  he 
was  not  liable  to  account  to  the  junior  mortgagees  for  the 
value  of  the  rents  while  he  was  in  possession. 

Lastly,  it  is  urged  that  the  referee  did  not  allow  Mr. 
Morrow  the  full  amount  of  money  expended  by  him  for 
repairs  on  the  property.  The  referee  allowed  him  $94.50 
for  repairs.  Whether  this  sum  is  insufficient  or  not  we  are 
unable  to  decide,  since  the  evidence  upon  which  the  referee 
based  such  finding  is  not  incorporated  in  the  bill  of  excep- 
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iioDS  before   us.     We   must  presume,  tlierefore,  that  the 
eyideuoe  adducei]  supported  the  finding. 

There  being  no  reversible  error  in  the  record,  the  decree 


Affirmed. 


Elizabeth  Ellsworth  v.  City  of  Fairbury. 

FiLSD  OOTOBBB  2,  1894.     No.  5341. 

1.  Damages:  Personal  Injubies:  Evidbngb:  ORDEVFoaPn- 
BONAL  Examination.  Iq  an  action  for  a  personal  injury  a 
Judge  of  the  diatrict  oonrt  has  no  Jurisdiction  at  chambers  out- 
side of  the  coanty  in  which  the  eanse  is  pending,  to  make  an 
order  requiring  plaintiff  to  submit  his  body  to  a  personal  ezami- 
nntion  by  a  board  of  physicians  appointed  by  the  judge  lor  such 
pnrpoee. 

1L  :  :  :  :  ACQUIRSCBNCB:  Waivbb.     The 

mal(in.<  of  such  an  order  in  not  sufficient  ground  for  reversing  a 
Judgment  where  the  plaintiff  has  acqniesced  therfin  by  select^ 
Ing  a  physician  to  act  as  a  member  of  such  hoard  of  examiners, 
by  submitting  to  an  examination  witliout  objecting  thereto,  and 
by  permitting  the  testimony  of  f>aid  physicians  to  be  given 
without  raising  the -want  of  power  of  the  Judge  to  make  the 
order. 

3.  :   :   Inadequacy  of  VrcRoiCT:   Reversal.    The 

evidence  examined,  and  held  that  the  damages  asuedsed  by  the 
Jury  are  grossly  inadequate. 

Error  from  the  district  court  of  Jefferson  county. 
Tried  below  before  Broady,  J. 

See  opinion  for  statement  of  the  case.' 

Charles  B,  Rice,  fur  plaintiff  in  error: 

Wliile  at  chamWrs,  onUide  of  the  county  where  the  ac- 
tion was  pendiugy  the  district  judge  had  no  authority  to 
60 
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order  the  examination  bj  the  physicians.  (Consolidated 
Statutes,  sees.  1057-1059.) 

A  court  has  no  authority  to  make  an  order  requiring  a 
person  to  submit  to  a  personal  examination.  {Union  P.  B. 
Q>.  V.  Botsfardy  141  U.  S.,  250,  and  cases  cited.) 

The  following  case  was  cited  to  show  the  rule  as  to  the 
measure  of  damages :  Giy  of  Lincoln  v.  Smithy  28  Neb.,  762. 

W.  H.  Barnes  and  C.  B.  Letton,  contra: 

The  plaintiff,  by  selecting  a  member  of  the  board  of 
physicians,  waived  any  error  the  trial  judge  may  have 
committed  in  ordering  an  examination. 

A  judgment  will  not  be  reversed  nor  a  verdict  set  aside 
for  an  error  committed  without  prejudice  to  the  party 
complaining.  {Oibson  v.  SuUivany  18  Neb.,  558;  Dillon 
V.  Russell,  6  Neb.,  489;  IXseley  v.  Malchow,  9  Neb.,  181; 

Village  of  Ponca  v.  Crawford,  18  Neb.,  541 ;  Pollard  v. 
Turner,  22  Neb.,  366;  Brooks  v.  Dutcher,  22  Neb.,  644; 

Wise  V.  Newainey,  26  Neb.,  89 ;  Cowles  v.  Thompson,  31 
Neb.,  479.) 

A  court  has  authority  to  appoint  an  examining  board 
and  require  a  party  to  submit  to  a  personal  examination. 
(Chicago  &  E.  R.  Co.  v.  Holland^  122  111.,  461 ;  DevevAagh 
r.  Devenba^hf  5  Paige  Ch.  [N.  Y.],  554*;  Le  Barron  v. 
Le  Barron,  35  Vt,  365;  Parker  v.  Enslow,  102  111.,  272; 
Hatfield  v.  St.  Paul  &  D.  R.  Co.,  33  Minn.,  130;  Owens  v. 
Kansas  Gty,  St.  J.  &  C.  B.  R.  Co.,  95  Mo.,  169;  Sidekum 
V.  Wabashy  St.  L.  &  P.  R.  Co.,  93  Mo.,  400;  Shepard  v. 
Missouri  P.  R.  Co.,  85  Mo.,  629 ;  Miami  &  Montgomery 
Turnpike  Co,  v.  BaUy,  37  O.  St.,  104;  Atchison,  T.  &  S 
K  R.  Co.  V.  Thul,  29  Kan.,  466;  Sibley  v.  Smith,  46  Ark.^ 
275;  Richmond  &  D.  R.  Co.  v.  Childress,  82  Qa.,  719  . 
Bckroeder  v.  Chicago,  R.  I.  &  P.  R.  Co.,  47  la.,  375 ;  WhiU 
V.  Milwaukee  C.  R.  Co.,  61  Wis.,  536 ;  Stuart  v.  Havens,  17 
Neb.,  211;  Sioux  City  &  P.  R.  O).  v.  Finlayson,  16  Neb., 
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678;  Miesouri  P.  R.  Co.  v.  Johnson,  72  Tex.,  96;  Alon 
barm  G.  8.  B.  Co.  v.  HiU,  90  Ala.,  71.) 

E,  H.  HinshaWj  also  for  defendant  in  error. 

NOBVAL,  C.  J- 

This  was  an  action  brought  by  plaintiff  in  error  in  the 
court  below  to  recover  damages  for  personal  injuries  sus. 
tained  by  her  by  falling  through  a  defective  sidewalk  on 
Second  street,  in  the  city  of  Fairbury.  From  a  verdict 
and  judgment  against  the  city  for  the  sum  of  f  100  the 
plaintiff  prosecutes  error  to  this  court. 

Prior  to  the  trial  the  attorney  for  the  city,  upon  notice 
to  the  plaintiff,  presented  to  Judge  Morris  at  chambers  in 
the  court  house,  in  Saline  county,  a  motion  asking  him 
to  appoint  a  board  of  physicians  to  make  an  examination 
of  the  person  of  the  plaintiff,  for  the  purpose  of  ascertain- 
ing the  extent  of  her  alleged  injuries  and  the  cause  thereof. 
Plaintiff  filed  an  objection  to  the  hearing  of  said  motion 
outside  of  the  county  in  wiiich  the  cause  was  pending. 
The  judge,  however,  made  the  following  order,  which  was 
entened  upon  the  journal  of  the  district  court  of  Jefferson 
county : 

"State  op  Nebraska,! 
Jefferson  County,   j  ^^^^ 

"In  the  District  Court  thereof  of  the  Fifth  Judicial  Dis- 
trict. 
"  Elizabeth  Elmworth,  plaintiff, 

V. 

The  City  of  Fairbury,  defendant. 
.  "And  now  on  this  26th  day  of  March,  1891,  this  motion 
coming:  on  for  hearing  before  me,  W.  H.  Morris,  judge  of 
the  fifth  judicial  district  of  the  state  of  Nebraska,  and  it 
appearing  that  due  notice  has  been  given  of  the  application 
and  filing  of  this  motion,  and  having  read  the  affidavit  of 
E.  H.  Hinshaw  filed  herewith, 


.} 
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"It  18  ordered  by  me  that  Dr.  G.  W.  Johnson,  of  Fair- 
monty  Dr.  K  L.  Mitchell,  of  Lincoln,  Dr.  A.  Conrad,  of 
Crete,  and  one  physician  to  be  selected  by  each  party 
hereto,  be,  and  they  are  hereby,  appointed  a  board  of  sur- 
geons and  physicians  to  proceed  to  the  residence  of  plaintiff 
in  this  case,  in  Fairbury,  Nebraska,  and  to  thoroughly  ex- 
amine said  plaintiff,  and  to  ascertain,  if  possible,  what  dis- 
ease or  injury  she  is  now  suffering  from,  if  any,  and  the 
cause  thereof. 

'^Itis  further  ordered  that  the  costs  and  expenses  at- 
tending such  examination  shall  be  paid  in  the  first  instance 
by  the  defendant  in  the  case,  and  the  same  reported  to  the 
derk  of  the  district  court  of  Jefferson  county,  Nebraska, 
to  be  charged  up  as  costs  in  this  case,  and  to  abide  the  re- 
'sult  thereof.  Wm.  H.  Morris, 

It  is  insisted  that  the  district  judge  was  without  jurisdic- 
tion or  authority  to  make  the  foregoing  order  at  chambers, 
and  especially  outside  of  the  county  where  the  suit  was 
pending.  We  think  the  objection  is  well  taken.  We  are 
not  aware  of  any  statute  in  this  state  which  confers  power 
upon  a  district  court  to  require  the  plaintiff  in  an  action  to 
recover  damages  for  personal  injuries  to  submit  his  body  to 
a  personal  examination  by  a  board  of  physicians  appointed 
for  that  purpose.  Whether  such  authority  exists  independ- 
ent of  a  statutory  provi.sion  upon  the  subject  there  is  a 
wide  conflict  in  the  decisions  of  the  courts  of  our  sister 
states.  It  is  unnecessary  to  express  an  opinion  upon  the 
question  in  the  case  under  consideration,  but  in  passing  it 
is  not  improper  to  state  that  the  weight  of  authority  in  this 
'  country  fully  sustains  the  power  of  a  court,  in  a  proper  case, 
on  application  made  therefor,  to  make  an  order  requiring 
the  plaintiff  to  submit  his  person  to  personal  examination 
by  experts  selected  by  the  court.  Many  of  the  cases  so 
holding  are  cited  in  the  brief  filed  by  the  city.  Assuming, 
then,  for  the  purposes  of  this  case,  that  such  power  exists, 
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the  question  is  presented  whether  the  same  can  be  exercised 
by  a  judge  at  chambers.  Section  23  of  article  6  of  the 
constitution  declares  that  ''the  several  judges  of  the  courts 
of  record  shall  have  such  jurisdiction  at  chambers  as  may 
be  provided  by  law."  In  compliance  with  the  foregoing 
provision  the  legislature  enacted  sections  39  and  57  of 
chapter  19  of  the  Compiled  Statutes,  conferring  upon  the 
several  judges  of  the  district  court  certain  enumerated 
powers  when  sitting  at  chambers;  but  in  neither  of  these 
sections,  nor  in  any  other  statutory  provisions,  is  jurisdic-. 
tion  conferred  upon  a  judge  at  chambers  to  hear  and  pass 
upon  a  motion  like  the  one  in  the  case  before  us.  We  are 
persuaded  that  the  learned  district  judge  exceeded  his  powers 
in  the  appointing  of  a  board  of  physicians  to  examine 
plaintiff.  But  it  is  equally  clear  that  this  error  does  not 
call  for  a  reversal  of  the  judgment.  The  record  discloses 
that  no  exception  was  taken  to  the  order  when  made,  but  on 
the  other  hand  that  plaintiff  acquiesced  therein  by  selecting 
a  physician  to  act  as  a  member  of  the  board,  by  submitting 
to  an  examination  without  objection,  and  permitting  the 
physicians  constituting  such  board  to  give  their  testimony, 
without  seeking  to  take  advantage  of  the  want  of  power 
or  authority  of  the  judge  to  make  the  order.  Plaintiff  hav- 
ing voluntarily  obeyed  the  order,  and  having  failed  to  raise 
the  question  in  the  trial  court  before  verdict,  it  is  too  late 
now  to  do  so. 

The  third,  fourth,  and  fifth  aasignments  of  error  relate 
to  the  rulings  of  the  court  on  the  introduction  of  testimony; 
but  inasmuch  as  they  are  expressly  waived  in  the  brief  of 
plaintiff  in  error,  they  require  no  consideration  at  our 
hands. 

The  four  remaining  assignments  in  the  petition  in  error 
are  grouped  together  in  the  brief  and  argument  filed  by 
plaintiff.  They  all  seek  to  raise  a  single  proposition, 
namely,  the  damages  assessed  by  the  jury  are  grossly  inade- 
quate to  compensate  plaintiff  for  the  pecuniary  damages 
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sustained  by  ber  and  proved  on  the  trial.  Tbere  is  a  sharp 
conflict  in  the  evidence  as  to  the  extent  of  plaintiff's  in- 
juries. The  testimony  on  the  part  of  the  city  tends  to 
show  that  they  were  only  of  a  temporary  character,  while 
the  plaintiff's  witnesses  testified  that  she  was  injured  for 
life.  We  must  regard  the  verdict  as  having  settled  that 
question  in  favor  of  the  city,  since  the  evidence  adduced  on 
the  trial  would  have  justified  a  finding  either  way  upou 
that  issue.  It  is  undisputed  that  the  average  weekly  earn- 
ings of  plaintiff  prior  to  the  accident  were  from  $8  to  f  10, 
and  that  since  receiving  the  injuries  up  to  the  time  of  the 
trial,  or  for  thirty-eight  weeks,  she  has  been  wholly  unable 
to  do  any  work.  Therefore,  under  the  uncontradicted  tes- 
timony, the  verdict  should  have  been  at  least  $304.  The 
judgment  is  reversed  and  the  cause  remanded  ^r  a  new 
trial. 


ReV£B8£D  and  remanded. 
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Henbon  Wiseman  y.  Jambs  C.  Ziegler. 

Filed  October  2, 1894.    No.  6013. 

.  Verdict:  Form:  Sufficiency.    In  an  action  to  reoover  monej 

58  m  the  jary  returned  a  verdict  in  these  words:  **  We,  the  Jury,  dnly 

-^  g^i  impaneled  in  the  ahove  entitled  canae,  do  find  for  the  plaintiff, 

f59  348  James  G.  Ziegler,  and  assess  his  damages  in  the  snm  of  $38.59, 

41  ~  880|  and  interest  at  seven  per  cent,"  held  sufficiently  certain  to  sna- 

^  ^  tain  a  judgment  thereon  for  plaintiff  for  |38. 59. 

3.  InstniotionB :  Exceptions:  Bbvibw.  An  exception  is  neces- 
sary to  the  review  of  alleged  errors  in  giving  and  refusing  in- 
structions. 

3.  Transoript  for  Review:  Omission  of  Instbuctiok.  Error 
cannot  he  predicated  for  the  refusing  a  request  to  charge,  where 
such  instruction  is  not  contained  in  the  record  brought  to  this 
court 
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4.  Beview:  Sufficibnct  of  Evidbnob:  Assignments  of  Ebror. 

This  court  will  Dot  review  the  eyidenoe  for  the  parpose  of  ascer- 
tain ing  whether  it  sustains  the  verdict,  where  the  qnestion  is 
not  specifically  raised  by  the  petition  in  error. 

5.  Bulings  on  Evidenoe:  Kbvikw:  Assiqnmbnts  of  Ebbor. 

An  objection  to  the  ruling  of  the  trial  coart  on  the  admission 
and  exclnsioo  of  evidence  will  not  be  considered,  unless  the 
particular  ruling  complained  of  is  pointed  out  in  the  assign- 
ments of  error. 

•6.  Aasignments  of  Error:  Ruling  on  Motion  for  New 
Trial.  An  assignment  of  error  for  the  denial  of  a  motion  for 
a  new  trial  is  bad  if  it  fiiils  to  specify  to  which  of  the  seyeral 
points  made  by  the  motion  the  assignment  applies. 

7.  Petitions  in  Error:  Failubb  to  Makb  Assignments  Spe- 
ciFia  In  order  to  a  review  of  the  proceedings  of  the  trial 
ooiirt,  the  petition  in  error  must  assign  alleged  errors  with  such 
particularity  as  to  enable  the  supreme  court  to  determine  the 
precise  ruling  of  which  complaint  is  made. 

Error  from  the  distriot  court  of  Cedar  county.  Tried 
below  before  Norris,  J. 

Wilbur  F.  Bryant,  for  plaintiff  in  error, 

Addison  M.  Oooding,  oon^o. 

Norval,  C.  J. 

This  was  an  action  on  an  account  brought  by  James  C. 
2iegler  to  recover  the  sum  of  $63.59,  with  interest  thereon 
from  March  30,  1889,  for  goods,  wares,  and  merchandise 
alleged  to  have  been  sold  and  delivered  to  the  plaintiff  in 
error.  Upon  the  trial  there  was  a  verdict  and  judgment 
for  the  plaintiff.  The  defendant  brings  the  record  here  for 
review  by  petition  in  error. 

The  first  complaint  in  the  brief  of  counsel  is  as  to  the 
form  of  the  verdict.  It  is  contended  that  it  is  uncertain 
in  amount.     The  verdict,  omitting  title,  reads  as  follows: 

"We,  the  jury,  duly  impaneled  in  the  above  entitled 
<»use^  do  find  for  the  plaintiff,  James  C.  Zi^ler,  and  assess 
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hiB  damages  in  the  sum  of  $38.59,  and  interest  at  sevea 
per  cent.  H.  J.  Huennekens, 

The  defendant  excepted  to  the  form  of  the  verdict  before 
the  discharge  of  the  jury,  whereupon  the  court  instructed 
the  jury  that  they  should  have  computed  the  interest,  and 
the  foreman  replied  that  they  desired  the  clerk  of  the 
court  to  do  that.  To  this  the  defendant  objected.  The 
plaintiff  then  waived  the  computation  of  interest  and  ao- 
cepted  the  verdict  as  returned,  and,  upon  the  overruling 
of  defendant's  motion  for  a  new  trial,  the  court  rdlidered 
judgment  against  the  defendant  for  the  sum  of  $38.59, 
without  adding  interest.  The  trial  codrt,  when  its  atten- 
tion was  challenged  to  the  form  of  the  verdict,  should,  and 
Iiad  the  plaintiff  not  waived  a  computation  of  the  interest, 
it  doubtless  would,  have  instructed  the  jury  to  return  to 
their  room  and  cast  up  the  interest.  It  was  their  duty  ta 
have  done  so  in  the  first  instance;  but  this  omission  is, 
at  most,  a  harmless  irregularity,  and  is  not  a  ground  for  re- 
versing the  judgment,  as  the  defendant  was  in  no  manner 
prejudiced.  The  verdict  was  sufficiently  certain  and  spe- 
cific as  to  amount  to  sustain  a  judgment  thereon  for  the 
plaintiff  for  the  sum  of  $38.59. 

It  is  insisted  that ''the  court  erred  in  instructing  the 
jury  as  requested  in  paragraph  1  of  the  requests  of  the  de- 
fendant  in  error."  The  record  does  not  affirmatively  show 
that  the  plaintiff  below  submitted  to  the  court  any  requests 
to  charge.  There  are  copied  into  the  transcript  eight  in- 
structions presented  by  the  defendant  and  another  request 
'  for  a  charge.  By  whom  the  latter  was  submitted  does  not 
appear.  Whether  any  or  all  of  these  requests  were  either 
refused  by  the  court  or  were  given  to  the  jury,  the  record 
does  not  inform  us;  nor  does  it  appear  that  either  party 
took  an  exception  either  to  the  giving  or  refusing  of  any 
instrnction ;  hence  the  same  cannot  be  reviewed.  {Bector  v^ 
Canfield,  40  Neb.,  595.) 
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The  Dext  assignment  is  that  the  court  erred  in  refusing 
the  defendant's  niifth  instructiop.  We  are  unable  to  con- 
sider this  assignment,  inasmuch  as  no  such  request  is  to  be 
found  in  the  record  under  consideration. 

It  is  argued  that  the  verdict  is  not  supported  by  suf- 
ficient  evidence,  and  is  contrary  to  the  law  of  the  case. 
This  point  not  having  been  made  in  the  petition  in  error, 
we  cannot  review  the  evidence  in  the  bill  of  exceptions  for 
the  purpose  of  ascertaining  whether  it  is  sufficient  to  sus- 
tain the  verdict,  or  not. 

Complaint  is  made  in  the  brief  that  the  entire  testimony  of 
the  witness  Locke  was  erroneously  admitted,  and  that  there 
was  also  error  in  admitting  plaintiff's  books  of  account  in 
Evidence.  The  only  assignments  in  the  petition  in  error  re- 
lating to  this  branch  of  the  case  are  the  sixth,  seventh,  and 
eighth,  which  are  as  follows: 

'^6.  That  the  court  erred  in  admitting  evidence  of  the 
defendant  in  error  over  the  plaintiff  in  error's  objection. 

"7.  That  there  were  other  errors  of  law  occurring  at  the 
trial  duly  excepted  to  by  defendant  below. 

"8.  That  there  were  other  errors  appearing  of  reoord.'*^ 

These  assignments  are  too  indefinite  to  present  for  review 
the  rulings  of  the  court  below  on  admission  of  testimony. 
The  petition  in  error  should  have  clearly  and  definitely 
pointed  out  the  particular  piece  of  testimony  which  it  is 
claimed  was  wrongfully  admitted.  {Cortelyou  v.  Mahen,  40 
Neb.,  512.) 

It  is  finally  insisted  that  the  judgment  should  be  reversed 
because  one  of  the  jurors  was  asleep  during  a  portion  of 
the  time  the  plaintiff  in  error  was  testifying.  The  mis- 
conduct of  the  juror  is  not  alleged  as  a  ground  of  reversal 
in  the  petition  in  error,  unless  covered  by  the  seventh  and 
the  eighth  assignments  quoted  above,  or  the  ninth,  which  al- 
leges '^  that  the  court  erred  in  overruling  the  motion  of  the 
plaintiff  in  error  for  a  new  trial/'  Clearly  the  seventh 
and  eighth  assignments,  under  the  holdings  of  this  court^ 
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are  bad.  The  motion  for  a  new  trial  contains  thirteen  as- 
signments of  error.  The  thirteenth,  or  kist,  alone  relates  to 
the  misconduct  of  the  juror.  The  ninth  assignment  of  the 
petition  in  error  for  the  denial  of  the  motion  for  a  new 
trial  is  bad,  because  it  fails  to  specify  to  which  of  die  sev- 
eral points  made  by  the  motion  the  assignment  applies. 
A  petition  in  error  must  assign  alleged  errors  with  such 
particularity  as  to  enable  the  court  to  ascertain  the  precise 
ruling  intended  to  be  reviewed.  (Hanlon  v.  Union  P.  22. 
Co.,  40  Neb.^  52.)     The  judgment  is 


Affibiced. 


41     890;' 

|g  ^  A.  L.  Baker  v.  L.  Kloster. 

41  sgoj 
^^"'  Filed  Ootobbb  2,  1894.    No.  5535. 

41    890, 
68    212, 

Bevlew:  Dsfbctivb  Tbaksobipt:  Dismissal.    When  thai 

cript  filed  in  this  ooart  does  not  contain  the  judgment^  or  final 
order,  of  the  district  court  sought  to  he  roTiewed,  the  petition  in 
eiior  will  he  diamiased. 

Error  from  the  district  oourt  of  Dakota  county.  Tried 
below  before  Norris,  J. 

Jay  &  Beokf  for  plaintiff  in  error. 

Robert  B.  Daley,  contra. 

NORVAL,  C.  J. 

The  petition  in  error  must  be  dismissed,  for  the  reason 
that  the  judgment  sought  to  be  reviewed  is  not  before  us. 
The  transcript  filed  in  this  court  consists  alone  of  the  pe- 
tition, answer,  instructions  to  the  jury,  and  motion  for  a 
new  trial.     No  journal  entries  are  in  the  record,  nor  does 
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it  appear  that  a  verdict  has  ever  been  returned  by  the  jnrj, 
or  that  the  motion  for  a  new  trial  has  been  passed  apon,  or 
that  a  final  judgment  has  been  entered  in  the  case.  It  is 
only  a  judgment,  or  final  order,  rendered  by  the  district 
court  that  can  be  reviewed  by  the  supreme  court,  and  un- 
less the  transcript  brought  to  this  court  contains  such  judg- 
ment, or  final  order,  the  proceeding  will  be  dismissed.  The 
petition  in  error  is 

Dismissed. 


Ambrose  M.  Lord  v.  George  F.  Peaks. 

FlUED  OOTOBBB  2,  1894.     No.  5213. 

Partnership:  Actions  Bstwebn  Pabtnkb&  An  aotion  at  law 
cannot  b«  maintained  by  one  partner  against  his  copartner,  to 
recover  moneys  alleged  to  be  doe  him  on  aooonnt  of  partnership 
transactions,  where  no  settlement  of  the  partnership  aooonnts 
and  bosinees  has  been  had. 

Error  from  the  district  court  of  Madison  county.  Tried 
below  before  Powers,  J. 

A  statement  of  the  case  appears  in  the  opinion. 

John  B.  HaySj  for  plaintiff  in  error: 

Where  the  dealings  between  two  partners  embrace  but 
few  transactions  which  do  not  make  a  settlement  difficulty 
one  partner  may  maintain  an  action  at  law  against  the 
other  to  recover  money.  {Wheder  v.  Arnold^  30  Mich., 
304;  Muder  v.  Trumpbour,  5  Wend.  [N.  Y.],  274;  Our-' 
rier  v.  Eowe,  46  N.  H.,  72;  PettingiU  v.  Jones^  28  Kan., 
749;  Wells  v.  Carpenter,  66  III.,  447;  CUxrke  v.  MiUs,  13 
Pac.  Rep.  [Kan.],  669.) 


42    330 

J2  ass 
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N,  D,  Jackson  an(i  S,  O,  Campbelly  contra: 

Daring  the  existence  of  a  partnership,  or  even  afler  its 
dissolution,  bat  before  the  business  is  wound  up  and  the 
final  balance  ascertained,  no  action  at  law  will  lie  between 
partners.  (^Winchester  v.  Gaizler^  152  Mass.,  316;  Haskell 
V.  Adams,  7  Pick.  [Mass.],  59;  Williams  v.  Henshaw,  12 
Pick.  [Mass.],  378;  Capen  v.  Barrows,  1  Gray  [Mass.], 
376;  Chiise  v.  Oarvin,  19  Me.,  211 ;  Muivray  v.  Bogert,  14 
Johns.  [N.  Y.],  318;  Davenport  v.  Oear,  2  Scam.  [111.], 
495;  Reverts  v.  FiUer,  13  Pa.  St.,  265;  Oridley  v.  Dole,  4 
Comst.  [N.  Y.],  486.) 

NORVAL,  C.  J. 

Plaintiff  in  error  was  plaintiff  in  the  court  below.  The 
action  is  one  at  law,  by  one  partner  against  his  copartner, 
to  recover  moneys  alleged  to  be  due  him  on  account  of 
partnership  business.  The  petition  filed  in  the  court  below 
allies: 

''1.  That  on  or  about  February  15,  1885,  plaintiff  and 
defendant  entered  into  partnership  for  the  purpose  of  deal- 
ing in  luml)er  at  retail,  which  partnership  continued  until 
dissolved  by  mutual  consent  on  or  about  October  31, 1889. 

"2.  That  it  was  mutually  understood  and  agreed  by  and 
between  plaintiff  and  defendant  that  each  was  to  devote  his 
whole  time  to  the  prosecution  of  the  partnership  business, 
and  to  the  best  interest  of  the  firm,  the  labor  of  each  to  be 
offset  by,  and  the  equivalent  of,  the  other,  and  the  profits 
and  proceeds  of  the  business  to  be  divided  in  proportion  to 
the  amount  contributed  by  each.  Plaintiff  says  that  he 
has  no  knowledge,  or  information,  of  the  amount  contrib- 
uted by  the  defendant,  but  says  that  whatever  the  amount 
the  same  was  less  than  was  contributed  by  this  plaintiff; 
that  plaintiff  did  devote  his  whole  time  during  the  exist- 
ence of  the  partnership  to  the  business  of  the  firm,  but  that 
defendant,    unmindful    of    his  agreements,   and    without 
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plaiiitiff^s  consent,  devoted  a  large  part  of  hia  time  and 
energies  to  other  pursuits  and  business,  to  the  neglect  and 
detriment  of  partnership  business.  Plaintiff  says  that  on 
or  about  December  25,  1888,  defendant,  to  the  neglect  of 
the  firm  business  and  to  plaintiff's  injury  and  damage,  was 
tendered  and  accepted  the  position  of  receiver  or  account- 
ant and  salesman  in  a  general  merchandise  store  in  Battle 
Oreek,  Nebraska,  in  wiiich  store  neither  plaintiff  nor  said 
firm  was  interested,  which  said  position  said  defendant  took 
and  retained  for  the  p^od  of  eight  months,  to-wit,  from 
about  December  25,  1888,  to  about  August  25,  1889,  for 
which  defendant  exacted  and  received  the  sum  of  $65  per 
month,  amounting,  in  the  aggregate,  to  the  sum  of  (520, 
one-half . of  which  said  amount,  under  and  by  virtue  of  the 
mutual  agreements  by  and  between  plaintiff  and  defendant, 
belonged  to  plaintiff,  but  which  has  not  been  paid  to  plaint- 
iff, nor  accounted  for  in  any  manner  whatever.  The 
amount  of  $260  is  now  due  aud  owing  plaintiff  from  de- 
fendant on  account  thereof,  with  interest  thereon  from 
August  25,  1889. 

''Plaintiff  for  a  further  and  second  cause  of  action  says: 

''1.  Plaintiff  and  defendant,  on  or  about  the  month  of 
February,  1885,  entered  into  a  partnership  for  the  purpose 
of  dealing  in  lumber  at  retail  at  Battle  Creek,  Nebraska, 
and  at  Burnett,  Nebraska,  the  defendant  taking  and  keep- 
ing charge  of  the  yard  at  Battle  Creek,  and  the  plaintiff  at 
Burnett. 

**2,  That  the  partnership  business  thus  began  continued 
until  October  1,  1889,  when  the  same  was  dissolved  by 
mutual  consent. 

"3.  That  at  the  time  of  the  organization  of  the  partner- 
ship aforesaid  the  defendant  represented  to  plaiutiff  that 
def<gndant  had  had  large  experience  as  a  book-keeper,  and 
that  he  thoroughly  understood  the  same.  Because  of 
defendant's  representations  of  his  skillfulness  as  a  book- 
keeper, it  was  further  agreed  by  and  between  plaintiff  and 
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defendant  that  all  the  acooants  at  both  lamlier  yards  should 
be  kept  by  defendant  at  Battle  Creek. 

*^4.  Plaintiff  says  that  defendant  was  not  a  skillful  and 
correct  book-keeper,  and  that  he  failed  and  neglected  to 
properly,  accurately,  skillfully,  or  correctly  keep  the  books 
and  accounts  of  the  aforesaid  partnership  business,  as  he 
had  theretofore  represeuted  to  plaiutiff  that  he  could  and 
would  do. 

''5.  That  during  the  last  two  years  of  the  existence  of 
the  partnership  aforesaid  plaintiff  frequently  asked  and  de- 
manded of  defendant  to  make  a  sMbement  from  the  books 
of  the  partnership  of  the  firm  affairs,  but  defendant  wholly 
failed,  neglected,  and  refused  so  to  do,  but  informed  plaint- 
iff that  plaintiff  could  examine  the  said  books  of  account 
for  himself,  well  knowing  that  plaintiff  was  not  an  expert 
accountant  and  book-keeper,  and  at  the  same  time  well 
knowing  that  plaintiff  could  not  tell  by  the  said  books  so 
as  aforesaid  kept  by  defendant  how  the  partnership  busi- 
ness stood. 

**  6.  That  by  reason  of  defendant's  failure  and  inability 
to  make  any  statement  of  account  showing  the  condition  of 
the  partnership  matters,  and  because  of  the  unskillful,  im- 
proper, and  incorrect  manner  in  which  the  partnership 
books  of  account  were  kept  by  defendant,  and  because  of 
the  long  time  the  partnership  had  continued  without  plaint- 
iff^s  knowing  or  being  able  to  ascertain  how  said  partner- 
ship matters  stood,  plaintiff  was  compelled  to,  and  did,  em- 
ploy an  expert  book-keeper  and  accountant  to  examine  the 
books  of  account  of  the  said  firm  and  render  a  statement 
of  the  affairs  of  the  firm,  and  of  the  members  thereof. 

"7,  To  this  end  plaintiff  employed  H.  C.  Burr,  of 
Omaha,  Nebraska,  at  and  for  the  agreed  price  of  $8  per 
day,  and  who,  because  of  the  unskillful,  incorrect,  and  im- 
proper manner  in  whiqfi  the  books  of  partnership  accounts 
by  defendant  had  been  kept,  and  because  of  the  time  the 
accounts  had  been  running,  was  compelled  to,  and  did,  oc- 
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cupy  thirty  days,  to-wit,  on  or  about  the  month  of  October, 
1889,  amounting  in  the  aggregate  to  the  sum  of  $240, 
which  amount  w&s  and  is  the  reasonable  price  of  the  said 
services,  and  which  amount  was  paid  by  plaintiff  to  said 
expert,  and  which  amount,  therefore,  is  due  from  defendant 
to  plaintiff,  for  said  amount  of  $240,  so  as  afore8aid  paid 
by  plaintiff,  with  interest  thereon,  no  part  of  which  has 
been  paid/' 

The  prayer  is  for  judgment  for  the  sum  of  $600,  with 
interest  and  costs. 

A  general  demurrer  was  interposed  by  the  defendant  to 
the  petition,  which  was  sustained  by  the  court,  and  the 
plaintiff  not  desiring  to  amend  his  petition,  the  action  was 
dismissed  at  plaintiff's  costs. 

The  sole  inquiry  is  whether  the  petition  states  sufficient 
facts  to  entitle  the  plaintiff  to  recover  in  this  form  of  ac- 
tion. We  entertain  no  doubt,  under  the  decisions,  that 
wliere  a  partnership  has  been  dissolved,  or  has  ceased  to 
exist,  and  an  account  has  been  stated  between  the  partners, 
an  action  at  law  will  lie  by  one  member  of  the  firm  against 
the  other  to  recover  the  balance  found  to  be  due  on  the  set- 
tlement;, but  that  is  not  the  ca^e  made  by  this  record,  since 
it  is  patent  from  a  reading  of  the  petition  that  in  neither 
count  thereof  is  it  allied  that  any  account  or  settlement 
has  been  had  between  the  parties  to  this  litigation  of  their 
partnership  business.  It  not  appearing  that  the  partners 
have  ever  had  a  settlement  of  their  accounts,  the  question 
is  squarely  presented  whether  the  petition  is  not  for  that 
reason  fatally  defective.  We  have  long  entertained  the 
opinion  that  a  suit  like  the  one  at  bar  is  not  maintainable 
until  there  has  been  an  accounting,  and  an  examination  of 
the  question,  and  the  autliorities  bearing  thereon,  since  this 
record  came  into  our  hands  has  strengthened  us  in  our  be- 
lief. The  law  will  not  permit  a  party  to  select  an  isolated 
partnership  transaction  and  predicate  a  liability  on  that 
alone,  when,  perhaps,  if  a  full  and  complete  accounting  be- 
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tween  the  partDers  was  had,  the  balance  might  be  found  in 
favor  of  the  other  partner.  Again,  there  may  be  firm  debts 
unpaid.  It  is  impossible  in  this  form  of  action  to  adjust 
and  settle  the  accounts  between  the  members  of  a  partner- 
ship. (2  Bates,  Partnership,  sec.  910;  Younglove  v.  LUb- 
hardt,  13  Neb.,  557;  Stanberry  v.  CaUell,  55  la.,  617; 
Devore  v.  Woodruff,  45  N.  W.  Rep.  [N.  Dak.],  701; 
Kruachke  v.  Stefan,  83  Wis.,  373;  Elmer  v.  Hall,  23  Atl. 
Rep.  [Pa.],  971 ;  Stone  v.  MaUingly,  19  8.  W.  Rep.  [Ky.], 
402.  See,  also,  cases  cited  in  the  brief  of  defendant  in 
error.) 

Younglove  v,  Liebhardt,  supra,  was  a  suit  at  law  between 
partners  to  recover  for  work  performed  and  money  ex- 
pended by  one  partner  on  the  account  of  the  firm  business. 
It  was  held  that  the  action  would  not  lie.  The  court  in 
the  opinion  say:  '^As  a  general  rule  no  action  at  law  can 
be  maintained  between  partners  for  work  and  labor  or 
money  expended  on  account  of  the  partnership  {Holmes  v. 
Higgins,  1  Barn.  &  Cres.  [Eng.],  74;  JUilbum  v.  Codd,  7 
Barn  &  Cres.  [Eng.],  419;  Fromont  v.  Coupland,  2  Bing. 
[Eng.],  170);  and,  as  a  general  rule,  a  partner  is  not  en- 
titled to  compensation  for  his  services  as  partner;  but  for 
advances  and  outlays  on  behalf  of  the  firm  he  is  entitled  to 
a  proper  credit.  But  he  cannot  recover  for  the  same  in  an 
action  at  law  against  the  firm,  because  he  cannot  be  both 
plaintiff  and  defendant;  nor  again^his  copartner,  because 
until  an  account  is  taken  it  is  impossible  to  determine  what 
amount  is  due."  The  decision  from  which  the  foregoing 
quotation  is  taken  is  decisive  of  the  case  as  to  both  counts 
of  the  petition. 

It  is  argued  that  the  rule  requiring  that  an  accounting 
between  partners  must  be  first  had  before  an  action  at  law 
can  be  maintained  does  not  ap))Iy  where  there  is  but  a  sin- 
gle partnership  transaction  which  is  fully  closed,  or  there 
is  but  a  single  item  to  liquidate.  Some  of  the  cases  so 
hold;   but  the   plaintiff  has   not,  by  proper  allegatious. 
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brought  his  case  within  the  rule  aDnouuced  in  such  adjndi- 
catious.  The  petition  contains  no  averment  from  which, 
the  inference  can  be  drawn  that  there  remains  unsettled  no 
other  items  growing  out  of  the  partnership  venture,  ex- 
eept  the  two  which  are  made  the  basis  of  this  suit,  nor  does 
it  appear  that  there  are  no  partnership  debts.  In  any  view, 
therefore,  we  feel  constrained  to  hold  that  the  demurrer  to 
the  petition  was  properly  sustained.     The  judgment  is 

Affibmed. 


Anheuser-Busch  Brewing  Association  et  al.  v. 
John  C.  Peterson. 

FiLBD  OoTOBBB  2,  1894.     No.  6746. 

1.  Pleading:  Want  of  Jubisdiotion.  Under  the  proyfRions  of 
oar  Code  it  is  proper  to  plead  as  a  distinct  defense  any  facts  not 
disclosed  by  the  petition  from  which  it  appears  that  the  ooart 
has  not  acquired  jarisdictioa  of  the  person  of  the  defendant  or 
the  subject  of  the  action.  (Harlhurt  v.  Palmer,  39  Neb.,  158. ) 

H,  Summons:  Sebyicb  Out  of  State.  TheproTision  of  section 
81  of  the  Code,  for  per-ional  service  of  caramons  oat  of  the  state, 
is  designed  as  a  sobstitate  for  ooostractive  service  by  publica- 
tion, in  actions  sach  as  those  enumerated  in  section  77.  I  }^  ^\ 

^  :  Publication:  SBKVfCii.    Service  by  publication,  or  in 

any  other  manner  authorized  by  statute,  is  sufflrient  in  actions 
which  are  substantially  proceedinjcs  »'/i  rem;  but  when  the  pur- 
pose of  the  action  is  to  determine  the  pergonal  rights  of  the 
parties,  and  enforce  a  personal  obligation  ai^ainst  the  defendant, 
service  within  the  state  is  essential  to  confer  jurisdiction  upon 
the  court. 

4.  liandlord  and  Tenant:  Nrgligbvcb:  Liability  of  Ten- 
ant. Asa  rule,  the  tenant  and  not  the  landlord  is  liable  to 
strangers  for  injuries  resiulting  from  a  negligent  or  improper  use 
of  the  demised  premises  during  the  continuance  of  the  lease. 

£.  Surface  Water:  Nbgliqencb:  Damagbb.    Every  proprietor 
61 


/ 
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may  lawfully  improve  his  property  by  doing  what  is  reasonably 
necessary  for  that  purpose,  and  unless  fniilty  of  some  actofneg- 
ligenoe  in  the  manner  of  its  execution  will  not  be  answerable  t» 
an  adjoining  pibprietor,  although  he  may  thereby  cause  the  sar^ 
face  water  to  flow  onto  the  premises  of  the  latter  to  his  damage. 

But  if  in  the  execution  of  such  enterprise  he  is 


guilty  of  negligence,  which  is  the  natural  and  proximate  cause  of 
iigury  to  his  neighbor,  he  is  accountable  therefor. 

7.  Nuisanoe.  Where  filthy  and  noxious  matter  is  permitted  to  per- 
colate through  the  adjacent  soil  and  befoul  a  neighbor's  well  or 
cellar,  such  fact  amounts  to  a  nuisanoe,  and  is  actionable  at  com- 
mon law. 

Error  from  the  district  court  of  Cass  county.  Tried 
below  before  Chapman,  J. 

John  C  Wateon  and  A,  N.  SuUivatiy  for  plaintiffs  in  error: 

If  property  is  so  constructed  as  to  be  a  nuisance,  the 
tenant  is  not  liable.  {Oillilan  v.  Chicago  &  A.  R.  Co.,  19 
Mo.  App.,  411 ;  Swords  v.  Edgar,  59  N.  Y.,  28.) 

The  public  should  pay  damages  resulting  from  public 
acts.  {City  of  Aurora  r.  Jieed,  57  111.,  29;  Wood,  Law  of 
Nuisance,  sees.  144,  749;  Qiy  of  Jacknonville  v.  Lambert , 
62  111.,  521.) 

The  motion  to  quash  the  service  made  upon  Busch  out- 
side the  state  was  erroneously  overruled.  (Code,  sees.  77, 
81;  Blair  r.  We^  Point  Mfg.  Co.,  7  Neb.,  150;  1  Story, 
Constitutii)nal  Law,  sec.  539;  Murphy  v.  Lyons,  19  Neb., 
689;  Atkins  v.  Atkins,  9  Neb.,  191;  Fu/ton  v.  Levy,  21 
Neb.,  478;  Holmes  v.  Holmes,  15  Neb.,  615;  MoOavoekv. 
Pollock,  13  Neb.,  535.) 

Surface  water  is  a  common  enemy  which  a  lot-owner 
may  fight  by  raising  his  lot  to  grade  or  in  any  other  proper 
manner.  {Freberg  v.  City  of  Davenport,  18  N.  W.  Rep.  [la.], 
705;  2  Dillon,  Munici|ml  Corporations,  sees.  1041-1044.) 

The  owner  has  a  right  to  obstruct  and  hinder  the  flow  c)f 
me^^e  surface  water  upon  his  land  from  the  land  of  another. 
(O'Connor  v.  Fond  du  Lae,  A.  &  P.  R.  Co.,  52  Wis.,  526; 
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Kansas  City  &  E.  E.  Co.  v.  Riley,  33  Kan.,  374;  Abbot  v. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  83  Mo.,  271.) 

The  lot-owner  is  not  bound  to  provide  drains  or  water 
ways  to  prevent  the  accumulation  of  surface-water  upon 
adjacent  lands,  the  natural  flow  of  which  is  interrupted  by 
changes  in  the  surface  of  his  own  lands,  caused  by  ini- 
provementd  thereon.  {Pye  t?.  City  of  Mankato,  36  Minn., 
373 ;  Alden  v.  City  of  Miiineapolis,  24  Minn.,  262 ;  Rowe 
V.  SL  Paul,  M.  &  M.  R.  Co.,  41  Mine.,  384;  Jordan  v.  JSi. 
Paul,  M.  &  M.  R.  Co.,  43  N.  W.  Rep.  [Minn.],  849.) 

8.  P.  Vanatta,  contra: 

The  owner  of  land  has  no  right  to  collect  surface  water 
thereon  and  discharge  it  so  as  to  injure  the  land  of  his 
neighbor.  {Livingston  v.  McDonald,  21  la.,  160;  1  Thomp- 
son, Negligence,  pp.  19*  77.) 

An  action  will  lie  for  the  recovery  of  damages  caused 
by  the  accumulation  of  surface  water  into  a  pool  where  it 
percolates  through  the  earth  into  a  cellar  on  an  adjoining 
lot  {Orommelin  v.  Cox,  30  Ala.,  318;  6  Wait,  Actions  & 
Defenses,  p.  277.) 

When  a  man  is  in  possession  of  fixed  property,  he  must 
so  manage  it  as  not  to  injure  others.  (Taylor,  Landlord  & 
Tenant  [6th  ed.],sec.  178;  1  Thompson,  Negligence,  p.  80, 
sec.  2.) 

Post,  J. 

This  was  an  action  by  the  defendant  in  error  in  the  dis- 
trict court  for  Cass  county.  From  the  allegations  of  the 
petition  it  seems  that  on  the  14th  day  of  March,  1887, 
Adolphus  Busch,  who  was  then  and  still  is  president  of  the 
Anheuser-Busch  Brewing  Association,  a  corporation  (hei*e- 
after  called  the  "Brewing  Association"),  purchased  lot  9, 
in  block  33,  in  the  city  of  Plattsmouth.  On  the  date  above 
named  said  Busch  leased  said  premises  to  the  Brewing 
Association,  and  that  said  corporation  immediately  took 
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possession  thereof  and  continued  to  occupy  the  same  until 
after  the  accruing  of  the  plaintiff's  cause  of  action ;  that  dar- 
ing the  year  1889  the  plaintiff  below  and  one  Rasmus  Peter- 
son were  the  owners  of  lot  10  immediately  adjoining  the 
premises  above  described,  upon  which  was  situated  a  large 
ice  house,  and  which,  includiug  a  cellar  or  basement  there- 
under five  feet  deep,  was,  at  the  time  of  the  wrongs  com- 
plained of,  filled  with  ice.  During  the  year  1889  the  de- 
fendants undertook  to  fill  up  lot  9  so  as  to  correspond  to 
the  surrounding  lots,  and  that  in  the  execution  of  said  en- 
terprise ''hauled  and  dumped  iuto  and  onto  said  lot  9  large 
quantities  of  earth  and  parlially  filled  up  said  lot,  and  that 
they  so  carelessly  and  negligently  filled  up  said  lot  as  to 
draw  and  throw  the  surface  water  collecting  thereon  up  to 
and  against  the  west  side  of  the  plaintiff's  ice  house."  It 
is  further  alleged  that  on  said  lot  ^and  within  two  feet  of 
the  plaintiff's  ice  house,  is  situated  a  privy  and  privy  vault, 
and  that  in  filling  up  said  lot  the  defendant  left  lai^  ''sag 
holes,"  into  which  the  surface  water  on  said  lot  and  sur- 
rounding premises  accumulated  and  from  which,  by  the 
natural  percolation  thereof,  it  entered  the  plaintiff's  ice 
houae  by  way  of  said  privy  vault,  thereby  destroying  and 
rendering  worthless  a  large  quantity  of  ice.  It  is  also  al- 
leged that  the  plaintiff  has  by  assignment  acquired  whatever 
right  of  action  existed  in  favor  of  the  said  Rasmus  Peterson. 
Personal  serviceof  summons  was  made  upon  the  defendant 
Busch  in  the  city  of  St.  Louis,  in  the  state  of  Missouri, 
who  entered  a  special  appearance  and  moved  to  quash  the 
service  of  summons  against  him  on  the  ground  that  it  Was 
unauthorized  by  statute  and  void.  Said  motion  having 
been  overruled,  he  answered,  first,  challenging  the  juris- 
diction of  the  district  court,  by  proper  averments  alleging 
that  the  service  of  the  summons  in  the  state  of  Missouri 
was  without  authority  of  law  and  conferred  upon  the  court 
no  jurisdiction  of  his  person;  second,  a  plea  to  the  merits, 
which  need  not  be  noticed  in  this  connection.     The  Brew- 
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ing  Association  filed  an  answer,  which,  after  admitting  its 
possession  of  lot  9  by  virtue  of  a  lease  from  its  co-defend- 
anty  Buschy  is  in  effect  a  general  denial.  Upon  the  issues 
thus  formed  a  trial  was  had,  resulting  in  a  verdict  against 
both  defendants;  whereupon  separate  motions  were  made 
for  anew  trial,  which  were  overruled,  and  judgment  entered 
in  accordance  with  the  verdict,  and  which  is  the  judgment 
complained  of  in  the  proceeding. 

We  will  first  consider  the  question  of  the  jurisdiction  of 
the  district  court  over  the  defendant  below,  Busch.  It  is 
said  by  counsel  for  the  defendant  in  error  that  that  ques- 
tion is  not  presented  by  this  record,  for  the  reason  that 
Busch  submitted  to  the  jurisdiction  of  the  court  by  his 
answer  to  the  merits  of  the  case.  There  is  to  be  found 
some  support  for  that  contention  in  the  earlier  cases  in  this 
court,  but  in  Hurlburt  ».  Palmer^  39  Neb.,  158,  the  cases 
were  subjected  to  a  careful  examination,  and  the  conclusion 
announced  that  under  the  provisions  of  the  Civil  Code  it 
is  proper  to  plead  as  a  distinct  defense  any  facts  not  ap- 
pearing from  the  petition  whereby  it  is  made  known  that 
the  court  has  no  jurisdiction  of  the  person  of  the  defend- 
ant or  the  subject-matter  of  the  action.  That  case  we 
must  regard  as  decisive  of  the  question  under  consideration. 
It  was  the  right  and  duty  of  the  derendant  Busch  to  direct 
the  attention  of  the  court  to  the  fact  that  it  had  failed  to 
acquire  jurisdiction  of  his  person  by  means  of  its  process. 
That  such  facts  constitute  a  defense  within  the  meaning  of 
section  99  of  the  Code  is  clear  from  the  reasoning  in  Hurl" 
b'Urt  V,  Palmer,  supra.  The  plaintiff  below  did  not  by 
his  reply  controvert  the  allegations  of  the  answer  show- 
ing that  service  of  summons  was  made  upon  the  defend- 
ant in  Missouri.  That  such  service  is  unauthorized  by 
law  and  insufficient  to  confer  upon  the  court  jurisdiction  of 
the  defendant's  person,  seems  clear  from  a  careful  reading  of 
the  Code.  The  only  provision  for  service  of  summons  out- 
side of  the  state  is  found  in  section  81  and  reads  as  ibllows: 
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''In  all  cases  where  service  may  be  made  by  publication,  and 
in  all  other  cases  where  the  defendants  are  non-residents, 
and  the  cause  of  action  arose  in  the  state,  suit  may  be  brought 
in  the  county  where  the  cause  of  action  arose,  and  personal 
service  of  summons  may  be  made  out  of  the  state  by  the 
sheriff  or  some  person  appointed  by  him  for  that  purpose/' 
Reference  to  the  decisions  interpreting  the  above,  or  like 
provisions,  is  unnecessary  in  this  opinion.  It  is  sufficient 
for  our  present  purpose  that  it  has  uniformly  been  held  to 
be  a  mere  substitute  for  constructive  service  in  actions  such 
as  those  enumerated  in  section  77  of  our  Code.  Service 
by  publication,  or  in  any  other  manner  authorized  by  stat- 
ute, is  sufficient  to  advise  non-residents  of  proceedings 
against  their  property  which  is  brought  under  the  control 
of  the  court  by  seizure  or  some  act  equivalent  thereto.  As 
said  by  Mr.  Justice  Field  in  Pennoyer  v.  Neff,  95  U.  S., 
714:  "The  law  assumes  that  property  is  always  in  posses- 
sion of  its  owner,  in  person  or  by  agent,  and  it  proceeds 
upon  the  theory  that  its  seizure  will  inform  him  not  only 
that  it  is  taken  into  the  custody  of  the  court,  but  that  he 
must  look  to  any  proceedings  authorized  by  law  upon  such 
seizure  for  its  condemnation  and  sale.  *  '*'  *  In  other 
words,  such  service  may  answer  in  all  actions  which  are 
substantially  proceedings  in  rem.**  Where,  however,  the 
purpose  of  an  action  is  to  determine  the  personal  right  of 
the  parties  and  to  enforce  against  the  defendant  a  personal 
liability  merely,  according  to  a  fundamental  principle  of 
our  jurisprudence,  personal  service  within  the  state  where 
the  action  is  pending  is  essential  to  confer  jurisdiction  upon 
the  court.  (See  Pennoyer  v.  Neff,  supra;  Hawes,  Jurisdic- 
tion, sec.  53;  Story,  Conflict  of  Laws  [8th  ed.],  paragraph 
539.)  It  follows  that  in  entertaining  the  action  as  against 
the  defendant  Biiseh  the  court  erred,  for  which  the  judg- 
ment as  against  him  should  be  reversed. 

2.  The  contention  of  the  Brewing  Association  is  that  the 
relation  of  landlord  and  tenant  only  existed  between  it  and 
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its  eo-(lefeudant^  and  that  it  is,  therefore,  not  liable  to 
strangers  for  the  negligent  or  wrongful  acts  of  the  latter  in 
the  filling  of  the  lot  in  question.  In  this  connection  it 
should  be  remarlced  that  there  is  nothing  in  the  record  to 
indicate  that  the  proprietorship  of  the  Brewing  Association 
was  confined  to  any  particular  portion  of  tlie  premises,  the 
inference  being  rather  that  its  actual  possession  was  co- 
extensive with  the  boundaries  of  the  lot.  Again,  it  is  dis- 
closed by  the  evidence  in  the  record  that  the  filling  com- 
plained of  was  done  by  one  Poisell  under  a  contract  with 
Mr.  Ritchey,  the  agent  in  charge  of  the  business  of  the 
Brewing  Association  in  Plattsmoutli,  and  was  paid  for  by 
draft  drawn  upon  the  latter.  The  general  rule  is  stated  to 
be  that  the  tenant  and  not  the  landlord  is  responsible  for 
injuries  resulting  from  a 'failure  to  keep  the  demised  prem- 
ises in  repair.  (2  Taylor,  Landlord  &  Tenant,  sec.  639; 
City  of  Chicago  v.  O'Brennan,  65  111.,  160;  Oridley  v.  City 
of  Bloomington,  68  111.,  47;  CUy  of  Peoria  v.  Simjjsony  110 
111.,  294;  CUy  of  Lowell  v,  Spaulding^  4  Cush.  [Mass.], 
277;  Brunstoick-Balke-Collender  Co.  v.  Itee8,6d  Wis.,  442; 
Edwards  v.  New  York  &  H.  R.  Co.,  98  N.  Y.,  245;  1  Ad- 
dison.  Torts,  pp.  197, 198.)  'There  are,  it  is  true,  recognized 
exceptions  to  this  rule,  which,  however,  do  not  call  for 
notice,  since,  as  we  have  seen,  the  question  of  the  liability 
of  Busch,  the  landlord,  is  not  presented  by  this  record.  The 
reason  upon  which  the  above  rule  rests  is  that  the  right  of 
the  landlord  to  possession  is  suspended  during  the  term 
of  the  lease,  and  he  has,  therefore,  no  authority  to  re-enter 
for  the  purpose  of  making  repairs  or  abating  a  nuisance 
created  by  the  tenant.  It  follows  that  the  defendant  cor- 
poration is  liable  in  this  case,  provided  the  wrongs  alleged 
constitute  a  cause  of  action  in  the  plaintiff's  favor,  a  ques- 
tion we  will  now  examine. 

3.  Some  time  previous  to  the  filling  of  the  lots  by  the 
defendant,  the  city  of  Plattsmoutli  caused  to  be  filled  up 
the  bed  of  a  small  stream  or  water-course  in  such  manner 
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as  to  divert  tlie  water  which  flowed  therein  at  certain  sea- 
sons of  the  year,  onto  said  lots  9  and  10.  Plaintiff  below 
and  the  defendant  corporation  then  attempted  to  fill  their 
lots  up  to  a  level  with  the  lot  adjoining  the  latter  on  the 
east,  but  in  the  execution  of  said  work  the  defendant's  lot 
was  left  several  feet  lower  in  the  center  and  on  the  east  side 
thereof  than  was  the  plaintiff's  lot,  which  adjoined  it  on 
that  side,  leaving  a  hole  or  basin  in  which  the  water,  which 
would  otherwise  have  run  off  in  another  direction,  aocum- 
nlated  and  entered  the  plaintiff's  ice  house  through  the 
privy  vault  above  mentioned.  The  question  whether  the 
acts  charged  amount  to  actionable  negligence  or  were  a 
proper  exercise  of  the  rights  of  the  defendant  as  proprietor 
of  the  dominant  estate  was  resolved  in  favor  of  the  plaint- 
iff, and  with  that  finding  we  can  perceive  no  sufficient 
ground  for  interference.  This  question  was  carefully  con- 
sidered in  the  case  of  Morritaey  v.  Chicago,  B.  &  Q.  R.  Co,, 
38  Neb.,  406,  and  the  conclusion  therein  announced  that 
the  rule  of  the  common  law  prevails  in  this  country.  Sub- 
ject to  that  rule  every  proprietor  may  lawfully  improve  his 
property  by  doing  what  is  reasonably  necessary  for  that 
purpose,  and  unless  he  is  guilty  of  some  act  of  negligence 
in  the  manner  of  its  execution,  he  will  not  be  answerable 
to  his  neighbor,  although  he  may  thereby  cause  the  surface 
water  to  flow  upon  or  from  the  premises  of  the  latter  to  his 
damage.  The  injury  in  such  case  is  but  a  mere  incident  Uy 
the  proper  use  of  the  owner's  property;  but  if  in  the  exe- 
cution of  the  enterprise  in  hand  he  is  guilty  of  negligence, 
which  is  the  natural  and  proximate  cause  of  injury  to  the 
adjoining  proprietor,  the  law  holds  him  accountable  there- 
for. Such  is  the  essence  of  the  authorities  cited  in  Mor- 
rissey  v,  Chicago,  B,  &  Q.  iJ.  Co.,  supra,  and  undoubtedly 
the  law  of  this  case. 

4.  But  defendant's  liability  in  this  action  may  be  sus- 
tained upon  other  and  independent  grounds.  It  is  said  in 
an  early  case  that  *' where  one  has  filth  deposited  on  hi» 
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premises,  he  whose  dirt  it  is  must  keep  it  that  it  may  not 
trespass."  (See  Tenant  v.  Goldwin,  1  Salk.  [Eng.],  360.) 
If  filthy  matter  from  a  privy,  or  the  like,  is  permitted  to 
percolate  through  the  soil  of  the  adjacent  premises,  and  be- 
fouls a  neighbor's  well  or  cellar,  such  facts  amount  to  a 
nuisance,  and  is  actionable  at  common  law.  (See  Cooley, 
Torts,  567,  and  cases  cited;  Beatrice  Gas  Co.  v,  Thomas^  41 
Neb.,  662.)  It  follows  that  the  judgment  should  be  re- 
versed as  to  Adolphus  Busch  and  affirmed  as  to  Anheuser- 
Basch  Brewing  Association. 


Judgment  accordingly. 


McDonald  &  Penfield  v.  Dodge  County. 
Filed  Octobbb  2, 1894.     No.  6612L 

1.  Drainage  Contracts:  Damages  fob  Bbeach.    The  provision 

of  section  20,  chapter  89,  Compiled  Statutes,  for  the  reletting  of 
contracts  where  contractors  for  draitiage  ditches  have  failed  to 
complete  their  work  within  the  time  specified,  is  designecf  for 
the  benefit  of  the  persons  whose  property  is  chargeable  with  snch 
improvements,  and  is  not  the  ezclnsive  method  of  determining 
the  amoant  of  damage  on  account  of  such  failnre. 

2.  Evidence:    Dbainage  Contbacts:   Damages  fob  Bbeach. 

An  engineer,  who  examined  the  work  two  months  after  it  was 
abandoned  by  the  contractors  and  foand  the  original  stakes 
showing  the  depth  of  the  ditch  and  was  able  to  verify  his  esti- 
mate from  such  stakes,  held  competent  to  testify  to  the  coat  of 
completing  such  work  in  accordance  with  the  contract. 

3.  Review :  Habmless  Ebbob.     Error  not  prejudicial  to  the  oom> 

plaining  party  is  no  ground  for  the  reversal  of  a  judgment.    . 

4.  Evidence  held  to  sustain  the  judgment  of  the  trial  court. 

Error  from  the  district  court  of  Dodge  coimty.     Tried 
below  before  Marshall^  J. 
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Frichy  Dolezal  &  Sfinson  and  Hunger  &  Qmrtright,  for 
plaintiffs  in  error,  cited :  Mercer  v,  Harris,  4  Neb.,  77. 

C.  HoUenbeck  and  Chray  &  Carey ,  contra^  cited:  Bur^ 
lington  &  M.  R.  R.  Co.  v.  Schluntz,  14  Neb.,  421 ;  Biotia  (Xty 
R.  Co.  V.  Brown,  13  Neb.,  317, 

Post,  J. 

This  is  a  petition  in  error  from  the  district  court  for 
Dodge  county.  It  appears  from  the  record  that  plaintiffs 
in  error  presented  to  the  board  of  supervisors  of  the  de- 
fendant county  a  claim  for  an  alleged  balance  on  a  contract 
for  the  construction  of  a  ditch  for  said  county  under  the 
provisioiis  of  chapter  89,  Compiled  Statutes.  Said  claim 
having  been  rejected  by  the  county  board,  an  appeal  was 
taken  to  the  district  court,  where  a  trial  was  had,  resulting 
In  a  verdict  and  judgment  for  the  plaintiffs,  who,  beingdis- 
satisfied  with  the  award,  moved  for  a  new  trial,  which  was 
refused,  and  the  cause  removed  to  this  court  upon  alle- 
gations of  error. 

Among  the  provisions  of  the  contract,  plaintiffs  were  re- 
quired to  '^complete  the  work  embraced  in  the  contract, 
plans,  and  specifications  of  the  engineer,  and  subject  to  the 
approval  of  the  board  of  supervisors  before  final  acceptance 
IS  made  by  the  engineer.  *  *  *  All  excavated  mate- 
rial shall  be  placed  on  the  easterly  side  of  the  proposed 
ditch.  *  *  *  The  berm  between  the  road  and  the 
ditch  shall  not  be  less  than  six  feet  in  width.  *  *  * 
The  ditch  will  be  eight  feet  in  width  on  the  bottom,  and  of 
such  slope  as  the  engineer  may  direct  and  stake  out. 
*  *  *  No  extras  of  any  kind  will  be  allowed  *  *  * 
except  the  rate  of  one  cent  per  cubic  yard  for  each  yard 
hauled  in  excess  of  one  thousand  feet,  for  each  one  hundred 
feet  so  hauled  in  excess  of  one  thousand  feet,  but  the  actual 
measurement  of  the  solid  contents  shall  only  be  considered, 
as  measured  in  the  embankment  on  the  completion  of  the 
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work«  *  *  *  XLe  eDgineer^  first  having  the  consent  of 
the  board  of  supervisors,  shall  be  at  the  liberty,  from  time 
to  time,  to  order  in  writing  any  alteration  in  the  construc- 
tion of  the  embankments,  or  other  points  in  the  work,  or 
any  change  not  affecting  the  general  direction  of  the  work, 
or  di  minishing  the  capacity  of  the  proposed  ditch.  *  *  * 
This  contract  shall  be  completed  by  the  16th  day  of  June, 
1891.  *  *  *  The  engineer  in  charge  shall  in  all  cases 
determine  the  amount  of  the  several  kinds  of  work  done 
which  are  to  be  paid  for  under  this  contract,  and  he  shall 
decide  all  questions  which  may  arise  relating  to  the  execu- 
tion of  this  contract,  on  the  part  of  the  contractor,  and  his 
estimates  and  decisions  shall  be  final  and  conclusive,  sub- 
ject to  the  approval  of  the  board  of  supervisors;  but  this 
provision  shall  not  be  construed  to  prevent  the  second  party 
herein  from  appealing  from  such  d^sion  or  seeking  re- 
dress in  the  courts.  *  *  *  The  contractor  will  place 
all  earth  excavated  in  an  embankment  on. the  easterly  side 
of  the  proposed  ditch ;  said  embankment  to  be  of  uniform 
grade  and  width;  such  grade  and  width  to  be  shown  by 
stakes  set  by  the  engineer." 

The  cause  was  tried  without  pleadings  in  the  district 
court;  but  it  is  apparent  from  the  record  that  the  plaintifis 
in  error  had  failed  to  complete  the  work  undertaken  by  them 
to  the  satisfaction  of  the  county  board. 

The  first  error  assigned  is  the  rejection  of  evidence  tend- 
ing to  prove  that  the  board  did  not  cause  the  contract  to  be 
completed  by  the  lowest  bidder  therefor  in  accordance  with 
the  provisions  of  section  20  of  the  act  above  named,  viz. : 
''Any  contract  not  completed  within  the  time  specified 
shall  be  re-estimated  and  relet  to  the  lowest  responsible 
bidder,  but  not  for  a  sum  greater  than  the  estimate,  nor  a 
second  time  to  the  same  party;  Provided^  The  board  of 
commissioners  may,  for  a  good  cause,  extend  the  time  of 
any  contractor  not  to  exceed  two  years.''  It  is  claimed  by 
plaintifib  that  the  means  thus  provided  for  the  asoertaimnent 
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of  damage  resulting  from  the  failure  to  complete  the  work 
in  accordance  with  the  undertaking  of  the  contractor  is  ex- 
clusive. In  that  view  we  are  unable  to  concur.  In  con- 
struing that  as  well  as  other  provisions  involved  in  this 
controversy,  it  should  be  remembered  that  the  county  exe- 
cuting the  contract  for  a  drainage  ditch  cannot  be  said 
to  be  the  party  in  interest,  but  acts  rather  in  the  nature  of 
a  trustee  for  the  persons  whose  property  is  chargeable  with 
the  cost  of  work  in  hand.  Viewing  it  in  that  light,  we 
cannot  say  that  the  provision  of  the  statute  is  exclusive. 
We  prefer  rather  to  regard  it  as  a  direction  to  the  county 
board  for  the  benefit  of  the  property  owners  interested. 

2.  Another  contention  of  the  plaintiffs  which  the  district 
court  declined  to  sustain  was  that  under  the  statute  and  the 
contract  made  in  pursuance  thereof,  all  controversies  be- 
tween the  board  and  the  contractor  must  be  referred  to  the 
engineer  in  charge  of  the  work,  whose  estimates  shall  be 
conclusive  upon  both  parties.  The  provision  of  statute 
relied  upon  to  sustain  that  claim  is  section  19,  which  reads 
as  follows:  ''The  work  shall  be  done  under  the  supervis- 
ion of  the  surveyor  or  engineer  appointed  by  the  commis- 
sioners, and  when  a  part,  not  less  than  one- fourth  of  the 
portion  included  in  any  contract,  is  completed  according  to 
the  specifications,  he  shall  give  the  contractor  a  certificate 
thereof,  showing  the  proportional  amount  which  the  con- 
tractor is  entitled  to  be  paid  according  to  the  terras  of  the 
contract,  and  the  county  clerk  shall,  upon  presentation  of 
such  certificate,  draw  his  warrant  upon  the  treasurer  for 
seventy-five  per  cent  of  said  amount,  and  the  treasurer 
will  pay  the  same  out  of  any  funds  in  the  treasury  appli- 
cable to  such  purposes.'^  The  contract  offered  in  evidence 
contains  the  following  provision:  "To  prevent  disputes 
and  litigation,  it  is  further  agreed  by  the  parties  hereto  that 
the  engineer  in  charge  shall  in  all  cases  determine  the 
amount  of  the  several  kinds  of  work  done  which  are  to  be 
paid  for  under  this  contract,  and  he  shall  decide  all  ques- 
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tioiis  which  may  arise  relating  to  the  execution  of  this  con- 
tract on  the  purt  of  the  contractor,  and  his  estimates  and 
decisions  shall  be  final  and  conclusive,  subject  to  the  ap- 
proval of  the  board  of  supervisors;  but  this  provision  shall 
not  be  construed  to  prevent  the  second  party  herein  from 
appealing  from  such  decision  or  seeking  redress  in  the 
courts/'  The  language  of  the  contract,  although  ambigu- 
ous in  some  respects,  is  certainly  explicit  so  far  as  the  efiPect 
of  the  engineer's  finding  is  concerned.  The  stipulation 
that  the  contract  "shall  not  be  construed  to  prevent  the 
second  party  from  appealing  fiom  such  decisions  or  seeking 
redress  in  the  courts"  appears  to  us  too  plain  for  construc- 
tion. We  do  not  hesitate,  therefore,  to  hold  that  the  amount 
due  under  the  contract  was  a  proper  subject  of  inquiry. 
We  find  in  the  record  what  purports  to  be  a  final  estimate 
by  Mr.  Burrell,  the  engineer,  under  date  of  July  3,  1891, 
from  which  it  appears  that  there  was  then  due  plaintiffs  the 
sum  of  |3,334.22.  This  estimate  the  county  board  re- 
fused to  confirm,  althougli  it  seems  that  payments  were 
made  on  account  from  time  to  time,  until  the  24th  day  of 
September,  1891,  when  the  plaintiffs'  final  claim  for 
^1,111.40  was  presented  and  disallowed,  and  from  which 
order  the  appeal  was  prosecuted.  We  are  left  in  doubt  by 
the  record  whether  the  plaintiffs'  action  is  founded  upon 
that  estimate ;  but  assuming  it  to  be  in  effect  an  action  on 
an  award  of  the  engineer,  the  plaintiffs'  claim  cannot  be 
sustained,  for  the  reason  that  by  the  contract  such  finding 
or  estimate  is  not  made  prima  facie  evidence  of  the 
amount  due. 

3.  It  is  claimed  that  the  trial  court  erred  in  permitting 
engineers  Tillsou  and  Patterson  to  testify  to  the  condition 
of  the  work  and  the  cost  of  completing  the  same,  on  the 
ground  that  the  conditions,  at  the  time  of  their  examina- 
tion, were  materially  different  from  those  existing  at  the 
time  the  work  is  claiofied  to  have  been  completed.  Till- 
son's  survey  was  made  about  six  weeks  after  the  plaintiffs 
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lefl  the  work,  and  he  testifies  to  finding  the  original  stakes 
showing  its  depth,  and  that  in  case  of  doubt  aboat  the  bot- 
tom of  the  ditch  he  was  able  to  verify  his  estimate  by  the 
original  stakes.  Patterson's  survey  was  made  about  two 
months  after  the  plaintiffs  left,  and  he  testified,  in  sub- 
stance, to  finding  the  sides  and  bottom  of  the  ditch  in  the 
condition  in  which  they  were  left  by  the  contractor.  Out 
that  record  we  cannot  say  that  the  admission  of  the  testi-^ 
mony  was  error,  although  the  argument  employed  is  en- 
titled to  consideration  as  bearing  upon  the  question  of  the 
weight  of  the  evidence. 

4.  In  one  paragraph  of  the  charge  the  jury  were  told  to 
ascertain  the  amount  of  lumber  used  by  plaintiffs  in  the 
construction  of  the  ditch  and  to  allow  them  therefor  at  the 
rate  of  '^$25  per  thousand  feet,  or  $1.25  per  hundred  feet.'' 
This  instruction  is  assigned  as  error,  the  criticism  thereof 
being  the  use  of  the  figures  ''$1.26,"  which  is  evidently  a 
clerical  error  on  the  part  of  the  court;  but  we  cannot  say 
that  the  plaintiffs  have  been  prejudiced  by  that  error,  since 
the  jury  were  plainly  directed  to  compute  for  the  lumber  at 
the  rate  of  $25  per  thousand,  which  is  admitted  to  be  cor* 
rcct.  Again,  the  contract,  which  in  explicit  terms  pre- 
scribes the  rate  to  be  allowed  for  lumber  used,  was  set  out 
in  full  in  another  paragraph  of  the  charge. 

5.  The  other  assignments  relate  to  the  sufficiency  of  the 
evidence.  From  an  examination  of  the  entire  record  we 
are  unable  to  find  that  there  is  such  a  failure  of  proof  a» 
will  warrant  interference  by  this  court  The  judgment  of 
the  district  court  is  therefore 

Affirmed. 
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Abandonment.    See  Homestead,  1,  2. 

Abatement. 

A  Bait  pending  to  enforce  a  right  or  remedy  conferred  solely 
by  Btatate  is  abated  by  the  anoonditional  repeal  of  each 
statute  before  Jadgment  Qlobe  Publishing  Co,  e.  Slate 
Bank  of  Nebraska. 17& 

Aooident  Insuranoa    See  Insurance,  1-7. 
Aeoonnt  Stated. 

1.  An  aeoonnt  stated  does  not  bar  a  reoovery  for  items  not 
within  the  contemplation  of  the  parties  when  the  settle- 
ment was  made.    Clarke  tu  KeUeg 76^ 

X  Jadgment  sostained  where  defendant  denied  that  an  ae- 
oonnt had  been  stated  and  the  jnry  foand  for  plaintiff  a 
sam  leas  than  that  claimed,  which  defendant  in  his  answer 
admitted  to  be  dne.    Sterling  Lumber  Oo,  v.  Stineon, 36S 

Aoquiesoenoe.    See  Gobporations,  11. 

Aotiona.    See  Account  Stated.    Corporations,  9.    Exe- 
cutions, 3.   False  Reprbrentations.   Insurance,  5, 
6.   Intoxicating  Liquors,  1 .  Nuisance,  1, 2.   Part- 
nership.    Quieting  Title.    Set-Off,  2.    Ybndob 
.  and  Vendee. 

1.  Where  one  makes  a  promise  to  another  for  the  benefit  of 
a  third  pertiou  the  latter  may  maintain  an  action  on  the 
promise.     DoUv.Crume 65S 

2.  Where  a  married  woman  is  injnred  by  the  negligence  of 
another  two  causes  of  action  arine, — one  for  the  wife  and 
the  other  for  the  husband.  Omaha  A  R.  V.  R,  Oo.  v.  Ohol- 
ieUe 6a> 

Adoption.    See  Specific  Performance. 

Affidavits.    See  Review,  20. 

Amendments.    Bee  Pleading,  3. 

Answers.    See  Pleading,  7. 
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Api>eal.    See  Rbyiew. 

1.  Appeals  from  the  deciston  of  a  coanty  board  shoald  h% 
entered,  tried,  and  determined  in  the  district  ooart  the 
same  as  appeals  from  jostioes  of  the  peace.  ffagkeU  v. 
VaUejfQmnty, 834 

2.  The  trial  of  an  appeal  from  the  county  board  shoald  not 
proceed  in  the  district  court  until  proper  pleadings  hare 
been  filed.     Id, 

3.  On  appeal  from  a  Justice  of  the  peace  or  county  conit 
plaintiff  has  fifty  days  from  rendition  of  judgment  to  file 
his  petition  in  appellate  court     Beard  e.  Binger 8S1 

4.  The  time  for  defendant  to  answer  in  a  case  appealed  to 
the  district  court  does  not  begin  to  run  until  fifty  days 
from  date  of  judgment  appealed  from,  excluding  the  day 
on  which  it  was  rendered.     Id. 

6.  A  mere  mistake  of  fact  will  not  excuse  an  appellant  fhun 
filing  in  the  district  court  within  thirty  days  his  tran- 
script of  appeal  fh>m  a  justice  court.  Hwoard  v.  Qtoiriek 
Lodge  HaU  Asaociation •...••••..- •••—•.  700 

Appraisal.    See  Homrstbad,  4. 

Arohiteots.    See  Mechakigs^  Liens,  2. 

Arguments.    See  Briefs. 

Assault. 

Safficiency  of  eyidence  to  sustain  oonviction  for  assault  whom 
accused  was  charged  with  an  assault  with  intent  to  commit 
Tape.   Waneer  V.  State ^ ••••..  83fif 

Assignments.    See  Mobtqagbs,  1-4.    Pledges. 

Assignments  for  Benefit  of  Creditors.    See  Yoluvtaby 

Assignments. 

Assignments  of  Error.    See  Rkvibw,  25,  30-38. 

Assumpsit. 

Discussion  of  an  instruction  on  measure  of  damages  ia  ao 
action  to  recoyer  for  services  in  constructing  a  well  where 
employer  preyented  completion  of  oontract.  Sobert$  v, 
Drehwker •• -.—«.•.•  310 

Attachment.     See  Estoppel,  6.     Exbcutionb.     Homb- 

STBAD,  3. 

Attorneys.    See  Bbibfs. 

Should  not  in  argument  reflect  upon  the  integrity  of  a  dis- 
trict judge.     Foley  r.  HoUry 666 
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Banks  and  Banking. 

Proof  she  wing  the  adoption  and  recording  of  articles  of  incor- 
poration, and  that  the  bank  had  acted  thereunder  fbr 
years,  is  sufficient  to  establish  the  bank's  corporate  exist- 
ence in  a  collateral  attack.     Eaaa  v.  Bank  of  Commerce,  •»••  754 

Bastardy. 

1.  A  bastardy  proceediog  is  essentially  a  civil  action,  and 
can  only  be  tried  on  its  merits  in  the  district  oonrt  Munro 
V.  CaUakan 849 

d.  A  justice  of  the  peace  on  a  hearing  under  a  charge  of  bas- 
tardy should  not  receive  testimony  on  behalf  of  accused.  Id. 

3.  Prosecution  may  be  had  in  the  county  of  complainant's 
residence  where  the  child  is  liable  to  become  a  public 
charge,  notwithstauding  complainant  may  have  a  legal 
settlement  elsewhere.     Clark  v.  Carey 780 

4.  The  court  may,  in  its  discretion,  order  the  accused,  on  con- 
viction, to  pay  complainant  a  spedfio  sum  for  the  support 
and  education  of  the  child.     leU 

Beneficiaries.    See  Insubanob,  1-7. 

Bids.    See  Judicial  Sales,  2. 

Bill  of  Exceptions.    See  Review,  18-23. 

1.  Affidavits  used  on  motion  to  vacate  default  will  notbecon« 
sidered  on  review  unless  embodied  in  a  bill  of  exceptions. 
Beard  V,  Ringer,. 881 

5.  A  bill  of  exceptions  must  contain  all  the  evidence.  A 
reference  to  a  bill  in  an  independent  case  is  not  sufficient. 
Lowe  V,  Biley. 812 

Bill  of  Sale.    See  Fraudulent  Contbyances,  6.    Tolun- 
TABY  Assignments. 

Bona  Fide  Holders.    See  Negotiable  Instruments,  1. 

Bonds.    See  Builders'  Bonds.    Intozioatino  Liquors,  L 

School  Districts. 

Sureties  on  a  con  tractor's  bond  to  a  city  are  not  released  from 

their  obligation  to  pay  a  lab  >rer  his  wages  because  the 

dty  overpaid  the  contractor  and  extended  the  time  to 

complete  the  work.    Doll.v,  Cmme, , 656 

Breach  of  Contract.    See  Contracts. 

BrielDi.    See  Kbview,  15-17. 

1.  Points  not  argued  will  be  deemed  waived.    Ouliek  v,  Webb,  706 

2.  An  attorney  should  not  in  his  brief  assail  the  personal  and 
profeMsioual  character  of  oppo^iing  counseL    Bonnennehein 

V,  BarteU 703 

62 
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Builders'  Bonds. 

The  record  of  a  decree  showing  the  existence  of  a  mechanic^ 
lien  may  be  admitted  in  eyidence  over  the  ohjeetion  of  a 
sarety  on  a  lM>nd  against  incambranoe,  in  an  action  on  the 
bond,  thpngh  the  sarety  was  not  a  party  to  the  foredoeoze 
proceeding.     Oomstock  v.  Cameron 814 

Builders'  Contracts.    See  Contbacts. 

Buildings.    See  RKPLEViy,  2. 

Burden  of  Proof.   See  Chattel  Mobtoaobs,  2,  3.    Oobfo- 

BATIONS,  13.     FBAUDVLBKT  CONVKYANCIBB,  6.     LAND- 

LOBD  AND  Tenant,  2.    Negotiable  Instbuments, 2. 
Burglary.    See  Indictment  and  Infokmation. 
Carriers.    See  Intebstatk  Commebob.    Bailboad  Oompa- 

NIES. 

Chattel  Mortgages. 

1.  A  mortgage  of  personal  property  with  possession  and 
power  of  sale  in  the  mortgagor  is  void  as  to  creditors  and 
sabseqoent  purchasers  in  good  fkith.     Paxton  v.  Smiths...    56 

2.  Where  mortgagor  retains  possession  of  chattels,  the  mort* 
gage  is  presnmptiyely  fraadalent,  nnder  sec  11,  ch.  32, 
Oomp.  Stats.,  as  to  creditors  and  snbeeqaent  purchasers 
in  good  faith.     Id, 

3.  In  snch  cases  the  bnrden  of  proof  is  upon  the  mortgagee 
to  show  that  the  mortgage  was  ezeoated  in  good  faith.    Id. 

4.  A  chattel  mortgage  is  not  void  solely  becanse  it  is  made 
to  secure  payment  of  debts  to  third  persons  as  well  as  the 
mortgagee.     Davis  v,  Hiibaum 35 

5.  A  debtor  in  failing  circumstances  while  acting  in  good 
faith  may  prefer  a  certain  crediuir  and  secure  him  by  chat- 
tel mortgage.     Meyer  v.  Union  Bag  ^  Paper  Co S7 

6.  A  description  suggesting  inquiry  which  will  enable  a  per^ 
son  to  locate  the  property  and  identify  it  is  sufficient.  Love 

V.  Putnam 86 

7.  Sufficiency  of  evidence  to  warrant  a  finding  that  a  pur- 
chaser of  mortgaged  chattels  had  actual  notice  of  the 
mortgage  lien.     Id, 

Church  Property.    See  Municipal  Corpobations,  2. 

Circumstantial  Evidence.    See  Evidence,  2,  3. 

Cities,    See  Municipal  Gobpobation& 

Class  Legislation.    See  Constitutional  Law,  1,  2. 

Collateral  Attack.     See  Banks  and  Banking.    Munici- 
pal COBPOBATIONS,  1. 
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Ck>llateral  Faots.    8m  Fr/ud,  1. 

Oollateral  Security.    See  Plbdgsb. 

Oommission.    See  Bbal  Estate  Agbntb. 

Oompoiinding  Felony.    See  Dubess. 

Compromise.    See  Contbaots,  3. 

Compromise  and  Settlement. 

CampbeUv.  BaaOer 736 

Concxirrent  Insurance.    See  Insxtbancb,  12. 

Conflict  of  Laws. 

1.  In  the  constraotion  by  Nebraska  coarts  of  a  mortgage 
upon  Iowa  land  executed  in  Iowa  tbe  law  of  that  state 
goyems.    Whipple  v.  Fowler 676 

2.  Where  a  conyeyaoce  of  Iowa  land  is  execnted  in  Nebraska 
the  law  of  Iowa  will  goyern  in  an  action  for  breach  of 
coyenant.    BUeif  v.  Burroughs 296 

Consideration.    See  Contbacts,  1-6. 

Conspiracy. 

Acts  and  declarations  of  conspirators  which  are  parts  of  the 
re$  gesta^  and  therefore  admissible  against  their  oo-oonspir- 
atois,  iudnde  those  only  which  are  done  and  made  daring 
the  pendency  of  the  conspiracy  and  in  fartherance  of  its 
objects.    Stratum  v.  Oldfidd 702 

Constitutional  Law.    See  Municipal  Corporations,  2,  4. 

1.  An  entire  legislatiye  act  will  be  declared  yoid  where  it  is 
apparent  that  the  indnoements  for  its  passage  were  sections 
which  are  nnoonstitntional.     Low  v.  Bee»  Printing  Co 127 

2.  Chapter  54,  Session  Laws,  1891,  enacting  that,  except  for 
farm  and  domestic  labor,  a  day's  work  shall  not  exceed 
eight  hoars,  and  requiring  employers  to  pay  extra  com- 
pensation for  working  their  employes  oyer  the  time  limited, 
is  nnconstitntional  as  special  legislation  and  denying  the 
right  of  persons  to  contract  with  reference  to  compensation 
for  seryices.     Id, 

3.  "Ascertained,''  as  nsed  in  sec  4,  art  11,  constitution,  under 
"Miscellaneous  Corporations,"  means  ''judicially  ascer- 
tained.''   Qlobe  Publishing  Co.  v.  SUUe  Bank  of  Nebraska,.,.  176 

4.  The  act  of  1891,  ch.  48,  proyiding  that  the  state  treasurer 
slmtl  pay  warrants  drawn  against  other  funds  out  of  the 
permanent  school  fund,  is  in  conflict  with  sec.  9,  art  8,  of 
the  constitution,  which  prohibits  the  transfer  of  the.  per- 
manent school  fund  to  any  other  fund.    State  v,  Bartley,,.  278 
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Construotion.    Sea  Contbaots. 

Ck>n8tmotioii  Oompanies.    Bee  OoNTBAcm,  1-3. 

Ck>n8truotiye  Servioe.    See  Summons,  1. 

Continuanoe. 

A  raling  on  a  motion  for  continuance  will  not  be  levened 
except  for  an  abuse  of  discretion.  Clark  v,  Carey 780 

Oontraots.  See  Confliot  of  Laws,  2.  Ck>NSTiTUTioNAL  Law, 
1, 3.  OoBPOBATiONS,  3, 6.  Damages,  13.  Dbaikaqe 
Contbaots.   Estoppel,  4.    Insubancb,  1-7, 14.    Mas- 

TEB  AND  SBBYANT,   7.      MBBGEB.      MUNICIPAL  COB- 
POBATIONS,  6, 9.      PbINCIPAL  AND  ApENT,  3.     SALES. 

Set-Off,  1.    Specific  Pebfobmance.    Tbial,  4. 

1.  Where  a  oonstmctlon  company  having  contracted  to  baild 
a  line  of  railroad  had  completed  its  work  according 
to  contract,  an  agreement  by  its  president,  withont  an- 
thority,  to  accept  payment  at  less  than  the  contract  price, 
was  withont  consideration  and  did  not  release  the  other 
oontracting  party  from  fall  payment.  FUsgerald  v.  FiUh 
gerald  <ft  MaUory  Conitruction  Co 375 

%  Proof  of  a  defective  compliance  with  the  laws  of  congress 
as  to  acquiring  right  of  way,  withont  proof  that  the  rail- 
way company  had  been  evicted  or  required  to  yield  pos- 
session, will  not  entitle  it  to  recover  damages  against  the 
party  whose  duty  it  was  to  procure  the  right  of  way. 
Id^ 376.461 

3.  The  present  acceptance  by  a  railroad  company  from  a  con- 
struction company  of  unfinished  work  is  a  sufficient  con- 
sideration for  a  stipulated  deduction  by  the  latter,  made 
as  a  compromise  between  the  parties,  from  the  contract 
price  of  finished  work.     Id 375 

4.  Mutual  promises  are  a  sufficient  consideration  to  support 

a  contract.     Morrow  v,  Jones 867 

5.  The  awarding  of  a  contract  by  a  city  for  an  improvement 
is  a  sufficient  consideration  for  a  promise  to  the  city  by 
the  contractor  to  pay  all  his  laborers  and  material-men. 
DoU  V,  Crume 655 

6.  Neither  the  promise  to  do  nor  the  actual  doing  of  that 
which  the  promisor  is  by  law  or  subsisting  contract  bound 
to  do  is  a  sufficient  consideration  to  support  a  promise  in 

his  favor.     Eaterly  Harvesting  Machine  Co.  v,  Pringle 966 

7.  A  party  suing  on  a  written  contract  is  limited  by  its  terms. 
PaUereonv.  Murphy 818 

8.  Compensation  of  contractor  for  partial  performanoe  where 


INDEX.  917 

ContraotB—concluded, 

the  owner  terminates  a  bnildisg  oontraot  ander  a  proTis- 

ion  authorizing  bim  to  do  so.     Von  Dam  v,  JHengedoht 625 

9.  The  constraction  of  the  parties  will  generally  be  adopted 
by  the  court  in  giving  effect  to  the  provisions  of  a  con- 
tract.    Paxton  V.  Smith 56 

10.  Provision  of  contract  for  stipulated  damages  construed. 
GinUan  v.  BoUins 640 

11.  Construction  of  contract  of  employment  under  which  an 
employe  claimed  the  right  to  engage  in  independent  enter- 
prises on  his  own  account  while  in  charge  of  store,  bridge» 
and  stables  of  his  employer.     Clarke  v.  KeUey •  766 

Contributory  Negligence.    See  Negliqbncb. 

Conversion. 

1.  In  stating  a  cause  of  action  for  conversion  it  is  sufficient 

to  allege  ownership  generally.     Beedv.  McBill 206 

2.  Where  one  of  the  tenants  in  common  of  grass  and  hay 
seizes  the  whole  crop  and  disposes  of  it  in  denial  of  the 
rights  of  the  other  the  latter  may  maintain  trover  for  his 
share.     Id. 

Conyeyanoes.    See  Ck)NFLicT  of  Laws,  2.    Deeds.    Fraud- 
ulent CONYEYANOES.     MOBTGAOES.     VENDOR    AND 

Vendee. 

Corporations.    See  False  Representations.    Municipal 
Corporations. 

1.  When  a  law  prescribes  what  the  liability  of  a  stockholder 
in  a  corporation  to  creditors  shall  be,  it  prescribes  the 
liability  in  a  corporation  de  jure.     Globe  Publishing  Co. 

9.  State  Bank  of  Nebraska '. 175 

2.  When  such  a  statute  so  prescribes  the  amount  for  which 
a  stockholder  shall  be  liable,  it  is  intended  as  a  limi- 
tation upon  his  exemption  from  liability  for  corporate 
debts.     Id. 

3.  Under  such  a  statute,  when  persons  organize  themselves 
into  a  dejure  corporation,  the  statute  becomes  a  part  of  the 
charter,  and  the  statute  and  the  rights  of  creditors  ac- 
quired thereunder  are  contractual.     Id. 

4.  A  statute  providing  that,  until  certain  things  are  done  by 
persons  forming  a  corporation,  the  stockholders  thereof 
shall  be  liable  for  the  corporate  debts,  is  declaratory  of  the 
common  law.    Id, 

6.  Until  the  requirements  of  such  a  statute  have  been  com- 
plied with,  stockholders  are  jointly  and  severally  liable 
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for  the  debti,  and  each  a  statute  and  the  rights  of  ored- 
itors  acquired  thereunder  are  contractual.     Id 176 

6.  A  law  commaDding  a  corporation  to  do  certain  acta,  and 
declaring  that  all  stockholders  shall  be  liable  for  the  cor- 
porate debtd  in  case  the  corporation  fails  to  comply  with 

'  the  statutory  requirements,  is  penal.     Id, 

7.  Section  136,  ch.  11,  Gen.  Stats.,  1873,  repealed  April  6, 
1891,  providing  for  publication  of  notice  of  corporate 
debts,  and  for  liability  of  stockholders,  was  penaL    /d. 

8«  Failure,  through  mistake,  to  become  a  dejure  corporation 
does  not  render  stockholders  liable  on  contracts  with 
creditors  of  the  corporation  where  it  has  for  a  consider- 
able time  in  good  faith  exercised  corporate  functions  un- 
challenged by  the  state.     Id. 

9.  Creditors  of  a  dejure  corporation  haye  no  right  of  action 
against  a  stockholder  before  their  claims  against  the  cor- 
poration have  been  reduced  to  Judgment  and  execution 
returned  unsatisfied.     Id. 

10.  Any  stockholder  of  a  corporation,  whose  officers  have 
abased  their  trust  in  the  interest  of  another  corporation, 
may  maintain  in  his  own  name,  in  behalf  of  his  corpora- 
tion, an  action  for  redress  and  for  an  accounting  between 
the  two  corporations,  impleading  both  as  defendants. 
Fitzgerald  v.  Fitzgerald  dt  MaUory  Construction  Co 374 

11.  Acquiescence  by  a  stockholder  will  not  bar  a  recoTcry  in 
a  suit  brought  by  him,  in  behalf  of  a  corporation,  to  zo- 
cover  for  wrongs  committed  by  its  officers  in  the  interest 
of  another  corporation,     /d...... 375 

12.  A  corporation  is  liable  civilly  for  all  damages  occasioned 
by  the  torts  of  its  officers  or  agents  committed  within  the 
■cope  of  their  employment.     Id. 

13.  The  burden  of  proof  devolves  upon  corporate  officers  por- 
chasinn:  securities  of  a  corporation  at  a  discount  to  show 
affirmatively  that  the  price  paid  was  the  fair  value  of  the 
secnrities.     id. 

14.  An  organization  which  attempts  in  good  &lth  to  incorpo- 
rate a  body  under  lawful  authority  and  exerdses  corporate 
ftmctions  is  a  corporation  defaeto^  and  the  legal  existence 
thereof  cannot  ordinarily  be  attacked  collaterally.  Haa$ 
v.  Bank  of  Commerce^ .»«  734 

Costs.    See  Countiibb,  1,  2. 

L  A  Judgment  for  coats  will  not  be  reviewed  where  the  party 

\ 
\ 

\ 
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aggrieved  fails  to  file  a  motion  to  retaz  and  obtain  a  rul- 
ing thereon.     Haskell  v.  VdUey  Ckmtdy S235 

Roberts  V.  Drehmer 306 

Co-Sureties.    See  P&incipal  and  Subbty,  2. 

Counties.    See  Dbainaob  Contracts.    Gband  Jubt. 

1.  A  county  clerk  is  required  to  collect,  enter  upon  his  fee 
book,  and  report  to  the  county  board  two  dollars  for  each 
properly  certified  list  of  liens  upon  land  aeiased  by  the 

sheriff  on  execution.    State  v.  HazeUt 257 

State  v.ScoU 263 

2.  A  county  clerk  has  no  authority  to  charge  for  official  serv- 
ices less  than  the  fees  prescribed  by  statute.     Id, 

3.  Under  ch.  60,  Session  Laws,  1891,  the  county  board  should 
act  on  the  propositions  of  each  bank  to  become  a  deposi- 
tory of  current  funds  as  well  as  approve  the  bond  inci- 
dent to  that  relation.     State  v.  Owen 651 

4.  The  fact  that  a  treasurer  designated  the  bank  and  fixed 
the  amount  of  its  bond  as  depository  of  county  funds  gives 
the  bank  no  right  to  mandamus  the  county  board  to  ap- 
prove the  bond  presented  by  the  bank.    Jd, 

County  Board.    See  Appeal,  1.    Counties,  3,  4. 

County  Clerks.    See  Counties,  1, 2. 

County  Court.    See  Appeal,  5. 

Courts.    See  Damaqes,  3, 4.    Justice  of  thb  Peace.    Stat- 
utes, 1. 
Covenants.    See  Conflict  of  Laws,  2. 
Creditor's  Bill.    See  Fbaudulent  Conveyances,  2, 3. 

Criminal  Law. 

1.  Where  accused  introduces  evidence  of  his  good  character 
it  is  not  competent  for  the  prosecution  to  put  in  evidence 
specific  acts  to  prove  it  to  be  bad.    Patterson  v.  State 638 

2.  A  trial  court  is  only  justified  in  directing  a  verdict  of  not 
guilty  where  there  is  a  total  failure  of  proof,  or  where  the 
testimony  is  too  weak  to  support  a  conviction.  Warner  v. 
State 239 

3.  Objections  to  instructions  not  raised  in  the  court  below  by 
motion  for  new  trial  will  not  be  reviewed  in  the  supreme 
court,    id. 

4.  An  assignment  in  a  petition  in  error,  '*  Error  of  law  oc- 
curring at  the  trial,''  is  insufficient  to  present  for  review 
rulings  on  admis4on  or  exclusion  of  testimony.     Jd, 
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6.  Objection  to  an  indictment  or  infonn«tion  on  the  gtonnd 
of  dnplidty  moBt  be  made  before  yerdicty  or  it  will  be 
held  to  have  been  waived.    Aiken  v,  8UUe •«« 98t 

6.  An  order  overrnling  a  motion  for  a  new  trial  will  not  ordi- 
narily be  distarbed  on  the  ground  of  admiaaions  of  ajaror 
as  to  his  knowledge  of  the  character  of  aocaaed  where  the 
admiaeions  have  no  reference  to  the  fs/cta  in  iasne.  Laimib 
V.  State 36S 

Crops.    See  Conybbsion,  3.   Rbplbvin,  4. 

Current  Funds.    Bee  Counties,  3,  4. 

Custody  of  Infants.    See  Pabent  avd  Chilix 

Damages.  See  Drain  age  Ck>NTBACT8.  Ezboutioits,  3l  Mu- 
nicipal Ck)BPOBATioN8, 4,  6.  Neoliobnoe,  1.  Nui- 
BANOE,  1,  3.    Practice,  2.    REPLBViir,  3.    Surface 

WATERa 

1.  Provision  of  contract  for  stipulated  damages  construed. 
OiUilan  v.  Bollins 54^ 

3.  The  law  awards  damages,  for  personal  injuries  resulting 
from  negligence,  as  compensation  for  pecuniary  loss,  pain 
and  suffering,  and  not  as  a  punishment  of  the  neglige&t 
party.     Fremont,  E,  iit  M.  V.  B.  Co,  -v.  Leaie^ 16» 

8.  A  Judge  has  no  jurisdiction  ontside  the  county  where  an 
action  for  damages  for  an  injury  is  pending  to  reqniie 
plaintiff  to  submit  his  body  to  the  personal  examina- 
tion of  a  board  of  physicians  previously  appointed.  ElU* 
worth  V.  City  of  Fairburjf 881 

4.  Plaintiff's  objections  to  the  validity  of  an  order  directing 
him  to  submit  to  a  personal  examination  were  waived 
when  he  selected  a  physician  and  submitted  to  the  order 
without  objection.     Id, 

6.  Plaintiff's  verdict  of  one  hundred  dollars  for  thirty-eight 
weeks'  inability  to  work  was  set  aside  as  inadequate^ 
where  his  earning  capacity  before  the  ii^nry  was  shown  to 
be  from  eight  to  ten  dollars  per  week.     Id. 

6.  Compensation  for  mental  suffering  is  an  element  of  dam- 
age in  actions  for  trespass  to  property  where  the  wrongful 

act  was  inspired  by  fraud  or  malice.     Murray  o.  ilfacs 60 

7.  The  measure  of  damages  for  taking  or  destroying  personal 
property,  in  absence  of  fraud  or  malice,  is  compensation 

for  plaintiff's  loss.    Id 61 

8.  Judgment  against  an  officer  of  a  corporation,  for  damages 
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for  induciDg  plaintiff  by  fftlse  repreeeotations  to  buy  worth- 
leas  corporate  stock,  affirmed.    Carruih  v.  MarHs. 789 

d.  In  an  action  by  an  agent  against  a  mannfactnrer  for 
breach  of  a  contract  granting  the  former  the  exclusive 
right  to  sell  manufactured  articles  in  a  specified  territory , 
the  measure  of  damages  is  the  pro6t  which  he  shows  he 
was  prevented  from  realizing.  Bu8»€H  v.  Homy  Brannen  dk 
Forsyih  Mfg.  Co. 668 

lOl  In  an  action  by  an  agent  against  a  manufacturer  for 
&ilure  to  deliver  goods  which  the  latter  contracted  to  sell 
and  deliver,  the  measure  of  damages  is  the  difference  be- 
tween the  contract  price  and  the  market  value  at  the  time 
and  place  where  the  goods  should  have  been  delivered.  Id, 

IL  Measure  of  damages  where  a  builder  abandons  his  con  tract 
before  completion  of  his  work.      Von  Dom  v,  Mengedohi.,,  625 

13.  Measure  of  contractor's  damages  where  the  owner  wrong- 
fkilly  terminates  a  building  contract  after  partial  perform- 
ance.    Id, 

18.  An  employe  is  entitled  to  compensation  for  services  ren- 
dered in  part  performance  of  a  contract  and  profits  to  be 
made  where  his  offer  to  complete  has  been  rejected  by 
his  employer.    BoberU  v,  Drehmer,^ 310 

Death  by  Wrongful  Aot. 

Sufflelency  of  evidence  to  justify  the  court  in  submitting  case 
to  the  jury  where  the  action  was  to  recover  damages  from 
defendant  for  negligently  causing  the  death  of  an  employe 
who  fell  from  a  moving  car  as  the  result  of  an  alleged  de- 
fective railroad  track,  no  one  having  seen  him  fall.  Union 
Btoek  Tarda  Co,  v,  Conoyer 617 

Deceit,    See  Estoppel,  1.    False  Repbesentations. 

Deeds.    See  Confliot  of  Laws,  2.    Mobtgaoes,  5-a    Spb- 
OTFic  Pebfobmance.    Tbial,  8.    Tbusts. 
1.  ▲  deed  executed,  acknowledged,  and  delivered  is  valid 
between  the  parties  and  those  having  knowledge  of  its 

existence,  although  not  witnessed.    Fearaon  v.  Davis 608 

8.  Sufficiency  of  evidence  to  sustain  a  finding  that  land  was 
sold  and  conveyed,  and  that  subsequently  the  grantor 
executed  and  delivered  another  conveyance  to  the  same 
grantee  to  correct  an  irregularity  in  the  former  deed.     Id, 

De&ult.    See  Judgments,  3. 

Delivery.    See  Sales. 
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BepoBitioxiB. 

1.  Where  a  witness  does  not  reside  in,  or  has  removed  fitmi, 
the  oonnty,  his  depoeitton,  otherwise  nnobjeetionable,  is 

admissible.    €frime9  Dry  Goods  Co,  v.  Shiver 112 

3.  The  deposition  of  a  witness  who  resides  in  the  oonn^ 
shonld  not  be  read  in  evidence  nnlees  it  appears  that  he  is 
absent  therelrom  or  cannot  be  present  at  the  trial.    Monro 

v.CaJlahan 849 

Depositories.    See  Counties,  3,  4. 
Desoent. 

Under  the  statute  of  descent  the  murder  of  sn  ancestor  by 
his  heir  does  not  affect  the  latter's  right  to  the  inheritancSi 
Shellenberger  V,  Bansom 631 

Bismissal.    See  Review,  & 

A  plaintiff  cannot,  ss  a  matter  of  right,  dismiss  his  action 
after  the  final  submission  of  the  esse  to  the  court  or  jury. 

8taU  V.  ffazdet 257 

State  V.  ScoiL^ « 263 

Bistribution.    See  Mobtgaobs,  2. 

Docket  Entries.    See  Judgments,  4. 

Drainage  Contraots. 

Reletting  under  the  provision  of  sec.  20,  ch.  89,  Comp.  Stats., 
is  not  the  exclusive  method  of  determining  the  amount  of 
damage  for  a  breach  of  the  contract  on  part  of  the  con- 
tractor.   McDonald  V.  Dodge  County 906 

Duress. 

In  an  action  to  foreclose  a  mortgage  executed  under  threats 
to  prosecute  the  mortgagor's  son,  the  latter's  guilt  is  im- 
material as  bearing  upon  the  defense  of  duress.  Beindorf 
V,  Katrfman - 824 

nght  Hour  Law.    See  Constitutional  Law,  1,  2. 

^eotment.    See  Tbial,  a 

Sleotions. 

Validity  of  election  by  school  district  called  for  purpose  of 
issuing  bonds  and  authorising  tax  levy.  FuiUrton  o. 
School  District 594 

Equity.    See  Estoppel,  4.    Executions,  2.    Mobtoaou,  0. 
Quieting  Title.    Review,  13. 

Error.    See  Appeal.    Review. 

Error  Proceedings.    See  Review. 

Escrow.    See  Mobtgages,  3. 
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Estoppel.    See  Cobporations,  11.    Iksurancb,  1,  11,  12. 

SAL1E8,  2. 

1.  One  who  by  his  words  or  condnct  willfully  canaes  another 
to  believe  in  and  act  under  certain  fitcts  is  estopped  from 
averring  against  the  latter  a  different  state  of  thinge  as 
existing  at  the  snme  time.     Cain  v.  Jioller 721 

2.  A  corporation  charged  by  law  with  a  public  duty  is  ea- 
topped  from  saying  that  it  delegated  the  performance 
thereof  to  another  where  it  has  been  sued  for  an  injury 
resulting  from  a  failure  to  perform  the  duty.  CUy  of  Be- 
atrice v.  Meed 214 

3.  A  laborer  who  worked  for  the  contractor  of  a  city  is  not 
estopped  from  enforcing  against  the  sureties  on  his  em- 
ployer's bond  their  promise  to  pay  all  laborers,  because  the 
city  overpaid  the  contractor  and  extended  the  time  to  com- 
plete the  work.    DoUv.Crume 656 

4.  A  person  who  receives  corporate  stock  in  exchange  for  land 
cannot  rescind  where  he  acts  as  a  director  of  the  corpora- 
tion and  knowingly  permits  without  objection  valuable 
improvements  to  be  made  on  the  land  after  learning  that 
the  representations  to  induce  him  to  make  the  exchange 
were  false.     Foley  v.  HoUry 663,  566 

5.  Case  where  a  shipper  was  estopped  from  asserting  title  to 
goods  as  against  attaching  creditors  of  one  who  made  the 
purchase,  wrongfully  claimed  to  represent  the  consignee 
and  subsequently  took  the  goods  from  possession  of  the 
latter,  the  consignor  having  advised  the  creditors  to  prose- 
cute the  attachment  to  judgment  and  sale.  KirkendaU  v, 
Davie  ^ 285 

Eyidenoe.  See  Banks  and  Banking.  Buildbbb'  Bond& 
Conspiracy.  Criminal  Law,  1.  Damaqbs,  3. 
DspueiTioNa  Duress.  Fraud,  1.  Fraudulent  Con- 
veyances, 4.  Homestead,  2.  Interest.  Master 
AND  Servant,  7.  Merger.  New  Trial,  4.  Nui- 
sance, 4, 5.    Pleading,  2.    Review,  9.    Usury,  3, 4. 

1.  Admissibility  of  evidence  to  determine  what  constitutes 
"one- third  of  the  qualified  voters  of  such  district,''  as  the 
phrase  is  used  in  sec  3,  subd.  15,  ch.  79,  Comp.  Stats. 
Fullerton  v.  School  District 594 

2.  A  fact  which  may  be  reasonably  inferred  from  all  the  dt- 
cumstances  proved  in  a  case  lyay  be  considered  as  estab- 
lished.    Union  Stock  Yarde  C6.  o.  Comoyer 617 

3.  In  civil  actions  it  is  sufficient  if  the  evidence  agrees  with 
and  supports  the  hypothesis  it  is  adduced  to  prove.     Id, 
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4.  Under  an  issne  as  to  whether  an  injured  person  had  an  op- 
portunity to  alight  from  a  train,  the  remark  of  a  brake- 
man,  at  the  time,  oonceming  the  length  of  the  stop  was 
properly  admitted  in  evidence.  Omaha  <&  £,  V.  B.  Co,  «. 
ChoUeUe^ 58S 

6.  ▲  deed  absolute  in  form  may  be  shown  by  parol  to  be  a 
mortgage.     Morrow  v,  Jones 868 

6.  Where  a  subscribing  witness  is  absent,  the  execution  of 
the  instrument  may  be  established  by  other  evidenoe. 
Jewell  V,  Chamberlain^ 254 

7.  An  engineer  who  examined  the  work  after  a  drainage 
contract  had  been  abandoned  may  testify  to  the  cost  of 
completing  the  ditch.     McDonald  v.  Dodge  County^ 905 

8.  A  receipt  is  incompetent  evidence  of  payment  as  against 
strangers.     Ellison  9.  Albright 92 

9.  Admissibility  of  statements  of  account  made  by  plaint- 
iff's agent  in  an  action  on  account  stated.  Sterling  Lum" 
berCo.  v.  Siinaon 368 

10.  A  judicial  record  may  be  proved  by  producing  the  original 
or  a  copy  thereof,  properly  authenticated  by  the  proper  of- 
ficer.    Surge  V,  Qandy 149 

11.  A  written  contract  for  the  construction  of  a  line  of  rail- 
road only  does  not  preclude  the  introduction  of  parol  evi- 
dence of  a  subsequent  contract  for  supply  of  cattle  yards, 
telegraph  line,  and  other  extras  necessary  to  equipment 
and  operation  of  the  road,  and  not  within  the  terms  of  the 
written  contract  Fitzgerald  o.  Fitzgerald  dh  Mallorg  Qmi- 
ttruetUm  Co 376 

Ezeoutions.    See  Trbsfasb. 

1.  Where  defendants  have  complied  with  the  requirements 
necessary  to  obtain  homestead  rights  no  valid  sale  of  the 
premises  levied  upon  can  be  made  until  the  property  has 
been  appraised  as  provided  by  statute.  Qnigleg  v.  Me* 
Erony 74 

2.  Where  the  liability  of  sureties  is  equal  a  court  of  eqnity 
should  not  control  the  sheriff  in  executing  the  writ.  He 
may  levy  upon  the  property  of  all  the  sureties  or  satisfy 
the  judgment  out  of  the  property  of  one  of  them.   Miuick 

V.  Brock 615 

3.  Plaintiffs  who  indemnify  and  direct  the  sheriff  in  a  wrong- 
ful levy  upon,  and  sale  of,  the  goods  of  one  person  under 
execution  and  attachment  against  another,  are  jointly  lia- 
ble with  the  officer  and  his  sureties.    Wonderliek  t>.  WaUeer,  806 
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Factors  and  Brokers.    See  Real  Ebtatb  Aobnts. 

False  Bepresentations. 

One  who  relied  apon  the  willful  and  frandnlent  representa- 
tions of  an  officer  of  a  corporation,  and  was  thereby  in- 
duced to  bnj  its  worthless  stock,  without  means  of  know- 
ing the  statements  were  false,  may  maintain  an  action 
against  the  officer  for  damages.    Carruth  r.  Harri8 789 

Fees.    See  Counties,  1,  2.    Co&HB. 

Fellow-Servants.    See  Mastjeb  and  Sbbvant,  1,  4. 

Findings.    See  Judgments,  2.    Replevin,  3. 

Fire  Insnranoe.    See  Insurance. 

Foreclosure.    See  Taxation,  4. 

Foreign  Laws.    See  Intebest. 

Forgery.    See  Trial,  8, 

Fraud.    See  Estoppel,  5.    False  Representations.    Stat- 
ute OP  Frauds. 

1.  Where  the  issue  is  fraud  evidence  may  be  received  of 
-    collateral  facts,  including  subsequent  events,   provided 

they  shed  light  npon  the  transaction  involved  and  tend  to 
explain  the  motives  of  the  parties.  Sonnenfchein  v.  Bar' 
td8^ 703 

2.  Test  in  determining  relevancy  of  collateral  fiusts  in  snch 
Id. 


Fraudulent  Conveyanoes.  See  Chattel  Mortgages,  1-a 

1.  Judgment  canceling  conveyance  as  fraudulent  will  not  be 
disturbed  when  supported  by  sufficient  evidence.     Yand&^ 

ear  v,  Johnson 677 

2.  Sufficiency  of  evidence  to  support  finding  for  defendant  in 
creditor's  bill  to  cancel  certain  conveyances.  Hunt  v,  Huff- 
man    344 

3.  A  debtor  in  failing  circumstances  may  prefer  one  creditor 
to  the  exclusion  of  others.  Whether  the  creditor  acts  with 
a  fraudulent  intent  is  a  question  for  the  jury.     Meyer  «. 

Union  Bag  A  Paper  Co 67 

Hunt  V,  Huffman 249 

4.  Where  the  existence  of  fraud  is  to  be  determioed  by  evi- 
dence collateral  to  the  writing,  whereby  the  alleged 
fraudulent  transfer  was  effected,  the  question  is  for  the 
jury.    Orimee  Dry  Goods  Co,  v,  Shafer 112 

5.  Verdict  sustained  in  a  case  where  the  jury  found  a  bill  of 
sale  of  a  stock  of  goods  was  frandulently  executed  by  a 
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debtor  And  accepted  by  ODe  of  his  creditora  nnder  an 
agreement  that  the  latter  should  make  sales,  pay  oertain 
claims,  and  return  the  goods  remaining  unsold.  Id. 
6.  In  a  suit  between  a  wife  and  her  husband's  creditors  the 
bnrdeu  is  upon  her  to  establish  the  honaflttes  of  his  convey* 
ances  to  her  where  they  were  executed  after  be  contracted 
the  debts.     Meliek  v.  Vamey 105 

Fraudulent  Bepresentatlons.  'See  Estoppel,  4. 
GktB  Companies.    See  Nuisance. 

Grand  Jury. 

1.  No  grand  jury  can  be  lawfully  organized  unless  its  selee- 
tion  and  impaneling  has  been  previously  ordered  by  a 
jndge  of  the  district  court  in  which  it  is  to  act.  !:taU  v, 
Lauer. 22(5 

2.  The  Judge  in  his  order  may  require  that  the  jurors  be 
summoned  to  appear  at  the  first  day  or  at  any  other  speci- 
fied day  of  the  term  at  which  they  are  to  appear.    Id 227 

3.  In  counties  having  seventy  thousand  inhabitants  or  more  * 
an  order  for  a  grand  jury  must  be  in  writing  and  filed 
with  the  clerk  of  the  district  court  more  than  twenty  days 
before  the  first  day  of  the  term.     Id. 

4.  The  county  board  must  select  the  persons  from  whom  the 
Jury  is  to  be  impaneled  at  least  twenty  days  before  the 
term.     Id, 

Habeas  Corpus.    See  PAREirr  and  Child. 

Harmless  Error.    See  New  Trial,  1. 

Hearsay  Evldenoe.    See  Evidence,  a 

Homestead. 

1.  Intention  to  abandon  and  actnal  abandonment  must  con- 
cur to  show  an  abandonment  of  a  homestead.  Qtiiglejf  v, 
McEvony 74 

2.  Evidence  that  claimants  took  legal  advice  on  the  law  of 
abandonment  before  going  away  from  the  premises  is  com- 
petent in  proving  there  was  no  intention  to  abandon  their 
homestead.     Id 84 

3.  The  homestead  character  of  real  estate  is  not  a  proper 
question  to  be  determined  upon  a  motion  to  discharge  an 
attachment,     id. ^ 73 

4.  Procedure  in  selecting  property,  and  duty  of  creditor  to 
apply  for  appraisal  before  sale.     Id. 

6.  Sufficiency  of  compliance  with  statutory  requirements  in 
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selection  of  homestead  where  wife's  land  had  been  levied 
npon  for  her  indtvidaal  debt,  she  having  signed  notioe 
and  oansed  it  to  be  served  upon  the  sheriff  while  her  haa> 
band  was  absent  from  the  state.     Id* 

Homicide.    See  Dbboent. 

Husband  and  Wife.    Bee  Fbaudulbnt  Comvstancbb,  6l 
Homestead. 

1.  The  married  woman's  act  does  not  deprive  the  husband 
of  his  right  of  action  for  the  loss  of  serrioes  or  companion- 
ship of  his  wife.     Omaha  dt  B,  V.  B,  Co,  v,  ChoUette 680 

2.  A  married  woman  may  contract  as  surety  for  her  husband. 
Briggs  «.  First  Not  Bank  of  Beatrice. 17 

3.  ▲  contemporaneous  loan  of  money  to  the  hnsban>l  is  a 
sufficient  consideration  for  the  wife's  signature  to  a  note 
to  secure  the  de1>t     Id, 

Impeaohment.    See  Witnesses. 

Incorporation.    See  Cokporatioms. 

Indemnity.    See  Executions,  3. 

Indictment  and  Information. 

Different  criminal  acts  which  constitute  parts  of  the  same 
transaction,  such  as  burglary  with  intent  to  steal  partio* 
nlar  property,  and  larceny  of  the  property  described,  may 
be  charged  in  the  same  indictment  or  oonnt  thereof. 
Aiken  o.  State 264 

Inftots.    See  Pabbnt  and  Child. 

Information.    See  iNDicriMKNT  and  Infobhation. 

Inheritance.    See  Descent. 

Injunction. 

1.  In  a  proper  case  an  officer  may  be  restrained  fiom  selling  a 
surety's  property  under  execution  until  that  of  the  princi- 
pal debtor  has  been  exhausted.     Miniek  v.  Broek 513 

2.  Dismissal  of  petition  to  restrain  defendant  trom  moving  a 
house  by  virtue  of  a  writ  of  replevin  was  properly  entered 
under  evidence  in  a  case  where  the  parties  regarded  the 
building  as  personalty.     MeDaniel  v,  Lipp 713 

Insanity. 

The  defense  of  insanity  may  be  interposed  in  an  action  upon 
a  contract  without  restoring  what  the  insane  person  re- 
eeived  thereunder,  in  cases  where  the  ability  does  not  re- 
main of  restoring  what  was  received  in  specie.  Bea  v. 
Bishop 203 
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Instmotions.     See   Criminal   Law,  &     Bsvtew,  38-96^ 
29-31. 
1.  Ad  iostraction  not  excepted  to  will  not  be  reviewed.  Wise- 
man  v.  Ziegler 686 

%  iDBtmotioiie  shoald  be  considered  as  a  wbole,  and  noi  by 
detacbed  paragrapiis.     Love  v.  Pvinam — •..    86 

3.  It  is  not  error  to  refose  correct  inetractiona,  the  snbtteDoe 

of  which  have  already  been  given.    Id,^ 92 

4.  A  charge  not  warranted  by  the  evidence  and  mialeadlng 

ehonld  not  be  given.     BoberU  o.  Drekmer. .•••••••«..  906 

Bioedelv.  Zimmerman^ •^....  696 

6.  On  preponderance  of  evidence  and  credibility  of  witoenaa 
where  testimony  is  conflicting.     Johnaon  v,  Oius 20 

6.  Whether  snch  &cts  are  shown  as,  in  view  of  conflicting 
evidence,  will  sustain  or  defeat  a  recovery,  is  not  within 
the  province  of  a  trial  judge  to  instruct  the  Jury.  UfUum 
P,M.O^v.  OM 120 

7.  An  instruction  in  which  it  is  intended  to  include  all  the 
issues  under  the  pleadings  and  evidence,  should  nod  be 
given  when  it  omits  one  of  the  material  elements.  Cbr* 
ruth  f>.  Harris -..••  799 

IiiBiiTaiioe. 

1.  A  relief  department  in  the  nature  of  a  mutual  insunuiQe 
association  in  connection  with  a  railroad  company,  by  de- 
ducting from  the  wages  of  an  employe  assessments  on  the 
basis  of  membership,  with  knowledge  that  he  made  no 
formal  application  and  had  not  been  examined  as  reqniied 
by  the  rules  of  the  department,  is  estopped  from  disputing 
his  membership.  Burlington  Voluntary  Belief  Departmont 
V,  White.^ 647,  648,  669 

8.  The  tender  of  a  time  check  for  the  purpose  of  reminding 
the  ooeeesment  to  the  employe  after  injury  did  not  release 
the  department  from  liability.  It  was  not  a  l^gal  tender 
and  liabilities  had  already  accrued.     Id. 

3.  Where  all  of  the  transactions  between  the  applicant  and 
insurer  in  such  a  case  are  known  to  the  superintendent  of 
the  department,  no  question  arises  as  to  the  authority  of 
subordinate  employes  to  waive  requirements.     Id, 

4.  The  department  was  not  released  in  snch  a  case  under  m 
rule  providing  that  where  an  employe  had  made  a  proper 
application  and  passed  a  physical  examination  the  depart- 
ment should  only  be  liable  during  a  delay  in  the  approral 
of  his  application  for  iiguries  or  death  caused  by  asol- 
dent    Id. 
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5.  A  role  of  the  department,  requiring  all  controverBiee  aris- 
ing between  it  and  a  member  to  be  submitted  to  the 
superintendent  for  final  determination  subject  to  appeal 
to  an  advisory  committee,  does  not  prevent  the  widow  of 
an  employe  from  maintaining  an  action  to  enforce  a  lia- 
bility accruing  to  her  after  membership  ceased.  She  could 
not  be  bound  by  a  decision  of  the  officers  of  the  association. 

Jd, 

6.  A  decision  by  the  superintendent,  without  a  hearing,  that 
an  employe  is  not  a  pember,  does  not  prevent  the  widow 
of  an  employe  from  maintaining  an  action  against  the  de- 
partment where  assessments  were  deducted  from  her  hus- 
banded earnings  on  the  basis  of  membership.     Id. 

7.  Under  the  rules  of  the  department  the  widow  of  the  em- 
ploye was  held  to  be  his  beneficiary,  no  one  having  been 
designated.     Id 649,  661 

6.  A  clause  in  a  policy  prohibiting  agents  from  waiving  its 
terms  does  not  prevent  the  insured  from  showing  that  the 
insurer,  through  its  agents,  accepted  acts  of  the  insured  as 
a  sufficient  compliance  with  the  terms  of  the  policy. 
Phenix  Ins.  Co,  of  Brooklyn  v.  Bad  Biia  Mora  Lodge, 21 

9.  Under  the  provisions  of  the  policy  sued  on,  notice  of  loss 
in  writing  sent  to  the  office  designated  by  the  policy  was 
sufficient  when  not  objected  to  and  no  other  proof  was  de- 
manded.    Id. 

10.  Case  in  which  notice  of  loss  was  sufficient  where  the  in- 
sured orally  notified  the  company's  local  agent  and  the 
latter  forwarded  written  notice  to  the  company's  office.   Id» 

11.  Where  agents  induce  the  insured  to  withhold^suit  under  a 
belief  that  the  loss  will  be  paid,  the  company  is  estopped 
from  claiming  that  an  action  was  not  commenced  within 
the  time  limited  by  the  policy.     Id, 

12.  The  insurer  is  estopped  after  loss  to  insist  that  it  is  not 
liable,  because  consent  to  concurrent  insurance  was  not 
given  in  writing,  where  its  agent  issued  the  policy  Icnow- 
ing  of  the  existence  of  other  insurance.    Phenix  Ins.  Co,  v. 

Covey. 724 

Qerman-American  Ins  Co.  v.  Oovey.^ 728 

13.  Where  a  mortgage  slip  is  attached  to  a  policy  at  date  of  ' 
issuance,  the  rights  of  the  mortgagee  thereunder  are  not 
afiected  by  failure  of  the  owner  of  the  fee  to  give  the  in- 
surer notice  of  a  conveyance  of  the  insured  premises  or  to 
obtain  consent  of  the  company  to  execute  it,  and  the  neg- 

63 
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leot  of  mortgagee  to  give  saoh  notice  does  not  invalidate 
the  policy  as  to  him.  Fhenix  In»,  Co.  of  Brooklyn  v.  Omaha 
Loan  dk  Trust  Co 836 

14.  The  mortgagee  nnder  a  mortgage  slip  has  a  direct  contract- 
nal  relation  with  the  insurer  not  dependent  on  the  observ- 
ance by  the  mortgagor  of  the  conditions  of  the  policy.    Id. 

15.  The  mortgagee  nnder  a  mortgage  slip  attached  to  a  policy 
may  maintain  an  action  for  a  loss  after  assignment  of  the 
mortgage  with  guaranty  of  payment  of  the  debt  where  he 
does  not  transfer,  but  retains  poeseasion  of^  the  policy.  Id, 

Interest. 

In  absence  of  proof  the  rate  of  interest  in  another  state  is 
presamed  to  be  the  same  as  it  is  in  Nebraska.  Fitzgerald 
V.  Fitzgerald  dk  Mallory  Construction  Co,* 376 

Interstate  Commerce. 

The  Interstate  Ck>mmerce  Act,  when  it  took  efiect,  abrogated 
all  existing  contracts  with  common  carriers  for  special 
interstate  rates,  and  vested  in  the  federal  tribunals  ez- 
dnsive  jurisdiction  to  adjust  interstate  rates.  Fitzgerald 
V.  Fitzgerald  dk  Mallory  Construction  Co 378 

Intoxicating  Liquors. 

1.  Minor  children,  whose  father  hns  been  incapacitated  by 
intoxication  for  providing  f  >r  ^<  family,  may  maintain 
an  action  for  loss  of  support ..,  .6t  the  persons  who  sold 
him  the  liquor  and  their  bondsmen.  Bloedel  v.  Zimmer- 
man   696 

2.  An  instruction  making  reference  to  refusal  of  the  children 
to  occupy  a  home  with  their  &ther  was  held  to  be  erro- 
neous.    Id, 

3.  Case  where  a  verdict  for  defendants  was  against  the  evi- 
dence.   Id. 

Judgments.     See  Replevin,  a     Ees  Adjudicata.     Re- 
view, 1. 

1.  The  pendency  of  a  motion  for  a  new  trial  does  not  super- 
sede a  judgment  or  stay  execution  thereof.  Voti  Dom  v. 
Mengedoht 526 

2.  A  judgment  without  a  finding  to  support  it  is  not  void, 
but  erroneous.     Cordon  v.  Little,. 250 

3.  A  ruling  on  a  motion  to  vacate  default  and  let  defendant 
into  a  defense  will  not  be  set  aside  except  for  an  abuse 

of  discretion  by  the  trial  court.     Lichtenberger  v.  Worm...  856 

4.  Copy  of  docket  entries  set  out  in  opinion  hdd  insufiScient 

to  show  a  judgment.     Surge  v.  Candy 149 
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6.  Upon  review  approved  jonraal  entry  is  Indispatable  evi- 
denoe  of  what  the  judgment  is.    Brown  v.  Bitner 63 

6.  Judgment  ordering  money  paid  to  a  minor  in  a  bastardy 
case  affirmed  where  the  validity  of  the  order  was  not 
properly  raised.     Clark  p.  Carey  ^ 788 

7.  The  lien  of  a  judgment  attaches  merely  to  the  interest  of 
the  judgment  debtor  in  his  land,  and.  is  subordinate  to 
every  equity  existing  against  him  at  the  time  it  attached. 
Pear9on  v.  Davis OOiS 

Judicial  Beoords. 

A  judicial  record  is  a  precise  history  of  a  suit  from  its  com- 
mencement to  its  termination,  including  the  conclusion  of 
law  thereon,  drawn  by  the  proper  officer  for  the  purpose 
of  perpetuating  the  exact  state  of  &cts.    Burge  v.  Gandy,  149 

Judicial  Sales.    See  Executions. 

1.  Notice  of  sale  was  held  sufficient  where  it  was  first  pub- 
lished March  21,  and  the  sale  occurred  April  25,  thirty 
days  having  intervened  between  first  publication  and  sale. 
VonDom  v,  MengedoTU 526 

2.  Persons  desiring  to  purchase,  jointly,  property  at  sheriflPs 
sale  may  make  a  valid  agreement  authorizing  a  joint  bid 
by  an  individual  for  the  benefit  of  all  where  there  is  no 
purpose  to  avoid  competition.    Oulick  v.  Weib 706 

Jurisdiction.     See  Damages,  3.    Interstate   Cohmebcb. 
Pleading,  5. 

Jury.    See  Criminal  Law,  6.    Grand  Jury.    Trial,  8. 

Justice  of  the  Peace.    See  Appeal,  5. 

The  guilt  or  innocence  of  one  charged  with  bastardy  cannot 
be  determined  before  a  justice  of  the  peace.  Munrov, 
Callahan 849 

Landlord  and  Tenant.    See  Mechanics'  Liens,  5,  6.   Bb- 
plevin,  4.     Tenancy  in  Common. 

1.  As  a  rule  the  tenant  is  liable  to  strangers  for  injuries  re- 
sulting from  a  negligent  or  improper  use  of  demised  prem- 
ises.   Anheuaer-Busch  Brewing  Association  v.  Peterson 897 

2.  In  an  action  against  a  tenant  for  ii^ury  to  leased  premises 
the  burden  is  upon  him  to  prove  his  defense  where  he  an- 
swers that  the  acts  causing  the  alleged  injuries  were  di- 
rected by  the  landlord.    Olson  v.  Wehb 147 

Larceny. 

1.  Sufficiency  of  evidence  to  justify  conviction.  Lafnb  v. 
StaU 356 
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2.  Judgment  reversed  because  the  evidenoe  was  insuAdent 
to  justify  conviction.    Clarke  v.  SUUe 370 

Levy.    See  Exbcutions,  3. 

Lex  Bei  Site.    See  Confliot  of  Laws,  1. 

Liens.    See  Counties,  1,2.    Judgmsnts.    Taxation,  U 

Esterly  Harvestint/  Machine  Co,  v.  PringU, 965 

Limitation  of  Actions.    See  Taxation,  3. 

1.  An  action  to  redeem  real  estate  may  be  brought  at  any 
time  within  ten  years.    Morroto  v.  Jones 868 

2.  The  defense  of  the  statute  of  limitations,  if  not  raised  by 
demurrer  or  answer,  is  waived.    Scroggin  v.  National  Lum^ 

her  Co. IM 

3.  An  answer  in  a  case  to  foreclose  a  mechanic's  lien  alleging 
merely  that  the  action  was  not  brought  within  the  time 
required  by  law,  or  until  after  the  lien  had  expired  by 
lapse  of  time,  states  conclusions  merely  and  is  insuffldant 
Id. 

Liquidated  Damages.    See  Penalty. 

Liquors.    See  iNToxioATiiira  Liquors. 

Mandamus.    See  Counties,  4. 

Married  Women.    See  Husband  and  Wife. 

Married  women  may  bargain  for  and  purchase  personal  prop- 
erty, sell  the  same,  and  do  all  acts  in  relation  to  such 
property  as  though  single.     Meliek  v.  Vamep 106 

Master  and  Servant.    See  Insubancs,  1-7. 

1.  Employment  in  the  service  of  a  common  master  is  not 
alone  sufficient  to  constitute  two  men  fellow-servants  so  as 
to  exempt  the  master  from  liability  to  one  for  injuries 
caused  by  the  other's  negligence.  Union  P.  B,  Oo.  v,  Erich' 
son 9 

2.  One  repairins:  a  railroad  track  is  not  a  fellow-servant  of  a 
fireman  who  passes  on  an  engine.     Id, 

3.  Where  coal  falls  from  the  tender  of  a  passing  engine  and 
injures  a  section  hand  the  question  of  the  railroad  com- 
pany's negligence  in  loading  the  coal  is  for  the  jury  in  an 
action  for  damages.     Id. 1 

4.  In  such  a  case  the  injured  section  man  may  prove  that  it 
was  practicable  to  place  railings  on  tenders  to  safely  in- 
crease their  capacity  and  that  the  tender  from  which  the 
coal  had  fallen  was  without  a  railing.     Id % 
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5.  Insufficiency  of  evidence  to  aastain  Terdict  in  fikvor  of  ft 
brakeman  on  a  railroad  for  damaices  for  injuries  resulting 
from  alleged  negligence^    Erb  v.  Eggleston 860 

6.  In  an  action  by  an  employe  for  damages  for  personal  in- 
juries thecYidence  discussed  in  the  opinion  held  sufficient  to 
support  a  finding  that  the  injuries  resulted  from  negligence 
of  defendant's  employes  and  not  from  contributory  neg- 
ligence of  plaintiff.     Fremont^  E,  dt  M.  V,  B.  Co.  v.  Leslie,  169 

7.  Parol  evidence  is  competent  to  show  that  services  ren- 
dered after  expiration  of  a  term  of  hiring  were  not  ren- 
dered under  the  terms  of  the  original  contract  of  employ- 
ment.    Ealev.  Sheehan 102 

8.  Right  of  master  to  all  of  the  time  and  attention  of  snper- 
intendent  in  charge  of  bridge,  store,  and  stables  under  the 
contract  of  employment  set  out  in  opinion.  Clarke  v. 
KeUey 706 

Heaeure  of  Damages.    See  Damages. 

Heohanios'  Liens.  See  Buildbbs'  Bonds.  Judicial  Salbb, 
2. 

1.  Cainv.  Boiler 738 

2.  An  architect  who  performs  his  contract  is  entitled  to  a 
lien.  The  law  makes  no  distinction  between  skilled  and 
unskilled  labor.    Von  Dom  v.  MengedohU^ .' 596 

3.  A  description  in  a  sworn  statement  which  is  inapplicable 
to  the  land  benefited  is  not  sufficient  to  subject  the  prop- 
erty to  the  operation  of  the  lien  claimed.    BeU  v.  Boeehe,  863 

4.  The  owner  at  the  time  buildings  were  erected,  or  a  subse- 
quent purchaser,  may  raise  an  objection  to  the  description 
in  the  sworn  statement  for  a  lien.     Jd. 

6.  Acknowledgment  by  landlord  that  expenses,  incurred  by 
his  tenant  without  authority  in  erecting  buildings  on 
leased  premises,  are  proper  charges  against  him  in  settle- 
ment with  the  tenant,  is  such  a  ratification  of  the  tenant's 
acts  as  will  subject  the  premises  to  a  lien  for  the  improve- 
ments.    Seroggin  v.  National  Lumber  Co IM 

6.  Payment  by  landlord  to  the  tenant  of  cost  of  improve- 
ments on  the  leased  premises  does  not  defeat  a  lien.     Id, 

7.  A  person  who  has  taken  notes  for  the  purchase  price  of 
materials  may  secure  a  lien  by  filing  id  the  office  of  the 
register  of  deeds  either  a  proper  account  of  the  materials 
furnished  or  copies  of  the  notes  with  a  sworn  statement, 
but  it  is  unnecessary  to  do  both.     Jarrett  v.  Hoover 231 
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All  verbal  negotiations  or  nndeistandings  of  parties  prior  to 
the  execution  of  the  written  contract  are  merged  therein. 
Clarke  v.  Kelsey 766 

Hortgages.   See  Duress.   Insubance,  16.  Judicial  Sales, 
2. 

1.  A  real  estate  mortgage  is  a  mere  incident  of  the  debt 
which  passes  to  the  assignee  when  the  debt  is  transferred. 
Whipple  V.  Fowler 676 

2.  In  Iowa  the  proceeds  arising  from  sale  of  mortgaged  prop- 
erty are  applied  to  payment  of  notes  in .  the  order  they 
fall  dne.  In  Nebraska  the  scTeral  holders  of  the  notes  are 
entitled  to  share  |»ro  rata  in  the  proceeds.     Id. 

3.  Neither  a  mortgagor  nor  a  purchaser  with  notice  can  ac- 
quire rights  or  advantage  by  the  unauthorized  registration 

of  a  release  in  escrow.     Id 676 

4.  Satisfaction  of  record  by  a  mortgagee  after  he  transferred 
the  notes  secured  by  the  mortgage  will  protect  a  subse- 
quent bona  fide  mortgagee  or  purchaser.     Id 676 

6.  Where  a  mortgagor  executes  to  the  mortgagee  a  deed  to 
mortgaged  land  with  the  right  to  redeem,  the  relation  of 
the  parties  is  not  thereby  changed.    Morrow  v,  Jones 868 

6.  When  a  court  ascertains  that  a  deed  was  intended  as  a 
mortgage  it  should  allow  the  mortgagor  to  redeem.     Id. 

7.  When  n  mortgagor  dies,  an  action  to  redeem  may  be  main- 
tained by  the  person  who  succeeded  to  his  interest  in  the 
land  mortgaged.    7d. 

8.  A  mortgagee  in  possession  before  foreclosure  is  liable  to 
account  for  the  net  rental  value  of  the  property,  though 
the  instrument  securing  the  debt  is  in  form  a  deed.    Id. 

Motion  for  New  Trial.    See  New  Trial. 

Munioipal  Ck>rporation8.    See  School  Districts. 

1.  Where  the  existence  of  a  municipal  corporation  is  not 
questioned  by  the  state,  it  cannot  be  put  in  issue  by  a  pri- 
vate individual  in  a  collateral  proceeding.  State  v.  Whit' 
ney^ 613 

2.  Sec.  2,  art.  9,  of  the  constitution,  exempting  certain  prop- 
erty from  taxation,  does  not  apply  to  special  assessments 

for  local  improvements.  City  of  Beatrice  v.  Brethren  Church,  369 

3.  A  contractor  n?ay  be  required  by  a  city,  without  express 
authority  from  charter  or  ordinnnce,  to  give  bond  to  pay 
for  all  labor  and  material  furnished  to  him  in  the  execu- 
tion of  his  contract  with  the  city.    Doll  v.  Orume 666 
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4.  A  charter  proyiaioii,  requiring  statemeiit  of  claim  against 
the  city  for  nnliqaidated  damages  to  be  filed  with  the  dtj 
derk  within  three  months,  is  valid  and  a  condition  prece- 
dent to  salt     City  of  Lincoln  v,  Finkle 576 

6.  Filing  of  the  statement  for  nnliqaidated  damages  against 
the  city  within  the  time  limited  by  the  charter  mast  be 
alleged  and  proved  in  order  to  recover.     Id, 

6.  A  city  is  liable  for  an  injary  resulting  from  the  negligence 
of  its  contractor  in  constructing  a  public  improvement. 
aty  of  Beatrice  V,  RHd 214 

7.  A  municipal  corporation  is  charged  by  law  at  all  times 
with  the  duty  of  keeping  its  streets  and  sidewalks  in  a 
reasonably  safe  condition  for  travel  by  the  public.     Id, 

8.  A  municipal  corporation  cannot,  by  an  act  of  its  own,  de- 
volve upon  another  the  duty  of  keeping  its  streets  and 
sidewalks  in  a  safe  condition,  so  as  to  relieve  itself  from 
liability  resulting  from  its  failure  to  perform  such  duty. 
Id. 

9.  Basis  of  liability  of  city  for  injuries  resulting  fh>m  negli- 
gence of  contractor  in  constructing  an  improvement.    Id,,  216 

Murder.    See  Descent. 

Mutual  Insuranoe.    See  Insubancb,  1-7. 

Negligence. 

1.  A  land  owner  who  is  negligent  in  making  improvements 
which  cause  surface  water  to  flow  upon  the  land  of  an  ad- 
joining proprietor  is  liable  for  damages.  Anheuaer-Bu9eh 
Brewing  Association  v,  Peterson^ 898 

3.  The  law  only  requires  a  person  in  passing  over  a  place  of 
danger  to  exerdse  ordinary  care,  the  danger  and  his  knowl- 
edge thereof  considered.  City  of  Beatrice  v.  Beid^ S14 

3.  Where  plaintiff  sues  for  damages  for  injuries  to  his  wife, 
negligence  on  his  part  cannot  be  inquired  into  under  an 
allegation  of  defendant  that  the  wife  was  guilty  of  con- 
tributory negligence.    Omaha  dt  B,  V.  B,  Co.  v,  CholleUe,,.  689 

4.  Where  plaintiff  proves  his  case  without  disclosing  contrib- 
utory negligence  it  will  be  presumed  he  was  free  therefrom. 
The  burden  of  proving  contributory  negligence  is  on  de- 
fendant    l7n<oti  8toeh  Tarda  Co.  v.  Conoyer 617 

5.  Instructions  on  question  of  negligence  where  evidence  is 
conflicting.     Union  P,  B,  Co.  v.  Cobb 190 

^.  Facts  which  prove  an  accident  may  be  circumstances  from 
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which  facts  justifying  an  inference  of  negligence  may  b* 
foand  to  exist     Union  P.  B,  Co,  v.  Erickson^ S 

7.  Questions  of  negligence  and  contributory  negligence  are 
for  the  jury  where  from  the  focts  proved  different  minds 
may  reasonably  draw  different  conclnsions.     Id •      • 

8.  Where  a  motion  for  jndgment  on  special  findings  involves 
an  inference  as  to  whether  the  facts  constitute  contributory 
negligence  it  should  be  overruled,  that  question  being  for 
the  jury.    Omaha  &  B.  V.  B.  Co,  v.  ChoUeUe 5W 

9.  An  award  of  a  jury  for  damages  for  personal  injuries  will 
not  be  reduced  by  supreme  court  where  it  is  supported  by 
sufficient  competent  evidence.    Fremont^  E,  dtM,  V.  B.  Ob. 

r.  Ledxe 16» 

10.  Instructions  on  question  of  negligence.     Id 1611 

11.  Judgment  of  two  thousand  dollars,  for  personal  injuries 
resulting  from  collision  in  street  through  negligence  of  de- 
fendant's driver,  was  sustained  as  supported  by  sufficient 
evidence.    Stephenson  v.  Flagg 371 

12.  Evidence  in  a  case  where  a  brakeman  on  a  freight  train 
was  injured  hdd  insufficient  to  establish  negligence  on 
part  of  the  railroad  company.     Erh  v.  Eggleston^ 86(^ 

18.  Sufficiency  of  evidence  to  show  that  the  proximate  cause 
of  plaintiff's  personal  injuries  was  his  own  negligence,  in 
an  action  against  a  railroad  company,  where  it  appeared 
that  while  plaintiff  was  driving  near  a  crossing  his  horse 
was  frightened  by  the  noise  of  a  moving  car  and  ran  away. 
Stephens  V.  Omaha  dt  B,  V.  B.  Co... 187 

Negotiable  Instruments.  See  Eyidbkce,  6.  Husband 
AND  Wife,  3.  Meohanios'  Libns,  7.  Mobtoaosb, 
1-4.    Pledges. 

1.  In  an  action  by  the  transferee  of  a  negotiable  note  properly 
indorsed  before  maturity,  the  production  of  the  note  shows 
prima  facie  that  he  is  a  bona  fide  holder.  McDonald  «. 
Avfdengarten 4fk 

%  In  an  action  by  the  indorsee  of  a  negotiable  note  before 
maturity,  proof  that  the  note  is  tainted  with  usury  shifts 
to  the  plaintiff  the  burden  of  showing  that  he  is  a  (ona 
fide  holder  for  value  without  notice.     Id» 

8.  When  negotiable  paper  is  purchased  after  maturity  from 
an  innocent  holder  for  value  before  maturity,  the  pur- 
chaser takes  it  free  from  all  equities  and  defenses  which 
existed  between  the  original  parties.  Barker  v,  lAMenr 
berger^ 761 
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4.  One  who  takes  Degotiable  paper  of  a  third  person  in  pay- 
ment of  a  pre-existing  debt  is  a  holder  for  valae,  where 
by  taking  it  he  loses  or  postpones  his  right  to  proceed 
npon  the  original  indebtedness.     Id. 

New  Trial.    See  Criminal  Law,  6.    Bevibw,  12, 13, 21. 

1.  A  new  trial  will  not  be  granted  on  account  of  an  errone- 
OQs  instraction  which  did  not  prejudice  the  party  com- 
plaining.    Boberta  V.  Drehmer SOS 

2.  Where  a  joint  motion  for  a  new  trial  by  two  or  more  par- 
ties cannot  be  sustained  as  to  all  it  must  be  overruled  as 
toalL-  Miniekv.  Huff. 51S 

3.  Where  a  motion  for  a  new  trial  is  not  based  upon  newly- 
disoovered  evidence  it  must  be  file<^  within  three  days 
unless  the  party  making  it  is  unavoidably  prevented  from 
doing  sa     Brown  v.  Bitner 52 

4.  A  new  trial  should  not  be  granted  on  account  of  newly- 
discovered  evidence  by  a  witness  who  testified  in  the  case, 
where  no  effort  was  made  during  his  examination  to  elicit 
the  fiusts  claimed  to  be  newly-dlBcovered  evidence.  Von 
Dom  V.  Mengedoht *. 526 

Newly-Disoovered  Evidenoe.    See  New  Trial,  4. 

Notary  Public. 

1.  A  woman  may  hold  the  office  of  notary  public.    Von  Dom 

ff.  Mengedoht 62S 

2.  The  right  of  a  woman  to  hold  the  office  of  notary  public, 
when  she  has  been  appointed  and  commissioned,  can  only 
be  inquired  into  in  a  suit  lor  that  purpose.    Id, 

Notes.    See  Neootiable  Ikstrumbnts. 

Notice.    See  Insurance.    Judicial  Sales,  1. 

Nuisance. 

1.  One  who  collects  npon  his  premises  matter  which  pollutes 
his  neighbor's  well  is  liable  for  damages.    BeatHee  Oaa  Oo, 

V.  Thomas 6G2 

AnhemsfBuaeh  Brewing  Asaociation  V.  Peterson 898 

t.  Knowledge  of  defendant  that  plaintiff's  well  was  oon- 
taminated  is  not  necessary  to  recovery  in  an  action  for 
damages.    Beatrice  Oas  Co.  v.  Thomas^ 662 

3.  Where  the  injury  from  polluting  a  well  is  permanent  the 
plaintiff  should  recover  for  all  damages,  present  or  pros* 
pective.  For  a  temporary  injury  the  recovery  should  be 
for  damages  to  commencement  of  suit     Id. 
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4.  The  fiMst  that  the  injary  ooold  be  avoided  by  digging  a 
new  well  ia  admiaBible  in  mitigation  of  damagee.    Id, 

6.  When  plaintiff  proyes  that  other  wells  in  the  neighbor- 
hood are  poUnied,  evidence  by  defendant  that  wells  fur- 
ther from  the  sonroe  of  pollution  are  also  likewise  affected 
is  admissible.     Id. 

Objections.    See  Damages,  4. 

Office   and   Officers.    See   Counties.      Notary  Public. 
State  Tbbasubeb. 

OYemiled  Oases.    See  Table,  ante,  p.  zxL 

Parent  and  Child.  'See  Intoxicating  Liquobs,  1.    Spb- 
ciFio  Pebfobmancb. 

1.  In  a  case  involving  the  custody  of  an  infant  of  tender 
years  the  court  should  make  such  an  order  as  will  be  for 
the  best  interests  of  the  child  regardless  of  the  wishes  of 
the  parties.    Schroeder  v,  8taU^ 745 

2.  A  &ther  may,  by  abandonment,  forfeit  his  ri^ht  to  the 
custody  of  his  child.    Id. 

Parol  Contracts.    See  Wills. 

Part  Performance.    See  Damages,  la 

Parties.  See  Exboutiobs,  a  Insubancb,  15.  BBCEivriBS. 
Bevibw,  3a 
Two  corporations  may  be  impleaded  as  defendants,  at  the 
suit  of  a  stockholder  of  one  to  obtain  an  accounting  be- 
tween them,  where  the  officers  of  one  have  abused  their 
trust  in  the  interest  of  the  other.  Fitzgerald  v.  Fitzgeroid 
A  MaUory  Construction  Co... 874 

Partnership. 

One  cannot  maintain  an  action  at  law  against  his  partner  to 
recover  partnership  money  where  there  has  been  no  settle- 
ment of  accounts.     Lord  v.  Peaks 891 

Passengers.    See  Bailboad  Companies. 

Pasrment.   See  Mechanics*  Liens, 6.  Vbndob  and  Vendee. 
As  against  strangers  thereto,  a  receipt  is  incompetent  evi- 
dence of  the  payment  thereby  acknowledged.     Ellison  v. 

Albright 93 

MerrUlv.  Wright 355 

Penal  Statutes.    See  Statutes,  4. 
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Penalty. 

Where  the  inm  sUpulated  in  a  oontraet  as  the  measure  of 
damages  for  a  hreach  thereof  will  more  than  compensate 
the  party  not  in  default,  the  court  will  regard  such  sum 
as  a  penalty.     OillUanv,  Rollina^ 640 

Permanent  School  Fund.    See  School  Funds. 

Personal  Examination.    See  Damaoss,  3. 

Personal  Injuries.    See  Damaobs,  2.    Nbgligenoe,  11, 12. 

Petition  in  Error.    See  Bevibw,  32. 

Physioians.    See  Assault.    DAVAess,  3, 4. 

Pleading.    See  Contbbsion,  1.    Limitation  of  Actions,  2, 
3.    Municipal  Cobpobations,  5.    Nboligbncb,  3. 
Pbacticb.    Bevibw,  14.    Taxation,  4.    Trial,  2. 
L  The  proof  must  be  confined  to  the  issues  as  made  by  the 
pleadings.     Thompson  v.  Wertz 31 

2.  A  party  is  estopped  from  denying  the  truth  of  ayerments 

in  his  own  pleadings.     FoUy  v.  HoUry 663 

3.  The  court  may  permit  pleadings  to  be  amended  to  con- 
form to  proof  admitted  without  objection.  Whipple  v. 
Fowler 876 

4.  A  ruling,  not  prejudioal,  upon  a  motion  for  a  more  spe- 
cific statement  afibrds  no  ground  of  error.     Phenix  Ins. 

Co.  V.  Covey 724 

Qerman' American  Ins.  Co.  v.  Covey., 728 

6.  Facts  showing  want  of  jurisdiction  not  disclosed  by  the 
petition  may  be  pleaded  as  a  distinct  defense.  Anheuser- 
Buseh  Brewing  Association  v.  Peterson. 897 

6.  An  objection  that  plaintiff  has  not  legal  capacity  to  sue 
must  be  made  by  demurrer  or  special  plea.  Clark  v.  Carey. .  788 

7.  All  material  allegations  of  new  matter  in  an  answer  must 
be  taken  as  true  where  there  is  no  reply.    NaUonal  Lumber 

Co.  V,  Athby.^ 292 

Pledges. 

1.  The  maker  of  notes  which  were  procured  by  fraud  of  the 
payee,  in  an  action  against  the  former  by  one  who  holds  the 
notes  as  collateral  security,  cannot  require  plaintiff  to  first 
exhaust  other  collateral.     Haas  v.  Bank  of  Commerce 766 

2.  A  pledgee  of  collateral  notes  who  surrenders  one  of  them 
and  takes  in  exchange  other  security  drawn  to  his  own 
order  is  bound  to  account  as  if  the  note  surrendered  had 
been  paid  in  fhll.     Id. 
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3.  A  plfliintiff  who  is  pledgee  of  notes  which  were  piocared 
by  fraad  of  the  pledgor  can  only  recover  of  the  maker  the 
unpaid  portion  of  the  debt  the  notes  were  given  to  seonre. 
Id, 

Practice.    See  Dismissal.    Homestead,  3. 

1.  The  lower  court  was  sustained  on  review  in  a  case  where 
it  appeared  that  defendants  after  answer  day  filed  a  de- 
murrer without  leave;  that  plaintiff  moved  for  default; 
and  that  the  court  did  not  enter  default  but  gave  defend- 
ants leave  to  answer  in  two  days.     Liehtenberger  v.  Wbrn^  856 

2.  In  reversing  a  decree  in  favor  of  plaintiff  in  an  action  to 
rescind  a  contract,  where  it  is  decided  upon  review  that 
plaintiff  is  estopped  to  rescind,  the  cause  may  be  remanded 
with  leave  to  him  to  amend  his  petition  and  pray  for  dam- 
ages.   Foley  V,  Holtry,, '. 667 

Principal  and  Agent.    See  Insurance  3,  8-11.    Masteb 
AND  Servant.    Real  Estate  Agents. 

1.  Under  a  contract  for  the  erection  of  an  improvement  for 
a  city,  the  contractor  is  the  agent  of  the  corporation.  City 
nfBeatriec  r.  Beid,^ 214 

2.  A  principal  must  adopt  the  acts  of  his  agent  as  a  whole, 
and  will  not  be  permitted  to  ratify  that  part  of  a  contract 
which  is  beneficial  and  reject  that  which  is  not     Morrow 

V,  Jones,. 868 

3.  An  agent  having  the  exclusive  right  to  sell  mannfactnred 
articles  within  a  specific  territory  may  maintain  an  action 
against  his  principal  for  loss  of  profits  on  goods  sold  by  the 
latter  in  such  territory  in  violation  of  the  contract  iStu- 
oeUv.  Horn,  Brannen  A  Forsyth  Mfg,  Co 567 

Principal  and  Surety.    See  Bonds.    Builders'  Bonds. 
Executions,  3. 

1.  A  surety  cannot  recover  of  his  principal  on  account  of 
suretyship  until  he  has  paid  some  part  of  the  latter's 
debt    Minickv,  Huff, 616 

2.  A  court  may  restrain  by  injunction  the  sale,  under  execu- 
tion, of  a  surety's  property  until  that  of  a  co-surety  has 
been  exhausted,  where  the  latter  agreed  to  save  the  former 
harmless.    Minickv,  Brock 619 

Promises.    See  Actions,  1. 

Promissory  Notes.    See   Negotiable   Instruments. 
Pledges. 
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Public  Policy. 

Ezpenses  incorred  bj  a  oonstmction  company  in  making 
preliminary  surveys,  to  induce  municipal  donations  to  a 
railway,  are  not  recoverable  as  part  of  the  cost  of  con- 
struction of  the  railway.  Fitzgerald  v,  FUzgerald  ^  Mai' 
lory  Construetion  Co, 876 

Publication.    See  Judicial  Sales,  1. 

Quieting  Title. 

1.  A  person  claiming  title  may  maintain  an  action  to  quiet  it 
against  any  one  claiming  adTcrsely.     Fbree  v.  Stubba 371 

2.  Purpose  of  act  to  quiet  title  (sees.  57-59,  oh.  73,  Oomp. 
Stats.).     Jd, 

Quo  Warranto.    Bee  Notary  Public,  2. 

Bailroad  Companies.  See  Coktbacts,  1,  8.  Death  bt 
Wrongful  Act.  Instructions,  6.  Insurance,  1-7. 
Master  and  Servant,  1,  4-6.    Nboligrnce,  12. 

1.  Sec  3,  art  1,  ch.  72,  Comp.  Stats.,  making  railroad  com- 
panies liable  for  injuries  to  passengers,  applies  to  an  action 
by  a  third  person  for  damages  sustained  in  consequence  of 

an  injury  to  a  passenger.  Omaha  4&  R,  V,  B.  Co,  v.  Chollette,  579 

2.  Construction  of  sec.  110,  ch.  16,  Oomp.  Stats.,  exempting 
railroad  companies  from  liability  for  ii^uries  to  passengers 
on  platforms  of  moving  cars  in  violation  of  printed  regu- 
lations of  the  company.    Jd. 580 

Bape.    See  Assault. 

Jtatification.    See  Estoppel,  4.    Mechanics'  Liens,  & 

Beal  Estate  Agents. 

1.  An  agent  who  represents  both  parties  in  exchanging  prop- 
erty cannot  recover  compensation  from  either  unless  his 
double  employment  was  consented  to  by  both.     CampMl 

V.  Baxter 729 

2.  One  who  pays  an  agent  for  making  a  sale  may  recover  back 
the  commission  where  the  agent  acted  for  and  was  to  re- 
ceive compensation  from  the  vendee  without  the  knowl- 
edge of  the  vendor.     Id. 

3.  An  agent  employed  to  sell  land  so  as  to  net  the  owner  a 
fixed  sum  and  receive  for  his  services  all  purchase  money 
in  excess  thereof,  cannot  recover  commission  where  he 
offers  to  sell  at  the  sum  fixed  and  introduces  to  the  owner 
one  who  accepts  the  offer.    Beatty  v.  RwmU^ 321 

Beoeipts.    See  Payment. 
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Beoeivers.    See  Review,  22. 

A  reoeiyer  of  a  corporation  appointed  in  another  state  is  not  a 
necessary  party  in  Nebraska  to  a  suit  brought  by  or  against 
the  corporation.  Fitzgerald  v.  Fitegerald  <&  MaUory  Omi- 
tirueUon  Co 375 

Beoords.    See  Builders'  Bonds.    Judicial  Becobdb. 

Begistnition.    See  Mobtoageb,  3. 

Belease.    See  Mobtqages,  3. 

Belief  Departments.    See  Insubancb,  1-7. 

Beligiotis  Societies.    See  Municipal  Corporations,  S. 

Bemittitur. 

1.  Gordon  v.Litae 2W 

2.  Where  the  amount  of  excess  of  a  yerdict  appears  from  the 
record  of  a  judgment,  permission  may  be  given  to  file  a 
remittitur  as  a  condition  of  affirmance.    Haas  v.  Bank  of 

Commerce 765 

Wonderliek  v.  Walker 813 

3.  Where  part  of  an  award  by  a  jury  for  damages  for  per- 
sonal iiguries  is  not  supported  by  evidence,  judgment 
rendered  thereon  will  be  reversed  where  defendant  io  error 
fyaU  to  remit  the  excess.  FVemoni,  E.  dt  M,  V,  B.  Co.  0. 
Leslie.. 1» 

Bents  and  Profits.    See  Mobtoages,  8. 

Bepeal  of  Statute.    See  Abatement. 

Beplevin.    See  Estoppel,  5. 

1.  Esterly  Harvesting  Machine  Co.  v.  Pringle 26& 

2.  A  house  may  be  replevied  where  it  is  regarded  by  the  par- 
ties as  personalty.    McDaniel  V.  Lipp 713 

3.  Where  the  finding  is  for  plain  1  iff  he  is  entitled  to  have  his 
damages  for  the  unlawful  detention  assessed.  Judgment 
for  damages  cannot  proi>erly  be  rendered  in  absence  of  an 
assessment.    Gordon  v.  Little  250 

4.  Right  of  a  servant  to  possession  of  share  of  crop  raised  by 
him  on  a  farm  other  than  that  of  his  employer  during  a 
term  of  employment  under  which  the  latter  was  entitled 

to  services  of  the  former.    Hale  v.  Sheehan 104 

Bes  Adjudicata. 

An  order  overruling  a  motion  to  dissolve  an  attachment  on 
the  ground,  inter  alia,  that  the  attached  property  is  the 
homestead  of  defendants,  is  not  conclusive  as  to  the  home- 
stead right    Quigley  v.  McEvony 73 
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Besoission.    See  Ebtoppbl,  4.    Vbndob  and  Yendbs. 

Bee  GtofltflO.    See  Conspiracy.    Eyidbnob,  4. 

Beyenue.    See  Taxation. 

BeTlew.    See  Appbal.    Bill  of  £xcbption&   Costs.   Cbim- 
INAL   Law,    4,   6.    NboligbncBi    9.    New  Trial. 
Pbaotiob,  2.    Remittitur. 
1.  A  judgment  will  not  be  reyersed  unless  error  affirmatively 

appears  from  the  record.     Weeks  v.  Wheeler,^ 200 

2b  The  discretion  of  trial  judges  in  setting  aside  yerdicts  as 
not  sustained  by  evidence  is  greater  than  that  of  the  ap- 
pellate court.    Davis  V,  Hilbaurn 35 

3.  A  ruling  on  a  motion  to  submit  questions  for  special  find- 
ings will  not  be  reviewed  except  for  abuse  of  discretion. 
Seed  V.  MeRiU 206 

4.  The  judgment  will  be  reversed  where  the  verdict  was 

grossly  inadequate.    MeDotMld  v.  Aufdengarten 40 

Ellsworth  V.  City  of  Fairbury.^ 861 

5.  Supreme  court  will  not  consider  trial  docket  entries  of  the 
district  judge  to  ascertain  what  was  decided  below.  Brown 
v.RUner^ 53 

6.  Where  the  transcript  for  review  does  not  contain  a  copy  of 
the  judgment  complained  of,  the  petition  in  error  will  be 
dismissed.     Baker  v.  Kloster 890 

7.  A  transcript  properly  authenticated  is  conclusive  evidence 
of  the  contents  of  the  pleadings  upon  which  the  case  was 
tried.    Phenix  Ins,  Co.  of  Brooklyn  v.  Bad  Bila  Bora  Lodge^    21 

8.  Harmless  error  is  not  ground  for  reversal.    McDonald  v. 

DodgeCounty 905 

Phenix  Ins.  Co.  of  Brooklyn  v.  Covey 724 

Cterman^Ameriean  Ins,  Co,  v.  Covey 728 

9.  Admission  of  incompetent  testimony  in  a  trial  without  a 
jury  iB  not  reversible  error.     Whipple  v.  Fowler 675 

10.  Admission  of  irrelevant  testimony  in  a  case  tried  to  a  jury 
is  prejudicial  error  where  it  may  have  influenced  the  ver- 
dict.   Thompson  v.  Wertz 31 

11.  The  supreme  court,  in  absence  of  evidence  to  the  contrary, 
will  presume  that  the  trial  court  acted  with  due  regard  for 
its  duty  to  prevent  dilatory  and  frivolous  proceedings  and 
to  give  defendants  an  opportunity  to  make  their  defense. 
Lichtenberger  v.  Worm 866 

12.  It  will  be  presumed  that  anew  trial  was  properly  granted 
where  error  in  the  ruling  is  not  pointed  out  and  reference 
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is  made  in  aarignments  of  the  motioD  to  matter  not  in  tbe 
record.     Omaha  <&  R,  F.  B.  Co.  v.  ChoOeUe 679 

13.  Allegations  of  error  as  to  mlings  of  trial  oonrt  and  yerdict 
of  jary  will  not  be  reviewed  where  the  party  aggrieved 
failed  to  present  the  questions  below  by  a  motion  for  a 

new  trial.    Brownv.RUner 62 

Scroggin  v.  National  Lumber  Co 195 

Appdgetv.  McWhinneif 253 

Crooker  V,  8tover 693 

14.  Where  an  appeal  from  the  county  board  has  been  tried  in 
the  district  conrt  without  pleadings  the  supreme  court 
will  not  examine  the  evidence  on  error  to  ascertain  what 
issues  were  litigated.    HaekeU  v.  Valley  County 935 

15.  Where  parties  do  not  file  briefs  or  make  oral  arguments 

the  judgment  will  be  affirmed.     MUer  v,  Lewie., 992 

Kifpairiek  v.  Cook 737 

16.  Points  not  argued  will  be  deemed  waived.    Ouliek  v.  WM,  706 

17.  Attorneys  in  their  brieA  should  not  cast  reflections  upon 
the  integrity  of  a  district  judge.     Fol^  v.  Holtry 663 

18.  Allegations  of  error  in  admitting  and  refusing  evidence 
will  not  be  considered  in  absence  of  a  bill  of  exceptions. 
HaeheUv.  Valley  County.. 234 

19.  An  assignment  of  error  that  the  verdict  of  the  jury,  or 
the  finding  of  the  court,  is  not  supported  by  the  evidence 
will  not  be  considered  unless  the  evidence  is  before  the 
court  by  a  proper  bill  of  exceptions.    Appdget  v.  MeWkin" 

ney 253 

Morrow  v.  Jones 868 

20.  Affidavits  used  on  the  hearing  of  a  motion  will  not  be  con- 
sidered on  review  unless  preserved  by  a  bill  of  exceptions. 
Nationdl  Lumber  Co.  v.  Ashhy 292 

21.  An  order  denying  a  new  trial  asked  on  the  ground  of 
newly-discovered  evidence  will  not  be  reviewed  where  the 
evidence  on  the  hearing  of  the  motion  has  not  been  pre- 
served by  a  bill  of  exceptions.     Id, 

22.  In  absence  of  a  bill  of  exceptions  the  averments  of  a  peti- 
tion for  a  receiver  must  be  taken  as  true  where  they  have 
not  been  denied  except  by  affidavits  used  as  evidtt^oei 
Lowe  V.  Rifey 813 

23.  Instructions  will  not  be  reviewed  unless  the  record  shows 

they  were  excepted  to.    Rea  v.  Bishop 202 

Bloedelv.  Zimmerman, 696 

24.  An    allegation  of  error  as  to  refusing  an   instruction 
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omitted  from  the  transcript  for  review  will  not  be  consid- 
ered.    Wiyrmanv.  Ziegler^ 886 

25.  The  objection  that  the  court  failed  to  instract  the  jaiy 

upon  the  law  of  the  case  is  not  raised  by  an  assignment 
that  there  was  error  in  giving  instructions,  the  instructions 
being  correct.     Davis  v.  Hitbourn 36 

26.  Instructions  shou14  be  considered  as  a  whole  and  not  by 
detached  paragraphs.  If  found  correct  when  thus  con- 
sidered, no  error  can  be  predicated  upon  the  action  of  the 
oonrt  in  giving  them.     Love  v.  Putnam 86 

27.  Judgments  based  on  findings  of  fact  will  not  be  distnrbed 
unless  clearly  wrong  or  against  the  weight  of  evidence. 

Davis  r.  HUhourn 35 

Thomas  v.  Long 55 

Quigley  v.  McEcony ^ 74 

Hunt  V.  Huffman^ 244 

Vai^ecar  v.  Johnson 577 

Wonderliek  v.  Walker 806 

28.  Where  the  evidence  is  conflicting,  and  the  verdict  is  suf- 
ficiently supported,  the  judgment  will  not  be  set  aside. 

Johnson  V,  Guss 19 

Union  P.  R.  Co.  v.  Cobb 120 

Kirkendail  r.  Davis 286 

Crooker  v.  Stover t 693 

Storz  V,  Riley 822 

29.  When  the  existence  of  a  fraudulent  motive  was  the  ques- 
tion of  fact  submitted  to  a  jury,  its  verdict  will  not  be 
disturbed  if  sustained  by  competent  evidence.  Mdiek  v, 
Varn^. 105 

30.  An  assignment  of  error  as  to  giving  en  masse  certain  in* 
strnctions  will  not  be  considered  lurther  than  to  ascertain 
one  of  them  was  properly  given.    Meyer  v.  Union  Bag  A 

Paper  Co 67 

Havens  v.  Grand  Island  Light  d:  Fuel  Co 157 

City  of  Beatrice  v.  Reid  « 214 

Haskell  V.  Valley  County 237 

GUlilanv.  Rollins  543 

Wonderliek  v.  Walker 806 

31.  An  assignment  that  the  trial  court  erred  in  reftising  to  give 
a  group  of  instructions  asked  will  be  considered  no  further 
than  to  ascertain  one  of  them  was  properly  refused.    Rea 

V.  Bishop 202 

Stephenson  v.  Flagg 371 

Miniek  V,  Huff ,. 519 

64 
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32.  A  plaintiff  in  error  should  state  specifically  in  his  petition 
what  action  of  the  district  conrt  he  claims  was  erroneons. 
Rulings  on  evidence  will  not  be  reviewed  unless  pointed 
out  by  an  assignment  of  error.    Haskell  v.  Valley  Omaty...  236 

Kirkendall  v.  Davis 285 

Miniek  v.  Huff 516 

Qillilan  V.  Rollins^ 643 

Burlington  Voluntary  Relief  Deparlnnit  v.  White 554 

Russell  V,  Horn,  Brannen  dt  Forsyth  Mfg,  Co 570 

Bloedelv.  Zimmerman 697 

Clark  V.  Carey 781 

Wonderliek  v.  Walker.^ 806 

Wiseman  v.  Ziegler 887 

33.  A  joint  assignment  not  good  as  to  all  plaintiffs  in  error 
will  be  overruled  as  to  all.     Gordon  v.  Little 250 

34.  An  assignment  alleging  error  in  overruling  a  inotion  for 
a  new  trial  is  insufficient  if  it  fails  to  specify  the  groand 

of  the  motion  to  which  it  applies.     Wiseman  v.  Ziegler 887 

35.  The  evidence  will  not  be  reviewed  to  ascertain  whether  it 
sustains  the  verdict  where  the  question  has  not  been  spe- 
cifically raised  by  the  petition  in  error.    Id. 

36.  Assignments  of  error  not  presented  to  the  district  court  on 
error  from  a  justice  of  the  peace  will  not  be  considered  in 
the  supreme  court  in  reviewing  a  judgment  of  affirm- 
ance.     Weeks  V.  Wheeler 200 

Bevivor.    See  Mortoaqbs,  7. 

Sales.  See  Damages,  9, 10.    Estoppel,  5.    False  Rbprbben- 

TATIONS. 

1.  Whether  the  rule,  that  delivery  of  goods  to  a  carrier  con- 
signed to  purchaser  is  a  delivery  to  the  latter,  is  appli- 
cable in  any  case  depends  upon  the  &cts  and  circam- 
stances  and  contract  of  sale.  Havens  o.  Grand  Island 
Light  <&  Fuel  Co 153 

2.  Case  where  the  purchaner  accepted  a  consignment  and  was 
not  estopped  from  alleging  the  inferior  quality  of  the 
goods  as  a  defense  in  a  suit  for  the  purchase  price.     Id. 

School  Districts. 

1.  A  district  school  board,  under  the  law  in  force  prior  to 
April  5,  1893,  had  no  power  to  call  a  bond  election  until  a 
petition  signed  by  at  least  one -third  of  the  voters  of  the 
district  had  first  been  presented.  Fullerton  v.  School  Dis- 
trict   593 

2.  Where  the  law  requires  a  petition  of  a  certain  character 
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in  order  to  confer  power  on  a  board  to  call  a  bond  election, 
the  determination  by  the  board  of  the  snfficiencj  of  the 
petition  is  not  conclasive,  bat' its  safficiency  is  open  to 
jndicial  inquiry.     Id 594 

Sohool  Fiinds. 

1.  By  the  provision  of  sec.  9,  art.  8,  of  the  constitution,  the 
state  is  made  the  trustee  of  the  permanent  school  fiind. 
State  V,  Bartley^ 278 

2.  If,  as  trustee  for  the  permanent  school  fund,  the  state  de- 
sires to  invest  the  same  in  state  warrants,  it  must  do  so  on 
terms  of  equality  with  other  investors.     Id. 

3.  A  holder  of  general  fund  warrants  is  not  required  to  re- 
ceive in  payment  thereof  money  known  to  belong  to  the 
permanent  school  fund.     Id, 

8et-OfEl    See  NsaoTiABLE  Instbumbnts,  3, 4. 

1.  A  set-off  in  an  action  on  contract  must  be  a  cause  of  ao- 
tion  arising  upon  contract  or  ascertained  by  decision  of  a 
court.     Burge  v.  Gandy 149 

2.  A  set-off  by  defendant  mast  be  for  such  a  claim  as  he  could 
have  maintained  in  an  action  against  plaintiff  at  the  time 
the  latter  commenced  his  suit.    Id* 

3.  The  owner  of  a  domestic  Judgment  may  make  it  the  basis 
of  a  set-off  in  a  suit  brought  against  him  to  foreclose  a 
mortgage  owned  by  a  party  liable  on  such  judgment.    Id. 

Sherifb  and  Constables.     See  Exboutions,  2,  3.    Tbbs- 

PA8S. 

Signatures.    See  Tbial,  8. 

Special  Findings.    See  NEaLiQENCS,  8.    Tbiat.,  6,  7. 

Special  IJegislation.    See  Constitutional  Law,  1,  2. 

Speoiflc  Performance. 

An  adopted  child  who  performed  her  part  of  an  oral  contract 
under  which  she  was  entitled  to  all  the  property  of  her 
adopted  parents  at  their  death  was  decreed  by  specific  per- 
formance to  be  the  owner  of  real  estate  they  failed  to  con- 
vey to  her  by  deed  or  will.     Kofka  v.  Rosicky 338 

State  and  State  Officers.    See  State  Tbea8X7bb& 

State  Treasurer.  • 

1.  A  legislative  act  for  the  transfer  of  the  permanent  school 
fund  to  the  general  fund  is  no  protection  to  the  treasurer, 
and  he  is  liable  to  the  school  fund  for  all  money  disbursed 
in  pursuance  cf  such  an  act.    State  v,  Bartley 278 
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2.  It  18  the  duty  of  the  treasarer,  on  demaDd  of  the  holder, 
to  register  state  warrants  in  the  order  presented,  when  not 
paid  for  want  of  funds.     Id. 

Statute  of  Frauds.  See  Actions,  1.  Chattel  Mobt- 
OAGBS,  2, 3.     Wills. 

1.  The  verbal  promise  of  A  to  B  to  indemnify  him  if  he  will 
become  surety  for  C  for  a  debt  of  the  latter  to  D  is  not  a 
promise  on  the  part  of  A  to  answer  for  the  debt  of  C,  and 

is  tkot  within  the  statute.     Minick  v.  Huff.,.. 516 

2.  A  proposition  by  a  mortgagee's  attorney,  to  allow  the 
mortj^agor  to  redeem  at  any  time  upon  making  his  client 
a  deed  for  the  premises,  is  not  within  the  atatnie  even 
where  the  proposition  was  made  without  authority  from 
the  mortgagee     Morroic  v.  Jones .' 867 

Statute  of  Limitations.     See   Limitation   of  Actions. 
.  Taxation,  3. 

Statutes.  See  Constitutional  Law,  1,  2.  Municipal 
Corpoeations,  2.  Railboad  Companies.  bTATK 
Treasurer.     Table,  ante,  p.  xlv. 

1.  Courts  will  not  hesitate  to  declare  acts  of  the  legislature 
invalid  when  they  are  found  to  be  in  conflict  with-  the 
constitution.     State  i\  Bartley^ ' 277 

2.  The  fact  that  a  statute  is  within  the  letter  of  the  consti- 
tution is  not  sufficient.  It  must  also  be  in  substantial 
compliance  with  the  spirit  and  purpose  thereof.     Id, 

3.  An  act  which  violates  the  true  meaning  and  intent  of  the 
constitution,  and  is  an  evasion  of  ite  general,  express,  or 
plainly  implied  purpose,  is  as  clearly  Toid  as  if  in  express 
terms  prohibited.     Id. 

4.  Where  the  object  of  a  statute  is  clearly  to  inflict  panish- 
ment  on  a  person  for  doing  what  is  prohibited,  or  failing 
to  do  what  is  commanded,  it  is  penal  in  its  character. 
Olohe  PubUahing  Co,  v.  State  Bank  of  Nebraska^ 175 

5.  Statutes  should  be  so  construed  as  to  give  effect  to  the  in- 
tention of  the  legislature.  There  is  no  room  for  construc- 
tion where  the  statute  is  plain  and  unambiguous.  Shellen' 
herger  v,  Bangom 631 

Stay.    See  Judgments,  1. 

Stockholders.    See  Corporations. 

Streets.    See  Municipal  Corporations,  7, 6. 
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Summons. 

1.  The  provision  of  sec.  81  of  the  Code,  for  personal  service 
ont  of  the  state,  is  designed  as  a  sabstitute  for  constructive 
service  by  publication  in  actions  such  as  those  enumerated 
in  sec  77.  Anheuser-Busch  Brewing  Association  v.  Peter- 
son   897 

2.  Where  the  purpose  of  an  action  is  to  determine  the  per- 
sonal rights  of  the  parties,  service  within  the  state  is  es- 
sential to  jurisdiction.     Id. 

Supersedeas.    See  Judgments,  1. 

Suretyship.    See  Bonds.    Husband  and  Wife,  2,  3.    Prin- 
cipal AND  Surety. 

Surface  Waters. 

1.  A  proprietor  may  not  collect  surface  waters  on  his  estate 
into  a  ditch  or  drain  and  discharge  them  in  a  volume  on 

the  lands  of  his  neighbor.     Lincoln  Street  B.  Co.  v.  Adams,  737 

2.  A  land  owner,  who  is  free  from  negligence,  in  making  upon 
his  premises  necessary  and  lawful  improvements  which 
cau.se  surface  water  to  flow  upon  the  land  of  an  adjoining 
proprietor,  is  not  answerable  to  the  latter  for  damages. 
Aniieuser-Busch  Brewing  Association  v.  Peterson 898 

taxation.    See  Municipal  Corporations,  2. 

1.  The  provision  of  the  revenue  law,  by  which  taxes  are 
declared  to  be  a  perpetual  lien,  is  designed  for  the  benefit 

of  the  state  and  municipalities.     Foree  v.  Stubhs 271 

2.  Purchasers  of  property  at  tax  sales  must  look  to  the  rem- 
edy prescribed  by  statute.     Id, 

3.  The  limitation  of  the  revenue  law  with  respect  to  the  {pe- 
riod within  which  an  action  must  be  brought  to  enforce  a 
lien  does  not  relate  to  the  remedy  merely,  but  to  the  cause 
of  action.     Id. 

4.  In  foreclosure  neither  a  levy  nor  assessment  will  be  pre- 
sumed from  the  introduction  in  evidence  of  a  receipt  of 
the  treasurer  for  the  taxes  or  his  certificate  of  purchase  at 
tax  sale,  where  the  existence  of  the  assessment  and  levy 

is  in  issue.    Merrill  v,  Wright 351 

Tenancy  in  Common. 

A  land  owner  and  cropper  are  tenants  in  common  of  crops 
cultivated  by  the  latter  for  a  share  thereof  where  the  oon- 
tract  between  them  does  not  create  the  relation  of  land- 
lord and  tenant.     Beed  v.  McBiU 206 

TFender.    See  Insurance,  2. 

Time.    See  New  Trial,  3. 
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TortB.    See    Cokporations,    12.     Executions,   3.    Intoxi- 

OATING  LiQUOBS,  1.      TBEBPASS. 

A  corporation  is  liable  for  torta  of  its  officers.  Fitzgerald  «. 
Fitzgerald  &  Mallory  Construction  Co 37& 

Transoripts.    See  Review,  6,  7,  24. 

Treasurer.    See  Counties,  4. 

Trespass. 

1.  One  who  delivers  to  an  officer  a  valid  writ,  without  direc- 
tions as  to  the  manner  of  its  service,  will  not  be  liable  for 
torts  committed  by  the  latter  while  engaged  in  the  ezeca- 
tion  thereof.    Murray  v.  Maee 60 

2.  One  who,  with  knowledge  of  the  facts,  advises  an  abase 
of  a  process  of  coart  by  an  officer,  snch  as  a  trespass  against 
the  person  or  property  of  another,  or  sabseqnently  ratifies 
snch  nnlawfnl  act,  will  be  deemed  a  wrong-doer  from  the 
beginning.     Id. 

Trial.  See  Criminal  Law.  DsposiTioNa  Neoliqengb,  3. 
New  Trial.  Pleading,  3.  Practice.  Replevin, 
3.    Review,  9, 10.  23,  25.     Verdict.    Witnesses. 

1.  Review  of  rnlings  on  evidence.    PJienix  Ins.  Co,  of  Brooklyn 

V,  Bad  Bila  Hora  Lodge 31 

2.  A  cause  should  be  tried  upon  the  issue?  formed  by  the 
pleadings.    Clarke  v.  Kdsey •  766 

3.  Discnssion  of  alleged  misconduct  of  attorneys  in  opening 
case  and  examining  witness.     Union  P.  B.  Co.  v,  Colih 124 

4.  Defendant  is  entitled  to  open  and  close  where  the  defense 

is  insanity  in  an  action  on  contract.    Bea  v.  Bishop 202 

6.  Upon  motion  to  direct  verdict  for  defendant  every  allega- 
tion of  the  petition,  in  support  of  which  there  is  testimony, 
should  be  considered  as  proved.  Union  Stock  Yards  Co.  v. 
Conoyer .' 617 

6.  Submission  of  questions  for  special  findings  is  discretionary 
with  trial  court.     Beed  v.  McBilU 206 

7.  The  requirement  that  special  findings  be  made  by  the  jury 
is  a  matter  of  discretion  with  the  trial  court,  and  the  re- 
fusal to  require  a  special  finding  requested  does  not  ordi- 
narily afibrd  a  sufficient  reason  for  reversal.     Union  P.  B. 

Co.  V,  Cobb  .., 120 

8.  In  ejectment,  where  the  genuineness  of  a  signature  to  a 
deed  is  in  issue,  it  is  error  for  the  jury  to  take  and  keep  in 
their  room  during  the  consideration  of  the  case  a  note 
signed  by  the  alleged  forger,  the  note  not  having  been  in- 
troduced in  evidence.     La  Bonty  v.  Lundgren 313 
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Trover  and  Conversion.    See  Conyebsion. 

Trusts.    See  School  Funds,  1. 

SafQclency  of  evidence  to  sapport  a  finding  that  a  child's  title 
to  land  was  not  held  in  trofit  for  her  father.  Hogehoom  v. 
R(>bertaon 795 

XXsury. 

1.  Evidence  held  insufficient  to  sustain  a  verdict  finding 
usury  in  the  transaction.     Minneapolis  Harvester  Works  v, 

Kaessner 716 

8.  Every  renewal  of  a  note  given  for  a  usurious  loan  of  money 
is  subject  to  the  defense  of  usury  between  the  original 
parties  and  purchasers  with  notice.  McDonald  v,  Aufden- 
garten  • 40 

3.  Evidence  held  sufficient  to  sustain  plea  of  usury,  and  that 
plaintiff  was  not  an  innocent  purchaser  without  notice.  Id, 

4.  In  an  action  by  the  indorsee  of  a  note,  where  the  defense 
is  usury,  evidence  that  he  knew  the  payee  usually  loaned 
money  at  usurious  rates  is  competent  as  tending  to  prove 
that  the  note  was  purchased  with  notice  of  its  infirmities. 
Id 

Vendor  and  Vendee.    See  Deeds.    Estoppel,  4.    Mobt- 

GAOES,  4. 
A  vendee,  who  failed  to  perform,  cannot  maintain  an  action 
to  recover  payments  already  made  where  the  vendor  re- 
scinded the  contract  according  to  its  terms.     Patiers<m  v. 
Murphy 818 

Venue.    See  Bastardy,  3. 

Verdiet.    See  Ckiminal  Law,  % 

A  verdict  for  a  specific  sum  and  interest  will  sustain  a  judg- 
ment for  the  sum  named.      Wiseman  V.  Ziegler....^ 886 

Voluntary  Assignments.    See  Chattel  Mobtgaoes,  4. 
A  bill  of  sale  executed  in  good  faith  to  secure  a  bona  fide 
debt  is  not  void  as  constituting  a  voluntary  assignment. 
Meyer  o.  Union  Bag  dt  Paper  Co.,,% 67 

Waiver.  See  Cbiminal  Law,  5.   Damages,  4.  Insttbanob,  a 

Under  facts  recited  in  opinion  the  question  whether  parties 

to  a  written  contract  waived  its  terms  is  one  of  fact  to  be 

determined  by  the  jury.    Russell  v.  Bom,  Brannen  dt  For- 

syih  Mfg,  Co 567 

Warrants.    See  School  Funds. 

Warranty.    See  Ck)NFLicT  of  Laws,  2. 

Water  and  Water-Courses.    See  Subface  Watebs. 
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Wells.    See  Nuisance. 

Wills. 

An  adopted  child  who  has  i)erformed  her  part  of  the  contract 
may  enforce  by  specific  performance  her  rights  nnder  an 
oral  agreement  of  her  adopted  parents  to  will  her  their 
property.    Kofkav.  Rosicky 398 

Witnesses.    See  Depositions.    Evidence.    New  Tbtal,  4. 
Nuisance,  5.                • 
Written  or  oral  statements  of  a  witness  mast  be  called  to  his 
attention  before  they  can  be    nsed    to    impeach    him. 
Thompson  v.  Wertz 31 

Words  and  Phrases. 

*' Ascertained."  Globe  Publishing  Co.  v.  Stale  Bank  of  Nebraska.  ITS 

Writs.    See  Executions.    Summons.    Tek^pass. 
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